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Abatement—Appeal—Death of one 
of joint tenant respondent—Legal 
representative not brought on re¬ 
cord — Whether appeal abates 
against all 1935 ED 1 

Person watching another com- 
mitting suicide—Whether guilty 
of abetment Cr L J 2 

Abhyankar, late Mr. M. V. — Obi¬ 
tuary IS N L J 19 

Adjournments in King's Bench Divi¬ 
sion SS M L J 101 

Administration of justice under non- 
lawyer control—Effect C W N 33 

Adverse Possession — Knowledge of 
rightful owner S9 C W N 49 

Advocacy—Morality of 1935 ED 2 
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AI E 1935 J 22 
Age—Evidence of 1935 A L J 68 
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153 7 C 49 

Agra Conspiracy Case’ — Decision 
commented upon 1935 AWE 2 
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(15) Grove—Whether number of 
trees constitute 1935 ED 13 

Agriculturists’ Relief Act (1934),S. 5 
—Commentary on 1935 AWE 61 

Aiyer, late Dr. Sir S. — Unveiling 
of statue of 42 Af 1/ PT 14 
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Obituary 41 Af L TT 15 

-Sir C. V. Anantakrishna—Un¬ 
veiling of portrait in Bar Council 

SSM LJ 112 

-T. R. Ramchandra—Retirement 

from bar 41 Af L PF 5 

1935 MW N 1 
Alibi—Defence of 155 7 C 27 

America and world Court 

68 M L J 104 
36 Cr L J 54 

Amrita Bazar Patrica Case—Hearing 
of 39 C PT 17 85 & 109 
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4 , „ 153 7 0 39 

Appeal — Enhancement of punish¬ 
ment on appeal by accused 

1935 ALJ 72 

Arbitration Award—Arbitrator not 
giving award before payment of 
fees—An interesting story 

1935 0 W N 49 

Arbitrator— Whether can be called 
as witness 1935 AWE 21 

Asquith—Return to bar 6S M L J 54 
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Relationship of husband and wife 
—How far defence 1935 AWE 89 
-Consent as defence 37 Bom LB 12 

-Consent whether valid defence 

1935 A L J 3 

Aksault—Indecent—Consent as de¬ 
fence 37 Born L R 9 

Attestation—Whe1;Her .imports con¬ 
sent 1935 0 W N 
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Bench and Bar M L J 

Baby—Baby and traffic 1935 A L J 
Bagchi, Upendra Narain—Obituary 
note S9C W N 

Bail—In criminal trials 158 7 C 
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Law relating to 1935 Or C 1 

When not to be granted 153 7 C 38 
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19360 WN 61 
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Bank charges—Legal authority for 

1935 A W E 85 
Bar—Bar and Press 154 7 C 31 

68 A7 L / 145 

Bench and Bar—Relationship 

18 77 L 7 36 
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-Needs of Indian Bar—Address 

by a Db. Judge to Bar League, 
Tinuevelly 1935 A W 2i 65 

-Requisites of success 16 P Ij T 15 

-Right of member to contribute 

to press 1935 A W B 49 

Barristers and appointments of 
Judges 1935 ALJ 43 

Basu, M. N.—Conferment of Rai 
Saheb title 39 C W N 113 

Bateson, J.—Obituary 6S M L J 103 
Beasley, Sir Owen—On Touting 

68 M L / 113 
Bench and Bar dinner 16 P L T 77n 

-Independence of 153 7 C 52 

Bengal Municipal Act (3 of 1884)— 

S. 36—Person entitled to vote in 
one ward—Whether entitled to 
question validity of election in an¬ 
other ward 39 C IV N 134 

Bengal Tenancy Act (8 of 1885), 

S. 26 F—Impleading of other co¬ 
sharers 39 C ir 159 

-S. 77—Amendment of marginal 

note suggested 39 C IF” 7/ 95 

-S. 163 (3) (c)—Whether ‘regis¬ 
tered post’means with acknowledg¬ 
ment due 39 0 W N 65 

Bentham—A philosopher 

6SM LJ 25 

•-His humour 41 il7 L W 38 

Bhanja, Late Mr. Kalidas—Obituary 

39CWN 118 

Bihar and Orissa Local Self-Gov¬ 
ernment Act (2 of l 88 o) S. 138— 
Construction of—Whether ousts 
jurisdiction of civil Courts to try 
election petitions 

6S M L J {n i c) 26 
Bose, Atul Chandra—Obituary note 

39GWN 19 

-Sarat Chandra — Release and 

return to bar ^ 39 G W N 141 

Bribery—Whether tipping’ consti¬ 
tutes 1935 ALJ 117 

Broadcast—'Right to 1935 ALJ 2 

Brougham and ‘The Times’ 

66M LJ 64 

-Lord—Leave-taking of Chancery 

Court 66 M L J 63 

Buckmaster, late Lord—Apprecia¬ 
tion 19 16 ALJ 73 

-And Law reform 66 M L J 142 

154 7 C 23 

-An orator of justice 66 M L J 29 

-Obituary 66 M L J 28 

153 7 G 25 

41 M L W 37 


Bucknill, Alfred Tounsend — Ap¬ 
pointment as Judge 68 M L J 102 
Burden of proof— In charges of 
murder 157 70 21 

Calcutta High Court—Changed rule 
as to miscellaneous appeals regard¬ 
ing financial limit of second appeal 

39 C AT 133 

Chief, Justice on terrorist crime 

39G WN 17 

--Delay in obtaining copies 

39GW N 77 

-Long vacation 39 0 W 77 3 & 25 

Marked falling in earnings of 
copyists and typists in Subordinate 
Courts—General letter No. 17 of 
High Court—Commented 

39 0 TF" AT 97 

New practice of sending monies 
to Dalhousie Square — Incon¬ 
veniences of 39 0 TK 77 93 & 105 

Practice of shutting doors dur¬ 
ing judgment — Inconvenience 
caused ^ 39 0 IF AT 25 

-Practice of menial servants of 

High Court posting Advocates for 
rewards for success in cases 

39 0 IF A7 66 
-Re-opening of 39C!TFi7 5 

-Second Appeals—Necessity of 

Division Bench to hear 39 C W' N 102 

-Short adjournments— Practice 

39 a IF 77 61 

-Summer vacation 

39 C IF 77 103 & 110 

-Summer vacation—No necessity 

—Reasons 39 C IF 77 101 

Campbell, Lord—As journalist 

68 ilf L 7 65 

-His pedigree 68 M L 7 55 

Capital punishment — Justi6cation 
of 1935 ALJ 88 

“Should not be delayed 

1935 4 D 7 130 
1935 AWB 67 

Central Provinces Land Revenue Act 
(2 of 1917} S. 174 — Need for 
amendment 18 N L 7 36 

Certiorari, Writ of—Another remedy 
by way of appeal open—Whether 
writ available 69 M L J (n i c) 23 

Chakravarti, Prafulla Chandra—Obi¬ 
tuary note 39 0 IF 77 6 

Champerty—Nature of 1935 AWB 55 

1935 0 IF 27 82 
Charles, J.—On Juveniles 153 I C 40 

Cheating—And slot machines 

1935 L 7 37 
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Chief Justice of India — Whether there 
is goini^ to be one 39 C jV 74 
'Child—Murder of — Whether murder or 
infanticide 1935 A L J 63 

Chit fund“Legality G5 

Ohowdhury, late Mr. Girija Pra- 
sanna Rai—Obituary 39 0 W iV 118 

Civil List Act (1910)—Analysed 

68 ill L J 59 

■ "-Provisions examined 

37 Bom L B m 

Civil P. C. (5 of 1908). S. 11—Scope 

1935 B D 7 & 13 

--S. 21 — Question of jurisdiction 

—Whether can he raised for first 

time in second appeal 

1935 0 Ty 35 

——S. -24—Small Cause Courts suit 
transferred to Sub.Court not hav¬ 
ing Small Cause powers—Whether 

Sub. Court can try suit 

1935 A W B 23 

—S. 47—Purview of—An article 

154 IG 53 

■ -S. 48—Execution application 

Whether fresh one or continua¬ 
tion of previous one 

68 il/ L / (n i c) 17 

-Ss. 51 (o) and 135 (2) — Arrest 

of judgment-debtor in execution 
Whether can be effected without 

inquiry as to plea of exemption 

39 C ir TV 42 

-S. 53—Purview of 156 10 21 

-S. 86—Railway owned by Gaek- 

war of Baroda ■— Whether decree 
can be passed by British Indian 
Court against such Railway 

68 K L / (n i c) 19 

-S. 86 — Whether objection can 

be waived .68 M L J {n i c) 19 

•-S. 100—Question of jurisdiction 

—Whether can be taken for first 
time 1935 0 TK JV 35 

-S. 115 — Order setting aside 

award under Scb. 2, Para. 15 
Whether revision is competent 

1935 AW B 29 

■ -S. 144 — Duty of Court when 
awarding restitution 1935 A W B 12 

-S. 144—Restitution application 

—Nature and period of limitation 

X/E 1935 / 73 

■ -S. 145 — Suit by minor repre¬ 

sented by next friend decreed — 
Next friend withdrawing amount 
‘ deposited by judgment-debtor 
after furnishing sureties—Security , 

iiexeouted. jh^Javour of Court rr..: 


Civil P. C. 

Money not accounted for by next 
friend — Remedy of minor against 
surety A I B 1935 J . 

-S. 149 and 0. 7, R. 11— Grant¬ 
ing of time to pay deficit court.foe 

39 C W N 

-0. 5, R. 9 (l) — Summons sent 

by post—Evidence of suliicient or 
proper service— What is 

39 own: 

-0. 21, R. 11 — Application for 

attachment of moveable property 
—Inventory of property — Whe¬ 
ther necessary 39 C TK TV 

--0. 21, R. 16—Assignee of part 

of decree — Whether entitled to 
execute decree QS M L J {n i c) 
-0. 21, R. 22 — Whether con¬ 
trolled by 8. 51 (3), Provincial 
Insolvency Act 69 M L J {n i c) 

--0. 21, R. 58 — Whether objec- 

tion can be entertained before at¬ 
tachment 1535 A W B 

-O. 21, R 63~Raising of attach- 

ment in suit under—Effect 

154 J G 

-O. 21, R. 85 — Default in de¬ 
positing money within 15 days 
Whether Court has jurisdiction to 
extend time 1935 A W B 

-0. 21, Rr. 85 and 86— Need for 

amendment A I B 1935 / 

-O. 21. R. 89 — Deductions per¬ 
missible to judgment-debtor — 

Scope ^ ^ 

-O. 32. R. 4 (2) — Minor having 

certificated guardian — Suit by 
minor under guardianship of per. 
son not being such guardian — 
Formal order granting leave — 
Whether necessary 1935 .'i W B 

-O. 41. B. 6 ( 2 ) — “Terms as to 

<»iviDg security or otherwise” 
Meaning ^ B J 

-O. 41, R. 22—Scope 

66 M L J \n t c) 
-Sch. 2, Para. 15—Order setting 

aside award—Whether revision is- 
competent ^ 

Clerical errors-Grave and gay 

\o( 1 0 

Coke. Lata Sir Edward " Tercen- 
tenary bS M L J 

Companies Act (7 of l913), S. I'^l 
Leave under — Whether can be 
granted sabsequent bhn^ ot 


105 


130 


170 


147 
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Company — Company Law, 1910 fco 
1935 156 10 43 

--Decree.holder against — Whe¬ 
ther bound by scheme of compo¬ 
sition 39 0 TF 361 

-Limited companies — Appoint¬ 
ment of managing agents and fin¬ 
anciers 69 iU L J (w 2 c) 9 

-Winding up — Fraudulent pre¬ 
ference—Sum recovered by liqui¬ 
dator from such creditor — Whe¬ 
ther forms general assets of com¬ 
pany 37 Bom LB 78 

Compromise —Forced on parties by 
Court—Duty of counsel 

ilM L W 18 

-Forced on parties by Judge 

68 M L / (n j c) 30 
Consent^How far defence to charge 
of assault l^b A W B 19 

--Whether valid defence to as¬ 
sault 1935 AL J 3 

Conspiracy— Person knowing about 
it—But not informing authorities 
—Whether offence 1935 AL J 54 

Constitutional Law — Appeals to 
Privy Councils — Right of Domi- 
nions to abolish 39 C W N 146 

-“Dominion Status”—Meaning 

37 Bo7h L B 66 

' Judicial control of executive 
powers 1935 AW B 9 

Parliament—House of Commons 
Exemption of members from 
liability to prosecution 

37 Bom LB 78 

Contempt Jurisdiction to try by way 
of summary process 39 C TF TV 87 
|“Of Courts orders by person re¬ 
siding out of local limits of juris¬ 
diction, whether High Court can 
punish 68 iU L / (n t c) 16 

Contract—Breach—Liability of pro¬ 
misor’s executor 156 I C 50 

Charitable subscriptions—Con¬ 
sideration 156 / C 59 

Contract by corporation with, 
out complying with formalities— 
Whether can be enforced 

68 ill L / [n i c) 24 

Construction — Commission to 
paint portrait—Whether one of 
sale of goods or for work and 
labour 37 Bom L R 

^Gaming Football pool adver¬ 
tised in newspaper—Pool conducted 
by book-maker on credit system— 
Whether illegal 37 Bom L ^ 79 


Constitutional Law 

-Hire-Purchase agreement—Test 

37 Bom LB 67 

-Impossibility of performance— 

Meaning 1935 AW B 17 

68ifL/ 32 

-Party cancelling on one ground 

—Whether can justify it on other 
ground _ Q9 M L J {n i c) 15 

-Promise to marry by married 

man 157 I C 12 

-Quasi contracts A1 B 1935 J 49 

-Third party—Whether can sue 

&9M LJinic) 3 
Contract Act (9 of 1872), S. 23— 
Agreement to compound offence— 
Validity 1935 OWN 43 

Ss. 23, 24, 25—Contract to com¬ 
pensate for past co-habitation— 
Whether enforceable 

1925 0 TF ^ 13 
Ss. 43, 233 — Decree against 
agent not satisfied — Subsequent 
suit against undisclosed principal 
—Whether lies Q9 M. L J {n i c) 24 
——S. 65—Advance made for enter¬ 
ing into void transaction can be 
recovered 1935 B D 3 

-S. 73—Damage — Remote and 

indirect .4 7 R 1935 / 99 

’ ■ S. 93—Applicability 

S9 M L J (n i c) 15 
Ss. 133 and 141—Liability of 
surety in respect of contract of 
guarantee 69 ill L / (n i c) 19 

-S. 264—Applicability 

69M LJ ini c) 2 
Copyright—Criminal action—Effect 
of non-registration A I B 1935 / 103 

-In sporting news 158 I C 45 

Copyright Act (3 of 1914)—His¬ 
tory 1935 Cr G 15 

Corporation—Contract by it with¬ 
out complying with formalities— 
Whether can be enforced 

GQ JJ L J {n i c) 24 
Co-sharer — Lambardar and co¬ 
sharers disagreeing as to nomina¬ 
tion of patwari—Issue of notice to 
co-sharers to nominate—Right of 
co-sharers to nominate fresh pat- 
wan 1935 RD 5 

Sir land held jointly by number 
of co-sharers—Effect 1935 R D 11 

Costello, Justice—Knighthood 

39 C IF A7 113 
Costs—Solicitor 1935 AL J 93 

Court Decisions of—Right to cri¬ 
ticise—Extent 1936 AW B 41 
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Courts 

—“Deoisions of—Right to criticise 
—Need for definite rules 

1935 AWE 47 
^—Public hearing of cases 

1935 A L J 23 
Suggestions for eradicating 
corruption -4 J ^ 1935 J 18 

Oourt-fees — Rejection of plaint— 
Appeal — Court.fees to be paid 

l&NLJ 49 

—^—Suit for restitution of conjugal 
rights 39 C W N IS 

Court-fees Act (7 of 1870)—Need for 
amendment 154 I C 45 

Need for revising Act 

ilM LW 25 

—S. 6—Granting of time to pay 
deficit Court-fee 39 0 T7 62 

-S. 7 (iv)—Power of Court to 

revise valuation placed by plaintiff 

AIE 1935 J 125 
Cranworth, Lord—Career of 

1935^^7 77 
Crime—Prescription 37 Bom L R 13 
Criminal Justice—In Palestine 

1935 ALJ 49 
153 I C 51 

Criminal Law — Developments in 
1910-1935 156 7 C 25 

■ ■ Future prisons 155 7 C 10 

-Review of, in 1934 155 7 C 1 

— — Review of cases in 1934 

36 Cr L 7 65 

-Review of cases in Br. India in 

1934—An article 156 7 C 1 

—Review of notable decisions in 
Br. India in 1934 36 Cr L 7 89 

Criminal P. C. (5 of 1898), S. 37— 
Discharge—Session Judge’s power 
bo set aside A1 M L W 30 

103—‘Respectable’ — Mean¬ 
ing 1935 ^ IF 7^ 18 

-S. 162— Statement made by a 

person”—Whether includes state¬ 
ment made by accused 

1935 AWE 15 
—S. 195 (l)—Scope 18 W 7/ 7 4 

-S. 239—Joint trial in violation 

of S. 239—Whether illegal 

1935 OWN 27 

-S. 239—Person in possession of 

stolen property by several'offences 
—Joint trial—Whether proper 

1935 OWN 27 

—^S. 257—Whether Magistrate can 
arbitrarily limit number of de¬ 
fence witnesses 1935 AWE 48 
Ss. 263 and 264—Summary trial 


Criminal P. C» 

—Whether evidence is to be re¬ 
corded 18 N LJ 35 

--S. 297—Charge to jury—Neces¬ 
sity for record of it 39 C IF W 126 

-S. 417—Appealagainst acquittal 

—Power of High Court 

68 il7 L J (n i c) 8 

•-S. 439—Power of High Court 

to reduce sentence without notice 
to Crown 39CTFW 89 

-S. 476 — Prosecution under— 

When can be taken 1935 0 TF N 29 

-S. 488—Arrears of maintenance 

■—Whether can be attached 

69 il7 Jj 7 {n i c) 13 
-S. 488—“Child”—Boy of 17— 

—Whether child 69 il7 L 7 (nic) 29 

-S. 488—Non-payment of prompt 

dower—Whether ground for de¬ 
cree for maintenance 1935 0 TF N 19 

-Ss. 496 to 498—Granting of bail 

AIE 1935 7 77 

Criminal punishment—An artilce 

36 Cr L 7 101 

Criminal trial—Accused guilty and 
insane 153 7 C 6 

-Accused pleading not guilty— 

Whether can demand ex defaito 
justitiae trial 155 I C 29 

-Accused reserving defence at 

preliminary magisterial inquiry 

1935 ALJ I 

-Accused’s right for adjournment 

to get legal assistance 36 Cr L 7 121 
-Appeal from conviction—Whe¬ 
ther appellant should be treated 
as ordinary prisoner pending 
appeal 1935 A W E 17 

-Bail—Granting of 

AIR 1935 7 77 & 89 

-Bail — When should nob be 

granted 1935 ALJ 40 

-Burden of proof 39 C TF 7? 125 

1935 M TF N 29 
18BLT 53 

-Capital punishment 58 M L J 99 

1935 MCrC 27 
153 7 0 38 
154 7 0 56 

36 Or L 7 56 

-Capital punishment—Abolition 

of' 1935 AW R 49 

-Charges withdrawn — Whether 

names should be published in press 

1935 ALJ 39 

“^—Circumstantial evidence 

36 Cr D 7 68 
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Criminal Trial 

Circumstantial evidence—Value 

155/0 7 

-Crime detection and science 

1935 ALJ 26 

-Death sentence 1935 ALJ 39 

-Evidence of accomplice 

39 C ir 7^ 105 

-Flogging—As punishment 

1935 ALJ 52 

-“Fresh evidence"—Meaning 

36CrL/ 55 

" Function of Judge and jury 

1935 AW R 12 

-Imprisonment pending appeal 

GSM LJ 22 
-Juvenile offender 1935 ALJ 29 

■ Limitation 1935 A W R 9 

-Masonic sign between Judge and 

litigant 1935 ALJ 59 

-Medical examination of accused 

■without his consent — Bight of 
police 1935 OTFA^ 38 

-Murder case—Absence of body 

nMLW 12 
153 I C 3 

36 Cr L / 2 

~ — Murder case—Burden of proof 

37 Bom L R 83 

156 I C 52 

-Murder case—Investigation in 

153 JC 33 
36 Cr L / 37 A- 44 

--Murder of child—Whether mur¬ 
der or infanticide 1935 ALJ 63 

-Other offences as proof of crimi- 

nal intent 36 Cr L / 107 

-Practice of debarring Advocates 

from seeing explanation when ins- 
pecting record—Suggestion for its 
discontinuance 39 C IF iV 109 

-Presence of accused in Court at 

time of decision—Bad eflect 

1935 OWN 20 

' Proof of criminal intent 

157 I G 19 

^“Public defenders for 

poor 154 7 C 27 

-Punishment 157 I C 9 

-Science of hanging \935 A L J 93 

-Statement of accused—Admis- 

sibility 1935 ^ L / 60 

153 7 C 7 

-Trial by jury—Function of Judge 

153 7 C 15 

■ Withdrawal of prosecution 

1935 0 W N 74 

-Young offender—Treatment 

156 7 C 57 


Cross-examination—In civil and cri¬ 
minal cases 166 I G 33 

Custom—Proof of existence of cus- “■ 
tom—When question of law 

1935 0 WN 73 
Damages—Against Police officer 

1935 ALJ 54 

-Awarded by juries—Amount 

1935 ALJ 63 

-For shortening life 153 I G 28 

-Suit for, by reason of death of 

another—Measure 68 Af L 7 

-Whether covered by insurance 

158 7 0 49 

Defamation—Absolute privilege 

37 Bom LR 9.3 
-Innuendo—What constitutes 

1936 OWN 23 
Del Credere Agents—Rights of 

168 Z C 33 

Derbyshire, Chief Justice—On arre¬ 
ars in Calcutta High Court 

39 C’ IF AT 121 

-Welcome to, by Bar 39 G W N U 

-New Chief Justice—Welcome to 

39GW N 1 

Divorce—Collusion in such proceed¬ 
ings 154 7 C 12 

-Covenant in separation deed 

that DO matrimonial offence before 
deed shall be pleaded—Adultery 
of petitioner before deed—He is 

not absolved from making full dis- - 

closure to Court 37 Bom L R 46 

-Discretion in such cases 

68 M L J 104 
Doctor—Duty 154 I G 7 

Document—Impounding in Court 

1935 R D 2 

Dunedin—His 84th birth dav 

‘l53 7 g' 16 

Easement—Overbangiug branches of 
neighbour—Right to cut them 

37 Bom L R 28 

-Right of way — Nature men¬ 
tioned 61 O' 7/ 7 35n 

-Right to remove overhanging 

trees 1935 A W R 33 

Easements Act (5 of 1882), S. 60— — 
Licensee executing work of per¬ 
manent character—When license 
can be revoked (y9 M L J {n i c) 5 

Education—For citizenship 

3Q0rLJ 64 

English Criminal Justice—French¬ 
man’s praise 1935 OWN 42 

Enticement—Enticing another's ser¬ 
vant 155 I G 17 

Estoppel—Conditiona 155 7 0 10 
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Bvidenoe—Affidavit evidonoe—Ad- 
misaibility 153 JO 6 

-—Film—Value as evidence 

1935 ^ LJ 95 

■ Fresh evidence 154 IG 30 

Bvidenoe Act (1 of 1872), S. 46 
Report of expert—Value 

1935 AW R 7 

—-Ss. 65 and 90—30 years old 
secondary evidence produced from 
proper custody—Presumption as 
to genuineness of original 

1935 OWN 55 

—S. 90—Raising of presumption— 
Discretion of trial Court — 

Whether can be interfered by 
appellate Court 1935 OWN 64 
—S. 115 Mere attestation — 

Whether imports consent 

1935 OWN 17 

Execution—Decree binding 

68 Af L J (n t c) 31 

-Order of Bombay High Court 

in respect of property in Central 
Provinces and Berar N L J 5 

-Sheriff 8 right of re-entry 

37 Bom LB 27 

Executive Powers—Judicial control 

37 Bom LB 11 

Expert Evidence—Report of expert 
—Value 1935 AW B 7 

Expert witness—Scope of his duty 

1935 MWN 20 

Federal Court—Chief Justice of 

d9CWN 81 

Film—Evidentiary value 156 I C 40 

Findinge keepings—Law of 

37 Bom LB 14 

France—Law Reform in 1935 A L J 75 

68 A/ L J 98 
154 J C 29 

Free mason—Masonic sign between 
Judge and litigant 1935 A L J 59 
George, Lloyd—Value of his sign- 
board 37 Bom LB 26 

George, Prince—Conferment of title 
of Duke of Kent 68 A^ L J 56 

Ghose, Sir Charu Chunder—Refer¬ 
ence in Court 99CW N 7 

Governor, His Excellency, Madras— 
Dinner by Advocate-General to His 
Excellency 69 AJ L J 12 

42 Af L TT 19 

Government of India Bill—Discus¬ 
sion in House of Commons 

S9GWN 63 

-Instrument of Instructions — 

Effect Z9GWN 57 

Judicature clauses 99 G W N 94 


Govindaraghava Aiyar, L. A.—Obi¬ 
tuary Gd M L J {n i c) 6 

Greaves Lord, Sir Walter—Appoint¬ 
ment as Judge 68 il/ L J 99 

Guardians and Wards Act (8 of 1890), 

S. 25 — Scope of—Guardian and 
custody—Meaning 61 G L J 4n 
Habeas Corpus—Right of parent to 
custody and control of child 

156 1 O' 41 

Halsbury, Lord—As Chancellor 

68 A/ L / 109 

Handwriting—Acquisition and de¬ 
velopment—An article 

1935 MWN 17 

-Evidence of 156 I C 49 

36 Or L / 104 

-Finger-prints 157 J C 33 

-Forgeries 155 J G 33 

156 JC 6 
36 Cr L / 69 

-Fundamentals 154 I C 9 

36 Cr L J 41 

-Mechanics of 164 JO 30 

366VL/60&57 

-Problems 154 J 0 i 

-Problems—An article 157 I G 41 

36 Or LJ 33 & 109 

-Observation and perception— 

An article 1935 M N 13 

-Philosophy of—An article 

l935 ilJir Af 9 

High Court — Chief Justice and 
judges 39 G W N 8l 

-Disciplinary jurisdiction over 

legal practitioners GSM L J (nic) 31 
-Establishment of, at Nagpur 

IS N L rf G 

Calcutta—Vacation—Defects in not 
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POWER OF MUNICIPALITIES TO DEMOLISH BUILDINGS. 

BY 


K. S. GUMEHIH, B.A., (Hons), LL.E„ p. C. s., Suh-Judye, Klianewal. 



The main object of writing thii article is to bring home to the public as well 

as to the municipal administration their rights, 
obligations, and limitations, with regard to the 

powers of the Municipalities to demolish the 
encroachments made by persons in a non.tech- 
nical language as far as possible. Viewed from 
the piactical point of utility, the author hopes, 
that the following comments and exposition 
of law would be beneficial botli to the public 
at large and municipal administration in par¬ 
ticular, in the Punjab. In the Punjab Munici- 
pal Act, there are two Ss. 172 and 195 under 
■which a Municipality may order the removal 
of a building or a portion of a building. S. 172 
is concerned with projections or structures 
overhanging, projecting into, or encroaching 
upon a street and S. 195 with new buildings. 
I will discuss the following propositions under 
separate heads: (l) The object of conferring 
powers on the Municipalities under which the 
municipal administration would be justified to 
demolish buildings of individuals; (2) Limi¬ 
tation on the said powers; (3) Constructions of such powers; (4) Eight of the civil 
Coiirts to examine the acts of the Municipalities; and (5) General remarks. 

* ■ . f 




., 1. Sections 172 and 195, Punjab Muni¬ 
cipal Act, 1911 conferring ' the said 
powers run. as follows: 

"Section 172. (1) Whoever without the written 
■parmissibn oi the committee, builde or erects any 
immovable encroachment upon the ground level 
■*yi any street or over or on sny sewer,Sidrain or 
^vvater. course, or builds or makes any immovable 
.cyerlianging stmeture projecting into a stre^ at 
Vny^bint above the said ground level, shall be 
^^udishable with a fine , which may extend to 
SQ, ,(2) The committee hiay, by notice, re- 
qtfire^ tWo^ner or^ oceupier of any building to 

1935 J/1 & 2‘ ■■ ■ ■ 


remove or alter such immovable encroachment or 
overhanging structure as aforesaid, and no com¬ 
pensation shall be claimable in respect of such 
removal or alteration.” 


"Section 195. Should a building be begun or 
erected; (a) without sanction as required by 
S. 189 (1); or (b) without notice, as required by 
S. 189 (2); or (c) when sanction has been refused; 
or,(d) in contravention ot the terms of any sanc¬ 
tion granted; or (e) when the sanction has 


i gi . . , . . - - - 

lapsed; or (f) in contravehtilon ■'■ot any bye-law 
inade‘’under 8,190; the committee m?,y„ by no¬ 


tice, to be delivered within, six ^nths,,. rqq^uire 

,s 
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the building to be altered or demolished as it 
may deem necessary, within the space of 30 days 
from the date of the service of such notice; Pro¬ 
vided also that the committe may instead of re¬ 
quiring the alteration or demolition of any such 
building accept by way of compoision such sum 
as it may deem reasonable.” 

From the careful study of the above 
sections, it is clear that it is an excep- 
tion to a well-known maximum to of¬ 
fend and to judge are two distinct 
offices”—(Shakespeare), has been recog¬ 
nized by law. An ordinary citizen how¬ 
soever high or low he may be has to take 
recourse to His Majesty’sCourts togetre¬ 
lief with regard to any grievance, real or 
supposed, and he would not be justified, 
under any circumstances, when he takes 
the law into his own hands, howsoever 
aggrieved he may be. The above whole¬ 
some principle of law is based upon a 
very earnest desire on the part of the 
Government to see that the fabric of 
the society does not collapse which is 
likely when they take law in their own 
hands and begin to sib on judgment on 
the acts of the persons against whom 
they complain. Nowhere the civil law 
recognizes any exception, unlike crimi¬ 
nal law, which does recognize the right 
of private self defence under certain cir¬ 
cumstance, except the powers conferred 
on the Municipalities to demolish build¬ 
ings, without any recourse tolawCourts. 
So this much is certain that if all the 
provisions of S. 172 are duly complied 
with, the municipal administration would 
be justified in demolishing a building 
without having recourse to any Court. 
The reason why such powers have been 
given to the Municipalities may be dis¬ 
cussed here with advantage. The Mu¬ 
nicipal administration, in theory, is not 
something personal, rather, broadly 
speaking, it is a body of representatives 
of the public created for the public, and 
by the public. There is not, or rather 
it is supposed that there is not, some¬ 
thing known as personal element leading 
to certain acts. They are supposed to 
do nothing as a complainant or an ag. 
grieved person but something to educate 
the public of the theory of harmonious 
and intelligent working in the furthe¬ 
rance of the interests of the public 
whose representatives they are. A per¬ 
son whether aggrieved or not may not 
be in a position to decide but a body of 
sane men, who have got no interest in 
the matter, I believe, can do things bet¬ 


ter than a supposed aggrievd person. So 
the above maxim “to offend and to judge 
are two distinct offices,” laid down by 
the grey sage is really not departed 
from. 

The second reason that’ appears 
sound for conferring such powers is that 
the proper exercise of the said powers 
would reduce to the minimum the oft- 
complained expense and delay in law 
Courts. Suppose, for instance, a man 
takes into his head to obstruct, or le¬ 
gally speaking, makes an encroachment 
on such a big bazzar, say Anarkali at 
Lahore, then the Lahore Municipality 
would be in a fix, if it were a private in¬ 
dividual, either to seek the help of the 
police or to have a recourse to the civil 
authorities. Then again the question of 
title may arise; whicn must be decided, 
by a civil Court. But if it were 
proved that it is a new encroachment 
recently made, then of course, the 
municipal administration, may without 
any hesitation, confining itself within 
the limits of law, require him under 
S. 172, Punjab Municipal Act, either to 
remove it or to get it removed by force 
even, when the person making the en¬ 
croachment does not comply with the 
terms of the notice issued under S. 172. 
It must be noted that S. 172 refers to 
buildings, which encroach or project into 
or over a street and S. 193 refers to 
building to be erected on private pro¬ 
perty. If any authority is needed for 
the above proposition it is contained in. 
27 P. R, 1905 (1). It may also be noted 
that the above powers have been confer¬ 
red with a special aim in view—greater 
good at the cost of lesser evil—for ordi¬ 
narily a citizen has to take recourse to 
authorities for the establishment and 
enforcement of rights both civil and cri¬ 
minal. The criminal law does recognize 
an exception in the form of right of self- 
defence and similarly it appears to my 
mind, on the same principle, an excep¬ 
tion has been recognized in the civil law 
of the land in so much so that Munici¬ 
palities have been exempted from estab¬ 
lishing their rights so far as encroach¬ 
ments by third persons are concerned; 
they are the prosecutors, the judges and 
the executive officers. As remarked , 
above, this exemption has special aim in | 

1. Bishar Singli v. Ganga Bam, (1905) 27 P R ; 

1905=79 P L R 1905. i 
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’Tiew—greater good at the cost of lesser 
evil—a oommen4able object after all. 

(2) Before a municipal 
administration would be justided in tak¬ 
ing law in their own hands it must 
strictly comply with the procedure laid 
down by the Act. The notice contem¬ 
plated in S. 172imust be served on the 
owner or occupier of any building to re¬ 
move or alter such immovable encroach¬ 
ment or over hanging structure as afore- 
swd, and the imposition of any condi¬ 
tion would bo ultra vires and the owner 
or the occupier cannot be compelled to 
do something quite foreign to the object 
of the application, if any authority is 
needed it is contained in 27 P. R 1901 
( 2 ). 

(3) Construction of the powers .—The 
powers given by the Act to municipal 
committees, are an interference for the 
public good with the ordinary rights and 
privileges of the public, and therefore 
the law should be very strictly construed 
against the committees. If a committee 
wishes to exercise these extraordinary 
powers, it must do so strictly in accor¬ 
dance with law and procedure and if a 
committee directs a person to remove a 
building on the ground that it has re- 
cently been built without permission, 
that person is not bound to remove the 
building which it has been proved was 
not built recently, merely on the ground 
that it is on a public street and would 
be quite justified in asking a Court to de¬ 
cide whether the notice actually served 
on him stated the facts correctly and 
gave sound reasons for the removal of 
the building concerned. I quote Jhone- 
stone and Shah Din, JJ., in this con¬ 
nexion as observed in 66 P. R. 1911 (3). 

“We do not mean by this to say that the 
Courts will interfere with the discretion of the 
committee lawfully exercised; for instance in 
the present ease if the committee had issued a 
notice to the plaintiff to this effect that “your 
thara is on a public street and being so it ob¬ 
structs traffic and you must remove it,” 

then no civil Court would have the right 
to go into the question whether the 
thara really obstructed the traflficornofc; 
but on the other hand if a person is 
is ordered to remove a building on the 
ground that it has been recently made 
without permission, we do not think 
that the plaintiff should be bound to 

% Damodar Das v. Municipal Committee, Delhi 

(1901) 27 P R 1901=1900 P L B 895. 

Mahomed YasiU v. Municipal Committee 

(1911) 66 P R 1911=9 I G 689. 


remove that building, which have nob 
been proved to have been made recently; 
on the ground that it is on a public 
street. 

Civil Court's Jurisdictioij to Exa¬ 
mine Acts op Municipality. 

The point is whether the legality of 
any such demolition actual or threatened 
can be questioned in a civil Court. In 
the eye of law Municipal Corporations 
are nothing more or less than an ordi¬ 
nary subject of His Majesty; civil Courts 
are constituted to guard jealously the 
rights of His Majesty’s subjects. 1926 
Lah. 461 (4) sets at rest this vexed 
question wherein it is held that it is a 
well recognised rule of law that when 
it *is alleged that the action of the 
Municipal Committee is nob covered by 
the authority of the Act, the civil 
Courts have powers to interfere. It is 
only when the action of a Municipal 
Committee has been exercised in confor¬ 
mity with the powers conferred upon it 
by the Punjab municipal Act, that the 
jurisdiction of the civil Courts is ousted. 
In a nub-shell their discretion as to the 
mode of action is not sujecb to a scru¬ 
tiny by the civil Courts. But their 
power to take action is always open to 
examination by the civil Courts. Briefly 
laid down, the special Act does nob oust 
the jurisdiction of the civil Courts to 
relieve one subject of the Crown against 
an illegality imposed upon him by any 
other subject. A civil Court has jurisdic- 
tionto try a suit if the very authority or 
power of the Committee is challenged. 
But if the mode in which the power is 
exercised is challenged, no such suit is 
maintainable in law. The distinction 
is very subtle and is to be carefully 
grasped in order to avoid unnecessary 
litigation. 

Projections and Encroachments 

IN Streets 

The inveterate habits of house-owners 
bo encroach upon streets by erecting 
steps, tharas and the like is well known. 

In fact, it is only in respect of obstruc¬ 
tions in streets that that there is 
a lot friction between persons owning 
houses within the Municipal limits and 
the Municipal Corporations concerned. 
Being trustees for the, public in respect 
of t^o public street within their local 

4. Moti Jan v. Municipal Gommittea Delhi 

1026 Lah 461=03 I G 827. 
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limits, they are bound to take all neces¬ 
sary steps to see that .the entire width 
of the street and such space above the 
surface as the public use demands are 
always available for the l)enefit of tlie 
l>ublic. The public right goes to the 
full width of the street and extends in¬ 
definitely upwards and downward so'far 
at least as to prohibit encroachments 
upon the said limits by any person by 
any means by which the enjoyment of 
the said public right is or may be in 
any manner hindered or obstructed or 
made inconvenient or dangerous. The 
way in which powers under this section 
are used cannot be said to be very credi¬ 
table to Municipal Administration of 
some of the Municipalities in the Punjab, 
i'or one construction built with the 
proper sanction there are ten insidi¬ 
ously built without sanction. Existing 
encroachments are imperceptibly and 
by degrees enlarged without exciting 
the notice of municipal staff. While 
committees by sanctioning shops which 
are mere niches in walls greatly en¬ 
courages these vorious forms of obstruc¬ 
tions, powers of committees have to be 
curtailed in some respects and enlarged 
in others if streets are to be properly 
maintained in public interests. 

The principle that streets and public 
places or the uses thereof speaking gene¬ 
rally, belong to the public is one of 
great importance. Because they are 
public, whether the technical fee be in 
the adjoining owner or in the original 
proprietor or in the Municipality in 
trust for public use, any unauthorized 
obstruction of the public enjoyment is a 
a criminal offence. It is a diversion of 
the streets to a private use to use them 
for deposit of merchandise or for con¬ 
struction of tharas or projections. How¬ 
ever the use of streets in towns for the 
erection of certain conveniences in con¬ 
nexion witli abutting premises is also 
recognised. S. 172 in allowing the erec¬ 
tion of encroachments and projections 
with the consent of municipal authori¬ 
ties may be taken as recognition of that 
principle. Similarly other temporary 
and necessary obstructions are also re¬ 
cognised. L. Hari Chand has dis¬ 
cussed the applicability of S. 172 to 
encroachments and over-hanging struc- 
lures in the following terms: 

“The use of present tense supports the view 
that S. 172 is only applicable to encroachments 
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or overhanging structurers recently built or. 
newly built without permission.*' 

The reason for his interpretation is 
that the use of the present tense sup¬ 
ports his view. In his view the section 
cannot govern structures erected some 
years ago and according to him S. 175 
would be the right section to apply to 
the structures some years ago. The 
learned author in support of his inter¬ 
pretation says: 

** This interpretation of S. 172 will work a 
great hardship on the public interests. The in¬ 
veterate habit of people to make encroachments 
will be furthar encouraged by this construction 
and the already inadequate powers of control¬ 
ling cderoachments have to be further curtailed. 

Was it necessarv to read some such words as 

% 

“ recently ’’ or “ newly ’’ in the section. There 
is no limitation for prosecution prescribed. Does 
the fact that tne encroachment is not recent 
debar the committee from prosecuting under 
S. 172 (1), if it is built without sanction ? I 
think should not, L. Hari Chand.” 

With all respects to the learned 
author I differ from his view for the 
following reasons: It is a well estab¬ 
lished principle of interpretation that 
any deficiency in any act must not be 
supplied. The Judge must take the Act 
as it is, give it a plain meaning and 
should not concern himself about the 
deficienceis that might appear to liis 
mind. If any authority is needed for 
the said principle of interpretation it is 
contained in 1927 Lah. 276 (5). My 
second reason for difference with the 
learned author is that it would be im¬ 
possible to disassociate what new struc¬ 
tures and what old structures are, the 
Act being silent on the length of time, 
the Courts are nob supposed to incorpo¬ 
rate it. S. 195 applies to new buildings 
erected in contravention of any provi¬ 
sion of S. 189 and 184. If the inter¬ 
pretation of L. Hari Chand were to be 
correct then there was no need of S. 195, 
rather the entire matter in his opinion 
would fall under 8. 175. 3 Whether the 
Act as framed would work hardship or 
not, is not within the province of a 
Judge. It is the business of the legisla¬ 
ture to amend the Act. But as the Act 
stands, the Courts would nob be con¬ 
cerned whether a certain provision of 
law would work hardship or would en¬ 
hance or curtail the powers of the 

Municipalities. They have toadminister. 

-- * - 

5. Municipal Committee, Multan v. Kish^n 
Cband, 1927 Lah 276=101 I C 747. .) 
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law as they find it. They may have 
sympathy but the law must be enforced 
as it is. 

The next point for determination is 
on whom the burden of proof should be 
placed to show that the site on which 
the alleged encroachment has been made 
is or is not a street” i. e. non-tecni- 
cally speaking should the Municipal 
Committee show that the site en¬ 
croached upon is a street or should 
the person who has made the construc¬ 
tion should prove that he has not en¬ 
croached upon the street. A notice 
under S. 172 can only be issued by the 
committee if it can be supposed that 
the alleged encroachment has been made 
on the street, once it is not shown that 
the encroached site is not a street, all 
the proceedings of the Municipal Com¬ 
mittee in connexion with the said 


notice are void. So the conclusion i-s 
that the, committee must prove that the 
site on which the alleged encroachment 
has been made is a "street” to enable it 
to exercise the powers conferred upon it 
under S. 172. The same view lias been 
taken by the Lahore High Court in 
1930 Lah. 598 (6). Where it was held, 

“under S. 172, written permission of the com¬ 
mittee is necessary to enable a person to build or 
erect any immovable encroachment upon the 
ground level of any street.” 

But where the site on which the con¬ 
struction objected by the committee is 
constructed is not proved to be a street, 
a notice under S. 172 for demolition of 
of the portion is invalid. (The author 
welcomes any criticism and would be 
glad to answer it either through this 
journal or directly). ___ 

6. Municipal Coininiltee, Rohatak v. Nur Moh 

ammad, 1U30 Lah 598=129 I C 220. 


Whether in a suit on a pro-note executed by the manager of a joint 
Hindu family other coparcenors are liable to the extent 
of their shares in the family property, if it has 
been executed for family necessity 

BY 

M. S. V. Chari, B. A.., Vakil, Tindivanam, S. A. Dt. 


The question to be considered in this 
article is this: viz: Whether a pro- 
missee under a pro-note executed in¬ 
dividually by the manager of a joint 
Hindu family can sue the other coparce¬ 
ners and get a decree as against them to 
the extent of their shares in the joint 
family property, if it has been executed 
for family necessity? The basis of the 
contention that other coparceners who 
are not parties to the pro-note ought not 
to be made liable on the note is, that it 
offends against the provisions of the 
Negotiable Instruments Act, contained 
in Ss. 27 and 28. Tbe Negotiable Instru¬ 
ments Act is an Act which applies to all 
sections of the people and its provisions 
are in no way controlled by the per¬ 
sonal law of the parties to such negoti¬ 
able instruments. 

' On this question^ the High Courts of 
Calcutta, and Bombay and the Nagpur 
Judicial Commissioner’s Court hold that 
other coparcenor ain not liable. The 


Lahore,. Patna and Allahabad High 
Courts hold contra. As far as the 
Madras High Court is concerned, it has 
been held in 1915 Mad. 618 (l), that the 
tarward property cannot be made liable 
to the extent of the shares of the other 
defendants who are also members of the 
tarwd, in a suit filed on the pro- 
note executed by the .Karnavana alone. 

The principle laid down in that case is 
equally applicable to ' the case of a 
Hindu family. But later decisions of 
the Madras High Court purport to fol¬ 
low an earlier decision in 23 Mad. 697 
(2) that in such cases, the other copar¬ 
cenors are liable to'’the extent of their 
shares in the family property, if the 
pro-note is proved to have been con. 
tracted for family necessity. Strictly 
speaking, except 1915 Mad. 618 (l), there 
is no direct authority on the point as 

1. Govindan Nair v. Nana Menon, 1915 Mad 618 
=26 I 0 750 (F B). 

2. Etishna v. Erishnaswami. (1900) 23 Mad 597. 
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far as the IMaclras High Couit is con¬ 
cerned. 

The question now under discussion 
directly arose in 1925 Cal. 1153 (3), 1930 
Bom. 124 (4), 1927 Cal. 376 (5), and 1933 
Nag. IfO (C) and after a full discussion 
of the case-law on the point, was 
answered in the negative. These deci¬ 
sions will be considered here one by one. 

In 1925 Cal. 1153 (3), the pronote was 
executed by tlie manager in his indivi¬ 
dual capacity i. e., not as manager. The 
\yhole cese-law is discussed in this deci- 
sion and His Lordship observes : 

"The deci.sion.s njiart from 1922 All. 116 17), 
are in conllict. only if we think that these deci¬ 
sions proreed on the basis that the suits in these 
cases arc construed to have been based on the 
pro-notes and not on the original debts. Of 
Course, it would not be possible to say without 
examijung the pleadings in each case, that the 
Judges did not construe these plaints as based 
on the original debts but only as based on pro- 
notes. The prim iple applicable to a case in res¬ 
pect of one partner signing a pro-note in respect 
of a loan made to the firm of ^Yhich he is a mem» 
her, must equally apply to the case of the 
manager of a joint Hindu Family. Simply to 
say that the Karta under certain conditions has 
authority to bind the other members, will not 
carry us to a point which it wauld bo necessary 
for us to reach before wo would be justified in 
saying that he has power to bind them by exe¬ 
cuting a pronote himself and not bearing the 
names of any of them (not verbatim). The 
principle upon which a person can be held liable 
upon a pro-note is so clear that I am quite 
uuable to reconcile it with any conclusion which 
would have the effect of charging meml)ers of a 
joint Hindu family whose names do not appear 
on the note.” 


The case in 1927 Cal. 376 (o) was 
similar to the one that arose in 1925 
Cal. 1153 (3), and Buckland, J., following 
1925 Cal. 1153 (3) and after an exhaus¬ 
tive discussion of the case law, observed 
that after 1918 P. C. 146 (8) it is clear 
that all the promissors must appear on 
the face of the mstrument. It was 
there argued that to hold so, would rim 
counter to the doctrine of Hindu family 
responsibility. His Lordship observed 
that it was not so, for if the family were 


3. Hari Mohan V. Surendra Nath 1925 Cal 1153 
=881 0 1025. 

а. Menchersha Ardesar v, Govind Ganesb, 1930 
Bom 424=1281 C 43. 

б. Ramgopal Ghose v.Dhirendra Nath, 1927 Cal 
376=101 I C 573=54 Cal 380. 


G. Motilal v. Punjaji, 1933 Nag 160=144 I C 
411=29 N L R 312. 

7. Krishnand Nath v. Raja Ram Sin<»b 1922 
All 116=66 I C 150=44 All 393. ° ' 


8. Sadasuk Jauki Das v. Kishea Pershad 1918 
PC 146=50 I C 216=46 I A 33=46 Cal 663 
(P C). 


considered the maker, it would not b® 
open to its members to say that the pro 
note was not binding on them because 
it was not incurred for family necessity, 
for, a pro-note is an unconditional 
undertaking and that the Hindu law 
of family responsibility was inapplic- 
able to negatiable Instruments. The 
Negotiable Instruments Act is not 
controlled by the personal law of the 
parties to the negotiable instruments. 
His Lordship observed further that 
when a manager executes a pro-note, for 
a debt, which is binding on the family, 
there are really two remedies open to 
the promissee. He may either choose his 
remedy under the Negotiable Instru¬ 
ments Act in which case, he can only 
sue the maker and not the other mem¬ 
bers. In such a case, the question of 
family necessity will not arise and he 
can have a decree against the maker 
straight-away. Or he may choose his 
ordinary remedy, namely be can sue on 
the original debt and make the other 
members liable, in which case, it would 
he open to the other members to show 
that the debt has not been incurred for 
family necessity. The Plaintiff, in such 
cases, must choose his own remedy and 
he must be guided by the Code which he 
invokes. He cannot call to his aid the 
benefit of both the Negotiable Instru¬ 
ments Act and the Hindu law, in a suit 
based on anyone of them. Thus when 
a plaintiff files a suit on the negotiable 
instrument, he certainly invokes the 
Negotiable Instruments Act to his aid 
and he cannot in the same suit invoke 
the aid of Hindu law and seek to make 
liable the other members who are not 
parties to the instrument. 

In 1930 Bom. 424 (4), His Lordship 
observes: 

It is cloar tbat when a pro-note is executed 
by a person not as agent acting in the name of 
another, the maker whose name appears in the 
pionote, can alone be made liable thereunder 
S. 1. Negotiable Instruments Act, does not ex¬ 
empt from ihe operation of the Act pro-notes 
executed by Hindus. The legislature does occa¬ 
sionally make reservations in some cases, and 
exempts classes of persons from the operation of 
enactments : e. g. S. 2. T. P. Act., or S. 8, Court 
of Wards Act., etc. This is how the situation 
stands on a consideration of the statute that is 
to govern the case.” 

Peferring to Blackwell, J’s remarks in 
1 928 Bom . 516 (9) viz. 

9. Sitaram Krishna v. Chimandas Fatehchand. 

1928 Bom 516=115 I C 400=52 Bom 640. 




“it WOUI 4 be d&Qgerous to the extreme to 
permit evidence to be given that the person who 
had signed a negotiable instrument was in 
fact, the agent of an undisclosed principnl” 

as well as to 1918 P. C. 146 (8) the 
learned Judge observes ; 

“The principle laid down in the above cases 
are equally applicable to a case of a joint Hindu 
family. There can be no distinction, there ought 
to be none.” 

In 1933 Nag. 160 (6), it was held that 
S. 1, Negotiable Instruments Act, did not 
exempt Hindus from the operation of 
the Act and relying on 1918 P. C. 146 
{8), the learned Judicial Commissioner 
observes : 

“This dictum of their Lordships of the Privy 
Council must apply to every person unless there 
is anything in the Negotiable Instrument Act 
to exempt any particular class of persons 

and dissented from 1922 All. 116 (7), 
observing: 

“Their Lordships in 1922 All. 116 (7) were 
mainly influenced by the difilcuUy which might 
arise if a Hindu family could not be sued upon 
a pronote unless all the members bad signed it. 
The mere consideration that it would be difficult, 
if not impossible, for all the members to join in 
the execution of a pronoto does not appeal to me 
as a valid argument for defeating the provisions 
.of S. 27, Negotiable Instruments Act.“< 

In 1923 Bom. 244 (10), it was held 
that a suit on a pronote executed by the 
manager cannot be treated as one for 
oi’iginal debt and in such a suit, the 
other members of the family will not be 
liable. Macleod, J., distinguished 23 
Mad. 597 (2) as a case where the plaint 
was construed to have been based on 
the debt and not on the pronote and in 
dissenting from 1922 All. 116 (7), his 
Lordship observes : 

“The teal point is whether a suit which is 
primarily a suit on a pronote and therefore a 
suit to Which particular rules of procedure 
apply, could also be treated as a suit for the debt, 
for which the pronote was passed. If that were 
permissible, difficulties would arise, because the 
issues in the suit based upon a pronote would 
be entirely different from the issues which would 
be raised in a suit against the whole family to 
recover the debt.I think an applica¬ 

tion should have been made in the first instance 
for amendment of pleadings when the point was 
taken that only the x)arty signing the note could 
be liable in a suit based on the note itself. It is 
obvious that defences which wonld be open to 
members of the family when sued for a debt 
-would not be open to the person who passed the 
note 60 that with regard to other members of the 
family the trial would take an entirely - different 
ooutse from the trial against the maker of the 
note.” 

His Lordship disposed of the plea of 
hardship that would thereby be caused 
ip« Yitbalrao Sbeshgirirao v. Vithalrao Sonede* 

^ 1928 Bom 244=72 I C 242. 
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to the parties,, for in such a case the 
plaintiff could get a decree against the 
manager who can sue the other members 
for contribution in a separate suit. But 
in 1922 All. 116 (7), it was held that the 
other coparceners were liable. Referring 
to 1918 P. C. 146 (8), while accepting 
the principle enunciated in it, their 

Lordships observe : 

“In our opinion this principle (viz., that the 
names of parties to he charged must bo clearly 
stated on a negotiable instrument) has no appli¬ 
cation to the case of a joint Hindu family which 
it is sought to be made liable through the signa¬ 
ture of the manager thereof. The position of the 
head of the joint Hindu family is not the same 
as an ordinary business agent, and according to 
the true view, a joint Hindu family being a legal 
person according to Hindu Law lawfully repre¬ 
sented by transacting through the manager 
thereof is included in the term ‘a person.’ In 
other words, a pronote according to the definition 
contained in S. 4, Negotiable Instrument Act. is 
an instrument containing an unconditional 
undertaking to pay a certain sum of money 

signed by the maker.Accepting the 

principles laid down in this authority referred 
to, we are of opinion that they are of no applica¬ 
tion to the case l)oforc us.” 

Their Lordships are content to follow 
23 Mad. 597 (2): 

“The principle accepted by the majority of the 
Judges of the Jladras High Court in that case 
has been inferentially adopted in 20 Bom. 488 
(11) and 11 C. W. N: 139 (12), and we are con¬ 
tent to follow the view taken in these decisions. 

. ... To take any other view of the case 
would mean that it would require every person 
constituting the joint Hindu family to sign the 
pronote, and this would make it impossible for 
a joint Hindu family to make payments or take 
credit by giving a pronote at all which can hardly 
be the intention of the legislature and the Nego¬ 
tiable Instruments Act.” 

There are the following objections to 
accepting this ruling of the Allahabad 
High Court: 

“1. If the family were to be considered the 
maker, the pronote would cease to be an uncon¬ 
ditional undertaking, for it would be open to the 
memlKtrs of the family to show that the debt has 
not been incurred for family necessity and this 
would cut at the root of the nature of the nego¬ 
tiable instrument. 2. 23 ilad 597 (2) is rot an 
authority for the position taken up by the Alla¬ 
habad High Court. For in that case the suit was 
treated as also based on the debt. Subramania 
Iyer, J., held that the document sued upon was 
not a pronote but a bond, while Shepherd, J., 
did not specifically answer this point, but merely 
contented by observing that the suit was also 
capable of being construed as based on the debt 
ns well. 3. 20 Bom. 488 (11) and 11 C. W. N. 
139 (12) have been overruled by later rulings of 
the respective Courts. 4. As to the intention of 
the legislature and the Negotiable Instruments 
Act, it may be safely asserted that negotiable 

11. Krishna Set v. Hari Valii. (1896) 20 Bom 488, 

. 12. Serapat v. Tarini, (1907) 11 C W N 139. 


Articles 



8 Journal 


Articles 


193$ 


instruments -were never intended to be transac¬ 
tions that should obtain currency in non-com- 
incrdal classes ; we know that tbe’litigant public 
do not bold pronotes with such sanctity as they 
do the I-tnndi or the Bank cheques or Bills of 
Exchange, though the Negotiable Instruments 
Act places all those kinds of instruments on the 
same level. And it would bo a good day, when 
the execution of pronotes would be prohibited 
except for mercantile purposes, knowing as we 
do. with what cheap respect the litigants hold 
them, and how a gcod deal of chainpertous litiga¬ 
tion arises out of these pronotes.” 

in 1933 Patna 293 (13), it was held 
that in a suit on a pronote executed 
by the manager alone, all members are 
liable since the principles of non¬ 
liability of undisclosed' principals will 
not apply in such cases, and ob¬ 
served that 1918 P C 14G (8) had no ap¬ 
plication to cases under Hindu law 
(1922 All 116 (7) and 1923 All 424 (14) 
Folld, 1918 P C 146 (8) Expld. and 1927 
Cal 376 (5) not folld). But in 1933 
Patna 68f (15), it was held that other 
coparceners were not liable on a pronote 
executed by the Karta alone, in a suit 
brought entirely on the pronote. In 
1933 Lah 494 (16), it was held that the 
other coparcenors were liable on a pro- 

note executed by the Karta alone, 
since the provision that all parties to a pronote 
should appear on the face of it does not apply to 
Hindu Family because their liability follows 
from the authority of the manager to make the 
other members liable for the contracts made by 
him for the benefit of the family.” 

But there is no discussion of the prin¬ 
ciples though authorities were cited 
both for and against, and we may take 
the decision simply as an expression of 
opinion of the learned Judge and leave 
it there. In 1924 Mad 710 (17), it was 
held that other members were liable in 
a suit on a pronote executed by the 
manager alone, where the plaint could 
be construed to cover a claim on the 
loan and there was proof of legal neces¬ 
sity, and ostensibly following 23 Mad 
p7 (2) and distinguishing 1915 Mad 6l8 
(1). His Lordship construed the plaint 
in 1924 Mad 710 (17), as one which 
covered a claim on the original consi- 
deration and hence distinguished 1915 


13. Tikam Chand v. Sudarsan Tricunait 1933 
Pat 263=144 I C 325. 

14. Raghunath Singh v. Sri Narain, 1923 All 
424=73 I C 1018=45 All 434. 

15. Jibach Mathto v. Shib Shankar, 1933 Pat 687 
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16. Bhagwan Singh & Co 
Lah 494=149 I C 556. 

17. Suppai Gouudan v, 
1924 Mad 710. 


V. Bakhshi Ram, 1933 
Muruggappa Chettiar, 


Mad 618 (l) as a case where the suit was- 
entirely on the pronote and followed 23 
Mad 597 (2) in which the plaint was- 
construed to be based on the original 
consideration also. Thus according to- 
1924 Mad 710 (17), the liability of the 
other members ai*ose only on the original 

debt. Recently in 1934 Mad 350 (18), 
Cornish, J., in following 23 Mad 59'7 (2) 
observes : 

23 I^Iad 597 (2) is an authority for the positioa 
that in a suit against the manager of joint 
Hindu Family, on a pronote executed by him in 
his own name, the coparcenors may be joined as? 
defendants and will be held liable to the extent, 
of their shares in the joint family property, if 
the 2)]aiQt alleges and there is proof that th& 
money raised by the manager on the pronote was- 
for a family purpose. 1917 Mad Cl (19) and 2S 
Mad 597 (2) followed.” 

And it was held that the liability of 
the coparcenors can be enforced in a. 
suit on the pronote against the manager- 
It is not possible to say why 1915 Mad 
618 (l) has not been referred to either 
by Cornish, J., or the 1917 Mad 61 (19> 
and 1915 Mad 618 (l) specifically dis¬ 
tinguishes 23 Mad 697 (2) as a decision 
not on the pronote but on the original' 
consideration. So far as I can see, ex¬ 
cept in 1915 Mad 618 (l), ho case has 
arisen in the Madras High Court, where^ 
this question has been specifically raised 
and answered. In all the cases which 
have so arisen the plaints were construed 
to have been based on the original debts 
also or to have covered a claim on the^ 
debts also and hence the decisions iri' 
such cases, cannot be authorities for the; 
topic under discussion. Of course, 1924 
Mad 710 (17), seems to be an authority 
for the position that thougli the suit is- 
on a promissory note, if the plaintiff 
alleges that the debt has been incurred 
for family necessity and there is proof 
that it was incurred for such a purpose,, 
the other coparceners are liable but its- 
main reason for coming to the conclusioik 
it did was that it was assumed that 23- 
Mad 697 (2) was an authority for such a- 
position. It is difficult to say that ih& 
trend of the Madras decisions amount to- 
this viz., that though the suit is filed' . 
on the pronote by the manager alone, if 
the plaint alleges the factum of loan and. 
avers and it is proved that it has been.' ; 
contracted for family necessity, thof 

18. Seshauyj-a v. Sanjivarayudu, 1934 Mad 350=’ 

150 I C 885. 

19. Nataraja Naicken v. Ayyasami Pillai, 191T 
Mad 61=38 I C 339. 


■1 





Articles 


Journal 9 


Ofeher oopatoeOer would be-liable. For 
in 1915 Mad 618 (l) also the pronote has 
been executed for family necessity viz., 
to save the manager from arrest for a 
decree debt incurred by him as manager. 
Probably the judges construed the plaint 
as entirely based on the pronote and 
held the coparceners were not liable. 

The judgment is short and we have no 
means of knowing whether the plaint 
averred the factum of the loan and that 
it Was incurred for family necessity. 
But it is doubtful if such an averment 
alone would be enough, where the suit is 
based upon the pronote, without amend¬ 
ing the plaint and basing it on the 
original consideration. How can a plain¬ 
tiff succeed on a cause of action different 
from the one upon which he bases the 
claim without an amendment of the 
cause of action ? When it is open to 
the defendant to show that the inten¬ 
tion of the parties was that the original 
consideration should merge in the pro- 
note, to bold that a plaint covered a 
claim on the original consideration also 
when the plaint itself was based on the 
pronote, would be to deprive the defen¬ 
dant of a legal right. The defences open 
in a suit upon the original consideration 
are certainly not open in a suit upon a 
pronote. Thus in a suit on the original 
consideration the defendant may plead 
that the plaintiff is only a benainidar, 
or that it was never intended to be en¬ 
forced, and raise many other pleas of a 
like nature which he cannot do in the 
case of a suit on the pronote. In such 
cases, is the defendant to anticipate that 
the claim is also based on the original 
consideration and adduce evidence of the 
intention of the parties that the original 
consideration should merge in the pro- 
note. It certainly seems anomalous that 
a plaint should be filed on a pronote 
executed by the manager and if it should 
afiSrm the factum of the loan and that it 
was incurred for family necessity, one 
set of defendants i. e., the makers should 
be debarred from raising any plea not 
open to them to raise in a suit on a pro¬ 
note, while others should be at liberty 
to do so. It then comes to this. That 
as against the makers the suit is on a 
negotiable instrument and as against the 
non-makers it is to be construed as a 
Silit oh the original debt. There are two 
causes pf action, the debt and the pro- 
notei'and there are two sets of defen¬ 


dants with two different sets of pleas 
with the result that the suit will ho 
affected by multifariousnoss. Can wo 
think that the learned Jiulge of fcho 
Madras High Court intended to expressly 
countenance multifariousness in sucli 
cases? All we can say is that liaving 
regard to the evidence let in by the de¬ 
fendants i. e., the other coparceners in 
theso cases, about the binding nature of 
the debt and there being no evidence 
that the intention of the parties was 
that the original consideration should 
merge in the promissory note, the learned 
Judges thought that no prejudice could 
be caused by construing the plaint 
though based on the pronote, as one 
based on the original consideration. If the 
defendants bad not pleaded to the legal 
necessity of the debt and contended 
themselves with raising the contention 
regarding their non-liability in a suit on 
a pro-note by the manager, the decisions 
probably would have been different; 
perhaps in such a case the Judges would 
either have asked the plaintiff so amend 
the plaint or nonsuited him on his fai¬ 
lure to apply for such an amendment. 
These decisions do not lay down any 
principles of law, and are therefore to 
be taken as applicable to the peculiar 
facts of these cases. 

But we shall now turn to 23 Mad. 597 
(2), which has been more than one© 
cited as an authority for the position 
that the coparceners will be liable on a 
pro-note executed by the manager of a 
joint Hindu family to the extent ot 
their shares in the family property if 
the pro-note has been incurred for 
family necessity. In this case the the 
manager executed a pro-note and the 
plaintiff sued both the manager and the 
other members of the family. The 
plaint mentioned first the loan and then 
the passing of the pro-note by the mana¬ 
ger. The original debt was itself an 
antecedent one, having been contracted 
three years prior to the suit pro-note. 
The plaint was specifically based both 
on the pro-note and the debt. In fact 
there was an issue to this effect, vi 2 . 
Whether the note and the plaint debt 
are binding on the defendants, etc ? 
Subramania Iyer, J., construed the 
document as a bond and not as a pro- 
note, and therefore held that the suit 
was on the debt and not upon a negotia¬ 
ble instrument. Davies, J., disagreed and 
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held that tlio plaintiff's suit having been 
based upon a jiro-note must fail as 
a'-^ainst the defendants w}\o were not 
j)avties to the instrument. Subramania 
Iyer's judgment i)revailed. The matter 
was taken up in Fjetters Patent appeal 
where the tliird Judge was Shephard, 
J., who held that the coparceners were 
lialffe by importing the analogy of the 
liability of the Englisli husband for 
promissory notes passed by the wife 
under the iNIarried Women’s Property 
Act. in spite of the fact that the Eng¬ 
lish Bill of Exchange Act was not con¬ 
trolled hy the Married Women’s Pro¬ 
perty Act. His Lordship also observed 
that since in a suit on a promissory note 
executed by the father a son could be 
implea<lod—and this could be done only 
on the theory of pious ol>ligabion which 
is an incident of Hindu lavv—even so, 
in a suit on a pro-note executed by the 
manager the coparceners would be lia¬ 
ble if the pro-note has been executed 
for a family purpose, this liability being 
only another incident of Hindu law as 
much as the tlieory of pious obligation. 
Ilis Lordship however observes that the 
liability of the coparceners arises not 
under the pro-note but externally to it 
and under the Hindu law. 

Subramania Iyer, J., concurred with 
Sheplierd, J., and purported to follow 
7 Mad. 112 (20), assuming it to be an 
authority for the position that a son 
could be held liable on a pro-note exe¬ 
cuted by the father. But 7 Mad. 112 
(20) was a case where the suit was on 
money lent and not on a pro-note at all. 

J^ut both Subramania Iyer, J., and 
Shepherd,.!., held that the plaint was 
capable of being construed as one based 
on the original consideration. 

]5ut 1915 Mad. 618 (l), seems to be a 
direct authority for the position that 
other coparceners are not liable in a suit 
filed on a pro-note executed by the 
manager alone. There the Karnavan 
executed a pro-note to save himself from 
arrest from a decree passed against liim 
in liis capacity as manager, and it was 
held that the shares of the other defen¬ 
dants in the Tarwad would not be liable. 
There their Lordships distinguished 23 
Mad. 597 (2). as a decision based not on 
the pro-note but on the original consi¬ 
deration. _But_in 1915 Mad. 618 (l), 

20. Krishnasami v. Raugasami, (18S4) 7 Mad 

112 . 


there is no reference to the original debt 
or proof of its binding nature on the 
family. Hence it is safe to say that this 
decision is an authority for the position 
that in a suit based entirely on the pro¬ 
note coparceners other than the maker 
are not liable. More than this it can¬ 
not be authority for. No doubt in this 
case the plaintiff was an indorsee of the 
pro-note but that makes no difference 
whatsoever, because an indorsee acquires 
the same rights as the original holder. 

In 1917 Mad. 61 (l9), however it was 
held that the coparceners were liable. 
This was also a case where the plaintiff 
was an indorsee. His Lordship observes 
[in 1917 Mad. 61 (19)]: 

“ It was contended that the liability of the 
Hindu family is not on the note on the debt. 
True the transaction is one and the same, whe¬ 
ther the plaintiff is restricted to enforcing it 
to seek his remedy against the person of 
the maker or whether his right is enlarged 
by reason of the fact that the maker is the 
manager who borrows the debt for family neces¬ 
sity. The contrary view would lead to extra¬ 
ordinary results. There may be one suit against 
the maker and another against the family on the 
Hindu family liability. This would be an ana- 
moly.” 

I have some difficulty in following 
the reasoning of the above ‘observations. 
His Lordship seems to agree that tbe 
liability of the Hindu family is only on 
the debt and not on the pro-note but 
adds that since the pro-note and the 
debt are one and the same transaction, 
it does not matter, if the suit is based 
not on the debt but on the pro-note. 
His Lordship’s reason for holding thus 
is that to hold otherwise would lead to 
anomalous results, viz., if a plaintiff has 
to enforce his remedy both against the 
maker and the family, he has to file two 
separate suits,one against the maker and 
another against the family. I do not see 
why the plaintiff should not, in a case 
where he wants tomake the family liable 
—and such liability can arise only on the 
debt—sue on tlie debt, in which case 
also, the borrower would be personally 
liable, while the family also would be 
liable if the debt is proved to have been 
borrowed for family necessity. Then 
there would be no anomaly. He can ask 
both these reliefs inthe same suit without 
oft’ending the rule as to multifariousness. 

His Lordship relies on 1914. P C. 132 
(2l), and observes that on a note by one 

21. Karamali Abdulla v. Karimji, 1914 P 0 182— 
26 I C 915=42 I A 48=89 Bom 261 (PC). 
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of the partners, the others would be liable 
in BO far aa the operation was natural to 
the partnership and adds: “The same ob¬ 
servation would mutatis mutandis apply 
to the present case” and dissented from 
8 I C 851 (22) which held contra. 

But 1914 P. 0. 132 (21), was a case 
based on Contract Act, and has nothing 
to do with liability under the Nego¬ 
tiable Instruments Act at ail. There, 
A and B were partners who drew bills 
separately to keep the partnership a 
secret from their rivals. C was to stand 
surety for them if the Banks refused to 
discount the Bills. A retired the Bills 
of which he was the drawer, but B not 
having done so, G who had to meet his 
bills sued both A and B for the reco¬ 
very of the amount. The respondent’s 
counsel never raised any defence under 
the Negotiable Instruments Act at all, 
but only denied the truth as well as the 
validity of the partnership between A 
and B. 

His Lordship’s observation that where 
the debt and the pronote constitute one 
and the same transaction, the plaintiff 
can sue on either of them has not been 
accepted by later decisions. In 1918 
Mad. 300 (23), Sadasiva Iyer, J., reiter- 
ates the view expounded by his Lordship 
in 28 M. L. J. that when the debt and 
the proDote form one and the same 
transaction, the cause of action is only 
on the pronote and not on the debt. 
This view has been upheld in 1932 Mad. 
701 (24). Sadasiva Iyer, J., referring to 
1917 Mad 61 (19) in the course of his 
judgment delivered in 1918 Mad. 300 
(23), observes : 

“ I don’t think that it is necessary to express 
a final opinion as to the correctness of it as the 
decision therein depended upon the application 
of Hindu law of joint family to which the learn¬ 
ed Judge who decided the case considered applic¬ 
able even to suit on negotiable instruments.” 

In all these cases, it would be open to 
the defendants to show that the par¬ 
ties intended that the original consider, 
ation should become merged in the pro¬ 
note, in which case, the plaintiff cannot 
fall back on the original consideration. 
Or, if the original debt is found to be 
alive and the pronote is executed only 
as a collateral security, then the pronote 

22. Kutti Ammu v. Baggi Set, (1911) 8 I C 851. 
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Mad 800=43 I C 760. 

24. Fhramal Bhutti v. Narayanan Nambudripad, 
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in only an evidentiary document in sup¬ 
port of the original debt, in wliich caso 
the cause of action is the delit and not 
the collateral security. So it is not 
safe to say, the plaintiff has in all cases 
botli the remedies open, vix,, one on the 
pronobe and another on tliedebt. In 
case he has got both the remedies open 
and seeks to make the family also liable, 
he may sue on the debt, if it has nob 
merged in the pronote. He is certainly 
not a loser in doing so, because even 
then tlie borrower would be personally 
liable. If the debt has merged in the 
pronobe he has only to thank himself 
and he can sue the maker only. Again 
in 1917 Mad. G1 (19) and 23 Mad. e597 (2) 
is relied upon. But 23 Mad. 597 (2) 
cannot be an authority for the position 
that in a suit filed upon a i>ronote exe¬ 
cuted by the manager the other co-par- 
ceners are liable. The plaint was there 
construed to be based on the original 
debt. Shepherd,.!., observed that the 
liability of the Hindu family arose not 
on the pronote, but externally to it. i. e., 
under the Hindu law, while Subramania 
Iyer, J., held that the document was nob 
a pronote, but a bond and that the li¬ 
ability arose under Hindu law. But 
Subramania Iyer, J., lield that since a 
son could be made liable in a suit on 
pronote executed by the father, the same 
principles could be applied to the case 
of a pronote executed by the manager as 
well. But as has been already shown. 
His Lordship’s assumption that the son 
could be made liable on a pronote by 
the father on the authority of 7 Mad. 
112 is questionable. 

Again Shepherd, J., in another place, 
in the course of the judgment, observes : 

‘‘ When the father or the manager of a Hindn 
family has incurred a debt and gives a pvonote 
therefor, the oieJitor may sue him on the note 
and make him personally liable, but he cannot 
make the sons or other members of the family 
personally lial>le nor in strictness can he sue 
them on the i>ronote.’' 

Does not the underlined sentence mean 
that not even the sons much less the 
other members of the family can be 
made parties to a suit on the pronote 
executed by the father or the manager, 
the question of family necessity being 
immaterial in such a case ? Thus 23 
Mad. 597 (2) can be authority only for 
the position that where a plaint can be 
construed to be based on the original 
debt, the other coperceners are liable it 
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it has been incurred for family necessity. 
Thus it is not correct to rely on 23 Mad. 
597 (2) as an authority for the position 
that though the suit is tiled on a pro¬ 
note if the plaint alleges the factum of 
the loan and there is evidence that the 
debt has been incurred for family neces¬ 
sity it hinds the other coparceners. But 
1924 Mad. 710 {17} and 1917 Mad. 61 
(19) by themselves—beca\ise the author¬ 
ities on which they rely do not warrant 
such a conclusion—seem to be author¬ 
ities for the position that though the 
suit is upon a pronoto executed by the 
manager, the coparceners would be li¬ 
able, if there is an avermant in the 
plaint that the money borrowed under 
the pronote was for family necessity and 
there is lU'oof to that etl'ect. According 
to these decisions the cause of action 
need nob be amended and a decree could 
be passed against the family even if the 
cause of action of the plaintiff is on the 
note only. But in these cases, the de¬ 
fendants have actually pleaded that the 
debt was not for family necessity thus 
treating the suit as one based on the debt 
also and the burden was on them to 
show that the plaintiff had no cause of 
action on the debt apart from the pro¬ 
note. Under these circumstances the 
learned Judges held that no prejudice 
could be caused by decreeing the suit 
against the family. Thus the Madras 
decisions, only lay down this much, viz: 
If the suit is entirely on the pronote the 
family will not be liable ; 1915 Mad 618 
(1); but if is is alleged in the plaint and 
it is proved that it was for a family 
purpose—and the defendants do not 
show that the plaintiff has no cause of 
action on the debt apart from the pro- 
note—'the plaintirt’ should succeed as 
against the coparceners also. (The sen¬ 
tence in paranthesis is mine) 1917 Mad. 
61 (19), 1934 Mad. 350 (18) and 1924 
Mad. 710 (17). 

In the Madras cases, there was proof 
of family necessity. The defendants 
had raised the issue of family necessity 
treating the suit as one based on the 
debt also and the Judges rightly thought 
that there could be no prejudice to the 
defendants by treating the plaint as 
one based on the original debt. But 
suppose the defendants had not pleaded 
to the family necessity and contented 
themselves with pleading to their non¬ 
liability under the note itself. There 
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would be no difficulty if the defendants 
had openly reserved the question of 
family necessity and raised the prelimi¬ 
nary issue of their non-liability under 
the pronote treating the plaint as one 
based on the pronote alone. Bub sup¬ 
pose they plead to the non-liability un¬ 
der the pronote and do nob openly re¬ 
serve the question of necessity. Would 
the plaint then be construed to be based 
on the original debt also in which case 
the defendants would be prejudiced by not 
pleading to the debt ? This would no 
doubt depend upon the wordings of the 
plaint. If it can be clearly shown that 
the cause of action of the plaint is only 
the pronote, e. g., if the pronote date is 
recited in the cause of action and in¬ 
terest claimed in the plaint of the same 
as the interest mentioned in the pronote 
and such other circumstances, then the 
cause of action of the plaint would be 
the pronote and the defendants are en¬ 
titled to ignore the pleading as regards 
the original debt and need not plead to 
it. But if the plaint is so ^Yorded that 
the cause of action could well be con¬ 
strued to be on the original debt also, 
the defendants would have to plead toit. 

Thus according to' Bombay and Cal¬ 
cutta Courts even though a pronote is 
executed by a manager and for family 
necessity, in a suit on the pronote, the 
other coparceners will not be liable even 
to the extent of their share in the joint 
family property. 

According to Madras decisions, if in a 
suit on a pronote executed by the mana¬ 
ger, there is a recital in the plaint that 
the loan was incurred for family neces¬ 
sity, and if the parties have fought on 
the issue of family necessity and there 
is proof of such necessity and in the ab¬ 
sence of anything to show that the 
plaintiff had no cause of action on the 
original consideration apart from the 
pronote, the plaint may be treated to 
cover a claim an the debt also and the 
other coparceners will be liable. 

According to the Lahore and Allaha¬ 
bad decisions, even in a suit on a pronote 
by the manager alone, the other mem¬ 
bers are liable because the family may 
may be said to be the maker of the pro- 
note in a representative capacity and 
the principle of undisclosed principals, 
do not apply to such cases. 

Decisions are not uniform in Patna.- 
In 1933 Pat. 263 (13), it follows the 
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Allahabad .vleWj while in 1938 Pab. 687 
(16) it follows the Madras view. But 
the former deoision being that of a 
Bench, it must prevail for the present. 
It may be mentioned that in 1938 Pat. 
687 (15) and 1933 Pat. 263 (13) was not 
referred to at all. 

To opnolude there are three objections 
to holding that in a suit filed entirely on 
a pronote executed by the manager of a 
joint Hindu family, other coparceners 
are liable to the extent of their shares 
if the pronote is found to he executed 
for purposes binding on the family. 

(1) The dictum of the Privy Council 
in 1918 P. C. 146 (8) is clear and unequi¬ 
vocal and lays down that persons not 
parties to the instrument cannot be held 
liable under the pronote, unless their 
liability is clearly and unambiguously to 
be seen from the instrument itself. 

(2) It would defeat the provisions of 
the Negotiable Instruments Act, for the 
parties sought to be made liable on a 
pronote (i. e., the other coparceners) are 
allowed to raise the plea that it is not 
binding on them since it has not been 
contracted for a purpose binding on the 
family. This would cut at the root of 
the very nature of negotiable instru¬ 
ments. A pronote is an unconditional 
undertaking to pay and such pleas would 
make its enforcement oonbingenton proof 
of fam^y necessity, which would be the 
very negation of the principles under¬ 
lying the Negotiable Instruments Act. 

(3) Section 1, Negotiable Instruments 
Act, does not exempt any class of persons 
from the operation of the Act. To hold 
therefore that the personal law of the 
Hindus would control the provisions of 
the Negotiable Instrument Act, which 
is a general law which is applicable to 
the whole mercantile community, does 
not seem bo be sound argument. 

The following propositions are there¬ 
fore deducible from the Indian decisions 
relating to the topic under discussion: 

The liability of the family property 
for a debt contracted by the manager, 
arises pnly on the debt, and not on the 
pronotp- executed by the manager, for 
sucbadebt, (According to Allahabad, 
Patn^ and Lahore Courts, the liability 
arises on the pronote itself.) 

(2) If the debt becomes merged in the 
^pronote executed by the manager in dis¬ 
charge of the same (i. e., the debt)—and 


this is a question of fact which will liavo 
to be determined by finding out tlio in- 
tention of the parties—the creditor lias 
only one remedy and the inakor alone 
can be sued on the strength of the pro. 
note. (Contra, Allahabad, Jjaliore and 
Patna Courts). 

(3) If a suit is laid on tlie prnnote 
but it is recited in the plaint that it was 
executed for family necessity, tho family 
would be liable as well as the maker, if 
it is proved that the del)t has been in¬ 
curred for family purposes, and there is 
no evidence to show either that it was 
the intention of the parties that tlie 
debt should merge in the pronofce, or that 
the creditor has no cause of action on 
the debt apart from tlie jironote. (This 
is according to Madras decisions. No 
doubt, this offends against the rule of 
multifariousness, which in any case is 
not fatal to a suit, unless the parties are 
prejudiced thereby). (According to Bom¬ 
bay and Calcutta Courts, the plaintiff in 
such a case cannot succeed without 
amending the plaint). 

(Note: If the suit is based on the 
pronote and the factum of the loan is 
averred in the plaint but the defendants 
don’t plead to their no-liability on the 
ground that it has not been incurred for 
family necessity, treating the suit as one 
on the pronote alone, and not on the 
debt, the Madras decisions do not lay 
down, that even in such a case, the 
plaintiff should succeed becauss there is 
no evidence of the binding nature of the 
loan. But if the plaint could be con¬ 
strued to be based on the debt as well as 
on the pronote, and the defendants do 
not plead that they are not liable 
because of its non-binding nature, and 
there is evidence on the side of the 
plaintiff that it has been incurred for 
family necessity, then the defendants 
would bo liable. But if the plaint could 
be construed to cover a claim on the 
debt though it is based only on the pro- 
note, and the defendants do not plead re. 
family necessity, in such a case, pro- 
bably, the plaintiff would be given an 
opportunity to amend his plaint re. the 
cause of action and the defendants 
would be gived an opportunity to let in 
evidence re. the binding nature of the 
debt, or any other points which they 
may properly raise in a suit based on 
the original debt). 
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HOW FAR A SECOND SUIT FOR REDEMPTION IS 

MAINTAINABLE 

Bv 

C. P. Vaidvanatha Avvar, c. a., l., Chief Court Vakil, Ernakulam. 


The recent pronouncement of their 
I.ofclships of the Privy Council in the 
case of 1934 P. C. 205 (U must be taken 
to have set at rest the controversy upon 
this much debated question; at all 
events amon*' the Bntish Indian High 
Courts. This decision of the Board defi¬ 
nitely lays down two propositions of 
law: the one is that unless the decree in 
the first redemption suit involved a deci¬ 
sion that the mortgagor's right of re¬ 
demption was extinguished it cannot 
operate by way of res judicata so as to 
prevent the Courts, under S. 11, Civil 
P, C., from trying a second redemption 
suit, and the other is that the right to 
redeem, being a right conferred upon a 
mortgagor by enactment in places where 
the Transfer of Property Act is in force, 
can be extinguished only by means and 
in manner enacted for that purpose and 
strictly complied with. 

Evidently, S. 60. T. P. Act. 1882 eon- 
fers a right of redemption upon a mort¬ 
gagor capable of being exercised after 
the principal money lias become payable 
but subject however to the limitation of 
its being extinguished by act of the par¬ 
ties, or by order of a Court. There being 
no question of extinguishment of this 
right by act of the parties in the case 
before their Lordships, they had then to 
consider whether the previous decree 
allowing redemption on payment of a 
certain sum of money' within the time 
specified and directing dismissal of the 
suit in the case of default bad the effect 
of an order absolute as contemplated by 
Ss. 92 and 93 so as to debar the mort¬ 
gagor of all right to redeem the property' 
after he committed default and thus 
allowed the suit to stand dismissed. And 
their Lordships’ conclusion that the pre¬ 
vious decree is. ineffectual to efface the 
relationship of mortgagor and mortgagee 
and that the right of redemption still 
continues or subsists in the mortgagor 
may be unassailable and may' have to be 
accepted as correct. But this cannot 
lead us straightway' to the position that 
a second suit for redemption under such 
circumstances cannot be open to any 

1. Raghunath Singh v. Mt. Hansraj Kunwar, 

1934 P C 205=161 I C 37 (PC). 


sort of legal objection directed against 
its maintainability. 

It may well be that the mortgagor 
continues to be the owner of the equity' 
of redemption; the right of redemption 
may not have been extinguished or lost. 
But it is one thing to say' be has a right 
to redeem and another thing to say he 
can enforce that right. A person having 
a siibstantive right may be precluded 
from enforcing it in a Court of law by 
operation of rules pertaining to the 
domain of processual law. We have, for 
instance, the rules of limitation and of 
res judicata. The right to redeem can¬ 
not and will not be enforced after the 
lapse of a specified period. This does 
not mean that the right becomes extin¬ 
guished after the stated period; it only 
means the remedy is barred. So also, 
with reference to an existing legal right 
under the substantive law, no relief in a 
second suit based upon the same cause 
of action as the one in the previous suit 
will be given by Courts of law on the 
ground that the original cause of action 
has been spent or exhausted in that it 
has merged in or been superseded by the 
adjudication upon the same. In other 
words, the res has no separate existence 
apart from the adjudication. The fact 
that the substantive right is not extin¬ 
guished or lost may not count much 
when one seeks enforcement of the same 
in a Court of law, where questions under 
processual law will necessarily come in¬ 
to play. The right of redemption has no 
special sanctity attached to it and can 
be enforced like all other legal rights 
only' subject to the provision contained 
in S. 11, Civil P, C. 

The observation of their Lordships 
that there could not be any question of 
the bar of res judicata in view of the 
fact that the previous decree does not 
negative the right to redeem, I respect¬ 
fully wish to point out, runs counter to 
the fundamental notions underlying the 
doctrine, which are clearly brought out 
in the passages extracted below. 

In 2 A. C. 519 (2), Lord Blackburn 
expounds the principle of res judicata 

a s follows: _ ' 

2. Lockyer v. Ferryman, (1877) 2 A 0 519. 
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**Whexe a tribunal having had a 

case before them have given a flual judgment, it 
is res judicata. 1 do not mean to express any 
opinion as to what would be a sufficient ground 

to reopen the case.The object of the 

rule of res judicata is always put upon two 
groundsT-tbe one, public policy, that is the in¬ 
terest of the State that there should be an end 
of litigation and the other the hardship of the 
individual that he should be vexed twice for the 
same cause.” 

Lord Penzance in 4 A. C. 504 (3) afc 
p. 526 observes: 

"When that which was originally only a right 
of action has been advanced into a judgment of a 
Court of Record the judgment is a bar to an 
action brought on the original cause of action." 

Again Baron Parke in 13 M. & W. 
494 (4) at p. 504 says: 

“The judgment is a bar to the original cause 
of action because it is thereby reduced to a cer¬ 
tainty and the object of the suit attained, so far 
as it can be at that stage; and it would be useless 
and vexatious to subject the defendants to an¬ 
other suit for the purpose of attaining the same 
result. Hence the legal maxim ’Transit in rem 
judicatam’; the cause of action is changed into a 
matter of record which is of a higher nature and 
the inferior remedy is merged in the higher." 

Tho doctrine of res judicata in the 
sense unmistakably indicated in these 
dicta is usually applied generally by all 
the Courts in India and a decree ob¬ 
tained on any cause of action is held as 
a bar to the maintainability of a second 
suit upon the same. In this view the 
right of redemption though not extin¬ 
guished can be worked out only under 
the decree in execution of the same. If 
the execution of the decree is allowed to 
become barred, the mortgagor s right to 
have the matter tried in a second suit 
cannot be higher than the right of the 
creditor under a bond or a pro-note who 
takes a decree on the same and after¬ 
wards subjects the decree to the vice of 
limitation. Any other conclusion can 
only lead to illogical and startling results. 

Nodoubtthedictumof LordBramwell, 
L. J., in 7 Q. B. D, 329 (5) at p. 338 to 
the effect that a judgment will be a bar 
only when it has negatived the right 
supports the view of their Lordships of 
the Privy Council. But as pointed out 
by Sir Bhaehyam Ayyangar, J., in 25 

8 . Kendall v. Hamilton, (1860) 4 A C 504— 48 

L J 0 P 705=;28 W R 97=41 L T 418. 

4 . King V. Hoaie, (1844) 13 M & W 494=14 L J 
. Ez29=2D&L 882. 

5. Poyser v. Minora, (1881) 7 Q B D 329=50 L J 

Q B 666=29 W B 778=48 L T 83. 
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Mad. 300 (6) at p. 332 this statement of 
Lord Bramwell, L. J.,niay be understood 
as holding generally only when the cmiso 
of action in the second suit has arisen 
on the same original right at a difl'erent 
time from the first or tho first action 
went off on a mere technical defect. 

If the doctrine of res judicata is in its 
application limited to cases wliere the 
right is negatived in the previous suit, 
then, whether the previous decree when 
it affirms the right is barred or not, the 
person having the substantive right can 
seek enforcement of the same times 
without number, provided he does not 
offend the rule of limitation. Can it be 
said that, in view of the provisions of 
the Transfer of Property Act, only a 
mortgagor seeking redemption can in¬ 
dulge in this luxurious game? 

Their Lordships in 1934 P. C. 205 (l) 
refer to a previous case 1925 P. C. 63 (7) 
decided by tho Board where the plea of 
res judicata was negatived ontheground 
that the cause of action in the two suits 
could not be taken to be the same. In this 
later case (l) they do not seek to base 
their conclusion on this plea upon any 
such ground. That being so, the limited 
application given by their Lordships 
under this ruling 1934 P. C, 205 (l) to 
this doctrine when pushed to its logical 
limits must necessarily lead to results 
rather embarrassing. 

An order absolute in the light of 
Ss. 92 and 93, T. P. Act, 1882, may not 
only bring about the extinction of all 
right of the mortgagor but also transfer 
the ownership over the mortgaged pre¬ 
mises to the mortgagee, thus making the 
latter the full and absolute owner there¬ 
of. In this view, a second suit apart 
from any plea of res judicata must fail 
for want of a right in the mortgagor to 
redeem. If the proceedings in the pre¬ 
vious suit did not culminate in theextin- 
guishment of the right to redeem, the 
maintainability of the second suit has to 
be dealt with in the light of the plea of 
res judicata. Whether this plea is good 
or bad will depend upon the view we 
take of the scope of this doctrine. 

6 . Vedapuratti v. Vallabba Valiya Raja, (1902) 

25 Mad 300=12 M L J 128 (I B). 

7 Mt. Maina Bibi v. Chaudbti Vakil Ahmad, 

1925 P C 63=86 I C 579=52 I A 145=47 All 

250 (PC). 
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Whether purchase of the Equity of Redemption by a Co-mortgj^gee 

puts an end to the mortgage 

BY 

KaCHURY Hanumanta Rao, First Grade Pleader, Vizianagaram 


The question, whether the purchase of 
the equity of redemption by a co-mort¬ 
gagee puts an end to the mortgage, seems 
to be very important, and one not free 
from difficulty, judicial opinion being 
divergent. 

The answer to this question is the 
same as that to whether a co-mortgagee, 
accepting payment from the mortgagor, 
can give him a valid discharge of the 
debt binding upon the other co-mort¬ 
gagees; i. e., whether a mortgagor can 
make payment to one of the co-mort¬ 
gagees, without the concurrence of the 
others, and be absolved from liability 
to them. 

The right of the mortgagor by pay¬ 
ment or tender is dealt with under S. 80, 
Transfer of Property Act, (Act 4 of 1882), 
unfortunately there is nothing in the 
section regarding to whom payment or 
tender is to be made when there are 
several mortgagees; nor has this ques¬ 
tion been dealt with any where else in 
Act. 

So this question is being answered by 
having recourse to the provisions of the 
Contract Act, (Act 9 of 1872) relating to 


the joint promisees and payment to one 
of them. 

There is a divergence of judicial opi¬ 
nion regarding the question whether 
payment to one of several joint pro¬ 
misees operates as a valid discharge of 
the debt. The Madras High Court has 
held in 20 Mad 461 (l) that payment to 
one joint promisee is payment to all and 
discharges the debt. Their Lordships 
based their decision on S. 38, Contract 
Act, and the authority of an English 
decision, 7 M W 264 (2). Though the 
soundness of this decision had been 
doubted in later decisions, the question 
has been finally answered in the affirma¬ 
tive in 36 Mad 544 (3) which is now the 
authority for the proposition, as far as 
Madras is concerned, and which is 
followed in the latest case, 1934 Mad 
656 (4). {To be Continued.) 

1. Barber IXIaran v. Ramaua Goundan, (1S97) 20 
Mad 401=7 M L J 269. 

2. Wallace v. Kelsall, 7 M & W 264=’4 Jur 1064 
=10 L J Ex 12=8 D P C 841. 

8 . Annapuruamraa v. Akkayya, (1913) 86 Mad 
544=19 I C 12 (FB). 

4. Fakesatha Bnnu v. Mahomed Hasbaduddin 
Quralsbi, 1934 Mad 656. 
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Our Readers and Contributors to 
the Journal Section will be glad to 
learn that the management is pleased to 
present a Gold Medal to Mr. K. S. 
GUMBHIR, B.A. {Hons.), LL.B., Sub- 
Judge, Khanewal, Punjab, in apprecia¬ 
tion of his many valuable Contribu¬ 
tions to the All India Reporter. 

Evidence Act Made Easy (in the 
form of questions and full answers) 

by R. V. Apte, m.a., ll. b., Sub-Judge, 
Bbor State, 74, Ravivar, Poona, Pub¬ 
lished by N. K. Ponkshe, 459, Narayan, 
Poona, 2. Pages over 180, Price Rs. 
1-12-0, Received on 12th December 1934. 

We have received the above book. We 
tiope it would be of much use to law 
examinees while preparing for their exa¬ 
minations. The price i s not heavy. 

Trial of Sidney Harry Fox, by F. 

Ten^^tson Jesse, Published by Butter-¬ 


worth & Co., (London) 6, Hastings Street, 
P.O. Box 251, Calcutta, Pages 300. Price 
Rs. 6-8-0, Received on 24th December 
1934. 

This is a peculiar case of a murder by 
a son of his mother, committed purely 
for personal gain. The murderer till 
the day of occurrance posed himself to 
be a loving son, got her insured and to 
get the insurance money committed this 
monstrous act. Tlie trial went on for 
full 9 days and tlie accused was unani¬ 
mously found guilty of matricide and 
sentenced to death. The whole of the 
evidence against the young man is merely 
circumstancial but the same is so over¬ 
whelming as to leave no doubt in the 
minds of ordinary men that the deed 
was committed by the accused. The 
case would be very useful to criminal 
lawyers. The binding and price of the 
book is in keeping with the name of the 
publishers. 
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Whether purchase of the Equity of Redemption by aCo-mortgagee 

puts an end to the mortgage 

BY 

BAOHURY HanumantA Bao, First Grade Pleder, Vizianagaram 

{Continued from page 16) 


The other High Courts have taken the 
contrary view, 38 Cal 342 (6), 1927 Cal 
425 (6). 1919 All 275 (7), 27 Bom 292(8), 
1917 Lah 443 (9), 1917 Pat 82 (lO), on 
the main ground that the authority of 
the English decision, 7 M & W 264 (2) 
had been considerably shaken in (1901) 
2 Ch 160 (ll) and other later English 
decisions also express the same con¬ 
trary view. The learned commentators, 
Pollock and Mullah also took the same 
view. 

The learned Judges of the Madras 
High Court in 36 Mad 544 (3) based 
their decision on the ^rounds that the 
English decision of ‘7 M & W 234 (2) 
was good law when the Contract Act, 
was passed, the said Act following the 
principles of the said English decision,” 
and that, though the said decision was 
later doubted by English Courts, they 
are bound to follow the Indian Statute. 
They-say that S. 38, Contract Act, 
\7hich lays down that “an offer to one 
of several joint promisees has the same 
legal consequences as an offer to all of 
them,” lends support to their view, as 
it is difficult to impute an intention to 
the Legislature that the promissor was 
entitled to make the offer though the 
promisee was not entitled to accept it,” 
as there is no ‘meaning of such an idle 
<>ffer, which, when accepted, does not 
consummate in payment,” and as an 
pffer is no offer unless the promissor it 
■“able and willing there and then to do 
the whole of what he is bound by his 
promise to do” (S. 38, Cl. 2, Contract 
Act). Though there is much force in 
the argument of the learned Judges, it 

5. Hossainara v. Bahimannessa, 38 Cal 342==6 
1 0 937. 

6 . Satindranath v. Jatiudcanath, 1927 Cal 425= 
101 I C 630. 


7. Jauhari v. Ganga, 1919 All 275=611 0 107= 
4l All 631. 

Sitaram v. Sridhar, (1903) 27 Bom 292=5 Bom 
LB 91. 

'9. Mathta Das' v. Kizam Din, 1917 Lah 443=41 
I 0 921=63 P B 1017 (PB). 

AO.^Parbhuram v. Baghubir Sah, 1917 Pat 82= 
4? I 0 408=2 P L J 520. 

^Powell V. Bioadhursfc, 2 Oh. IW (1901) 2 Ch 
:70 L J Oh 687=17 TLB 501=49 W R 
63!d=84 L T 620. 

1936 J/3 



is equally difficult, as the learned Chief 
Justice in his dissentient judgment ex¬ 
pressed, to infer that the Legislature 
intended “by implication to lay down 
that the acceptance of payment by one 
of several joint promisees operated as a 
discharge of the claims of the others”; 
anyhow, the section is very vague, and 
not at all clear, and it apparently deals 
with the legal consequences of a rejected 
offer, and there is no reason why the 
Legislature did not lay the rule in ex¬ 
press terms. 

Further the affirmative rule, that pay¬ 
ment to one of joint promisees operates 
as a valid discharge, negatives the joint 
right to claim performance given to a 
joint promisee under S 45, Contract 
Act. Therefore this section must be 
taken to lend support to the contrary 
conclusion. 

These two, Ss. 33 and 45, are the only 
provisions in the Contract Act, which 
deal with joint promisees. When these 
twe relevant sections are not quite clear, 
and do not formulate any definite rule, 
it is not just to apply S. 165, Contract 
Act, by analogy, which deals with deli¬ 
very of goods to one of joint owners by 
a bailee. 

With due respect to the learned Judges 
who decided the Full Bench case in 
36 Mad 644 (3), the affirmative rule that 
one of the joint promisees can accept 
payment and give a valid discharge 
without the concurrence of the others, 
seems to be very imjust and inequitable. 
If the other promisees do not join, then 
the promissor may issue a notice to 
all of them, and keep the amount in a 
bank, and prevent the running on of 
interest, or he may file an inter pleader 
suit. The affirmative rule really works 
hardship in actual practice, and gives 
scope for the free play of fraud by either 
the promissor, the promisee accepting 
payment, or both. No doubt the rule 
has been subjected to a just exception in 
the case of fraud on the part of the 
promissor, but there does not seem to be 
any reported case dealing with the fraud 
of the joint promisee accepting pay- 
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merit. On the other hand, the contrary 
rule does not give scope for the play of 
fraud under any circumstances. Fur- 
tlier, there is nothing directly in the 
Contract Act to warrant the affirmative 
conclusion, one of the relevant sections 
being too vague, and the other support¬ 
ing the contrary conclusion, which is 
also being favoured by consideration of 
equity. 

More injust and inequitable it will be 
if the aflirmative rule is applied to the 
case of mortgages. If the mortgagees 
do not join, the mortgagor need not 
embark upon an investigation of the 
respective rights of the different mort¬ 
gagees, but he can tender payment 
through Court under S. 83, Transfer of 
Property Act. If a co-mortgagee accep¬ 
ting payment, without the knowledge of 
the other co-mortgagees, is not in 
possession of any property by the time 
they come to know of the payment, and 
if by this payment the mortgage is put an 
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end to, they having no right against the 
mortgagor, then the other mortgagees 
have no hope of recovering their share 
of the debt. The same will be the case 
when the mortgagee purchasing the 
equity of redemption creates, as in 1934 
Mad 65G (4), charges on the property 
purchased, and be not in possession of 
other properties. Further the case of a. 
mortgage ought naturally to stand on a 
different footing from the case of a 
simple money debt as it is a secured 
debt, and the very purpose of securing 
the debt is liable to be completely and 
successfully defeated. 

I therefore think that it is essential' 
that, in view of the practical importancft 
of the question, and the divergence 
of judicial opinion, the Legislature 
should take up the earliest opportunity 
to amend S. 60, T. P. Act, and make ife 
self contained regarding payment and 
tender, and also if necessary the Con¬ 
tract Act. 


10 COMMANDMENTS FOR ERADICATING CORRUPTION IN COURTS 

BY 

K. S. Gumbhir Esq., b. a. (Hons.), LL. B., P. C. s., Sub-Judge^ KhanewaZ, 


1. The public should be forbidden to deal directly with the members of the 



fi'om any person, whoever he maybe. This- 
II can be very easily detected, for when any ap- j 

plication is presented for orders by a member . 
1^-.. •• ministerial establishment, the presiding '■ 

I ^ Akci- can very well inquire from him as te ! 

I' / ' - ^ 1 came to him. In the first instance, a J 

i '''4 ■ i fine of 15 days, I believe, would be sufficienfejS 

I -1. . . \ifcl for the non-observance of the rule, and if ■ 

B. second breach of the rule occurs, the offioerj 

l| concerned should be called upon to explain why 1 

I services should not be dispensed with. 

I -r2. The key of the petition box should hejj 

I ' ~ personal custody of the presiding officer!| 

I I and no duplicate key be left with anybody fl 

else. Nobody else than the presiding officer should open the box, preferably | 
himself or under his immediate supervision. ' ■ 

3. As soon as the box is opened each obtained within two hours from the" A 
document whatever its nature be, should office and orders passed by the presiding fl 
be immedidiately initialled and dated by officer immediately disposing of f'bP’ a 
the presiding officer bimslf and ‘ kaifiats” netitions on the same dav. i--. fl 
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• 4 . Posters should be put up in cons- 
pioaous parts of the Court house inform • 
ing the public that “nazranas” or 
**8hakranza” are not to be given to any. 
body. 

6. The public should be informed by 
euoh posters that the applications for 
cheques or certificates in execution ap¬ 
plications and certificates of sale should 
be put in the box, before 12 a. m., so 
that the application may be disposed of 
on the same day. I have learnt by ex¬ 
perience that such applications in parti¬ 
cular, are the chief sources of bribery. 

6. About half an hour daily, should 
be set apart for hearing complaints, if 
any, orally, made by aggrieved persons, 
"who are either too poor to move the 
machinery or too weak to give anything 
in writing. He should be warned be¬ 
forehand that, if on inquiry his com¬ 
plaint is found to be false or vexatious, 
he would not be let off scot free and if on 
inquiry his allegations are found true, 
deterrent punishment should be award¬ 
ed to the guilty persons. 

7. Every effort should be made that 
•the “kaifiats” are written the same day, 
and if it is impossible, the person con¬ 
cerned should be informed immediately 
that he might attend the next morn¬ 
ing. 

8. Unpaid candidates should not be 
allowed to work in separate rooms, they 
must sit near the * presiding officer and 
the strictest supervision should be exer¬ 
cised over them. Either they will go 
away on leave or work honestly. In 
either case it will be good for the ad¬ 
ministration. 

9. The “purchies” containing the 
dates (both actual and intermediate) 
should be handed over by the presiding 
officer himself to the litigants and it 
should contain a note as to what the liti¬ 
gant has to pay, for instance, “talbana” 
worth annas 8 or Ee. 1 or Es. 2 as the 
case may be, a registered letter, etc., so 
that he may not approach the ministe¬ 


rial establishment as to what lio iuis to 
do. The receipts of tho talbana should 
bo handed over, undor tho direct super¬ 
intendence of tho presiding ollicor. 

10. The presiding ofiicov should visit, 
by surprise, tho Nazir or Alhmad’s room 
to see whether in fact tho directions are 
being carried out, and whether any 
litigant is sitting and if so why. 

It is believed that tho above suggos- 
tions if strictly carried out into ac¬ 
tion, would strike a death blow to tho 
corruption which is undoubtedly pre¬ 
vailing in Courts. Certainly the carry¬ 
ing out of the above suggestions would 
increase the work of the presiding offi¬ 
cers but there are no gains without 
pains and when once tho general public 
and members of the establishment 
realize that the presiding officer is 
taking keen interest himself, the work 
would go on decreasing; and eventually 
the demon of corruption would be dead 
and the presiding officers would not bo 
required to do more work as they are 
doing at present. Some of the above 
suggestions were sent to the Corruption 
Inquiry Committee, Ludhiana, aud tlio 
following is the reply of the Secretary: 

Ludhiana 
Dated 15-3-34. 

FE0:^I 

THE SECRET.VBY, 

B.\R ASSOCI.VTION, 

Ludhiana. 


TO 


K. S.GUMBHIE. E?q., B, A. 
(lions.) LL. B., SUB-JUDGE, 

Khanewal. 


Dear Sir, 

I am in receipt of your letter dated 2-8-34 
and hope to be excused for tlio delay in replying. 
Your letter was discu^^ed at the joint meeting 
of Sub-Judges aud members of the Corruption 
Inquiry Committee. Some of your valuable and 
practical suggestions were adopted. ^Ir. Dhawan, 
our learned District Judge welcomes ceitaiu of 
your proposals and our Sub-Judges will act up 
to them. 

Thanking you for your suggestions. 

I bog to remain, 

Yours faitlifullv, 

Sd. AlOHD. HASSAN KHAN. 


HINDU LAW RE FORM 


(Paper read before the Bar Association, Ellore) 

BY 

K. S. E. Appaeao, B.a. B.L., Vakil, Ellore 


Of late years the Indian legislature 
has been trying to reduce the principles 
b! Hindu Law into statutes. The 
ItaitlatWe is taken by Hindu legislators 


who consider that textual Hindu Law 
cannot be safely left to the judiciary to 
be interpreted and applied. My object 
is to consider as to how far it is ad- 
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visable to allow this reforming zeal of 
our legislators to continue. 

Whatever might be said of the other 
systems of law, it cannot be gainsaid 
that the Hindu Dharmasastra is inti¬ 
mately connected with Hindu religion 
the Hindu sages of old have never 
differentated between moral precepts, 
religious injunctions and legal principles. 
The conception that civil law is divorced 
from religion is so repugnant to our 
ancient law-givers that our smriti 
writers did not make much distinction 
between moral duties and legal obliga¬ 
tions. The later commentaries have 
preserved this synthetic exposition of 
the Dharmasastra, though they have 
tried also to explain and annotate the 
smritis. The aim of our law-givers had 
been to promote right conduct and 
ordered human existence which accord¬ 
ing to our religious notions is only a 
stage in the ascent of the soul. 

Our system of law, based upon such 
deep-rooted religious beliefs is known 
by the compendivas name of “Dharma¬ 
sastra,” a term that defies translation 
into the English language. During the 
early part of the British period the 
personal law of the Hindus was adminis¬ 
tered with the aid of Pandits and Sas- 
tris. Then the attempts to get up codes 
of Hindu law came into vogue though 
without success. Pandits deeply learned 
in the sastras refused to take service as 
legal advisers and those who conented to 
act as interpreters of Hindu law, failed 
to satisfy the judges who consulted 
them, because a vast gulf divided the 
judges with their secular view of law 
and the sastris with their training on 
the traditional lines. The practice of 
maintaining Pandits as attaches to the 
Courts of law was given up and a com¬ 
plete judicial system based on tbe Eng¬ 
lish type was set up. Treatises on Hindu 
law written by Europeans with little or 
no acquaintence of Sanskrit and imper¬ 
fect translation of Hindu law texts were 


the only guides to the judges in the 
early days. Judicial decisions based 
upon such material are bound to lay 
down principles which go against the 
spirit of Hindu law. Moreover judges 
trained in an altogether different system 



plokllto 


their legal 
d been de- 


Uncertain section of the Hindu popu- 


lation have recognised this unsatisfac¬ 
tory state of things and have tried to 
remedy the evil by having recourse to 
legislation. Before it is fully realised 
whether the remedy resorted to is good 
or bad, the Indian legislature has 
already passed a series of Acts touching 
a corner of tbe joint family law, divert¬ 
ing a little the course of inheritance and 
timidly approaching the outskirts of tho 
laws of marriage and so on. It is said 
that by these acts some glaring injus¬ 
tices are sought to be redressed and that 
some antiquated obsolete portions of 
Hindu law are brought into line with 
modern conditions and requirements. 

We have to ask ourselves how long 
and how far this piecemeal legislation 
should go on. I have endeavoured to 
show above that Hindu law so called is 
an integral part of Hindu religion and 
Hindu morality. We, as lawyers, know 
by daily experience, that principles of 
one branch of Hindu law inter act upon 
those of another. Take for example, the 
doctrine of pious obligation- of Hindu 
sons to pay the debts of their deceased 
father—I am not speaking of the doc¬ 
trine as developed by judicial decisions 
—the basis of this doctrine is the reli¬ 
gious belief that the son thereby relieves 
the soul of his father from tbe torments 
which it has to undergo if the father 
dies without paying his debts. We 
therefore find a rule enunciated under 
the heading of partition of family pro¬ 
perties that all the debts of the father 
must be discharged with tbe family pro¬ 
perty and that only the residue must 
be divided among the sons. Take again 
the religious practice of offering obla¬ 
tions of food and libations of water to 
the departed souls ; the whole scheme of 
the law of inheritance and the order ol 
succession is based upon a careful classi¬ 
fication of heirs under the heads of 3 
Sapindas and Samanodakas excluding 
those incapable of making those offerings^ 
The Hindu law of marriage affords the 
best example. The elaborate ritual and 
the religious ceremonies to be gone 
through are dealt with by the smriti 
writers and they made the validity of 
the marital tie dependent upon the ob¬ 
servance of those religious formalities. 
There is a close connexion between tho 
rule prohibiting marriage within certain 
degrees and the rule relating to the 

section of boys to be taken in adoption^ > 

* 
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This interdependence is peculifir to 
Hindu law and as such sporadic legisla¬ 
tive attempts to touch that law here 
and there are bound to result in con¬ 
fusion. 

Those that plead for legislation on 
matters concerning Plindii law urge that 
the law as originally expounded does not 
suit modern conditions. Evidently they 
refer to the influence exercised by the 
western civilisation on our ideas and 
mode of life. The laws of the European 
nations are based upon the Roman Law 
and they are decidedly secular. With 
the growth of material civilisation, the 
distinction between secular and canoni¬ 
cal laws was more and more emphasised. 
The civil law thus divorced from reli¬ 
gion, changed considerably with the 
change of notions of property and per¬ 
sonal liberty. From collective owner¬ 
ship of property, the westerners passed 
to individual ownership and now again 
the swing seems to be towards the for¬ 
mer. The changes in the notions of 
western thinkers are so rapid that what 
is modern today is becoming obsolete 
tomorrow. We cannot copy their laws on 
the score that they are modern for the 
main principles of Hindu law have stood 
the test of time and this blast from the 
west in sure to pass off soon. Let us 
not damage the foundations of our 
family law by introducing hide-bound 
laws. 

There is another objection why the 
present legislatures should not interfere. 
It is a notorious fact that their constitu¬ 
tion or composition is anything but satis¬ 
factory, Although the preliminary for¬ 
malities of circulating a bill for eliciting 
public opinion is generally followed, it 
cannot be denied that people have ceased 
to take interest. It is said that Sir V. 
Bhashyam Iyengar’s bill about the 
Gain sof Learning had to be dropped due 
to great opposition from the public, 
while the recent Act on the same lines 
was passed without objection. From 
this it may be argued that the public 
consent to such legislation. The fact is 
the public are not taking any intelligent 
interest in our legislatures, not even to 
the extent to which they did previously. 
What interest the public take before 
legislation and what opposition they 
put forward after the passing of the Acts 
owj be gleaned from two recent instances 
r^the, Saida'* Act, and the Madras 


Estates Land Amendment Act. It i« 
time we take into account tho reasons 
for this public apathy towards tho pre¬ 
sent day legislatures and stoutly opposo 
their tinkering methods. 

It may be that some changos in tho 
Hindu system of law are necessary. Tho 
necessity for such cliangcs is hiought 
about more by outside agencies (ban by 
any defects or deficiencies in tiio sub. 
stantive law. If these changes are 
worked out Ijy enacting laws, wo will bo 
conlining Hindu Law within defined 
limits, thus depriving it of its essential 
characteristicts of elasticilv and adapta¬ 
bility. I'nrther the Hindu law givers 
have forged moral and religious sanctions 
for a large body of injunctions contained 
in their works. By legislating we will 
be introducing sanctions which are not 
very much favoured either by our law¬ 
givers or by the public. Tlie present 
tendency to legislate is only a part of 
the wider desire to codify Hindu law. 

I have referred above to the failure of 
attempts at codification by individuals. 
Even the Code of Dr. Gour cannot be 
considered as an unqualified success, 
though the labour he bestowed on it 
is commendable. The schools and sub¬ 
schools of Hindu law are so diversified 
that any attempt at giving one system 
to the whole of India is foredoomed to 
failure. Under some sections of Dr, 
Gouv’s Code we find the exceptions 
devouring the rule enunciated. Again 
custom is considered by Hindu jurists 
as one of the important sources of Hindu 
law standing on a par with the Sruti 
and the Smritis. Manu considers Sada- 
chara as transcendent law. If so Avhat 
place can an enactment give to this 
sources of law which is a potential factor 
in bringing about desirable changes? 

The whole question under discussion 
reduces itself to this: Should the task of 
reforming Hindu law, whenever it is 
necessary, he left to the judiciary of the 
land or to the legislatures. I promised 
by saying that the former has not coped 
with the situation. But that is no rea¬ 
son why the legislatures should be given 
a free hand in the matter. As between 
the judiciary with its ratios regarding 
I. C. S. and Bar-at-Iaw Judges and the 
legislatures with their communal*g-roups 
and nominated blocks, one may prefer 
the former to the latfer.'-'The cb’mmen- 
taries of old have served a wonderful 
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purpose of interpreting tlie Dharma Sastra 
in terms of changed conditions without 
endangering its spirit. It is deplorable 
that in recent times no authoritative com¬ 
mentary has been produced; but we see 
academies springing up in places like 
Poona, Allahabad, Benares, Baroda and 


Calcutta with the object o£ doing re¬ 
search work in Hindu law. Let us hope 
that these enthusiastic scholars will play 
the role of the commentators improving 
and developing upon the old foundations 
and serve as intelligent guides to the 
judiciary. 


ENROLMENT OF ADVOCATES IN THE COURT OF THE 

JUDICIAL COMMISSIONER OF SIND. 

Sy Udharam P. Chhugani, B.a., LL.B.. Advocate. Larkana, bind. 

Provided that such persons shall have paid in 
respect of enrolment the stamp 
chargeable under the Indian Stamp Ac^ W99 
and a fee payable to the Bar Council which shall 
be ten rupees in the case of the persons referred 
to in Cl. (a) and in other cases such amount as 
may be prescribed. 

Now I submit that every advocate has 
to pay in respect of enrolment the 
stamp duty of 6ve hundred rupees under 
Art. 30, Sch. 1 of the Indian Stamp Act, 
unless he comes in the exemption clause 

which runs as under: 

Entry as an Advocate, Vakil or Attorney on 
the roll of any High Court when he has previ¬ 
ously been enrolled in a High Court. 

But the facts are quite contrary here 
in the Court of the J. 0. of Sind. Most of 
the advocates on the roll maintained by 
this Court have not paid the stamp duty 
and therefore their enrolment is unjusti¬ 
fied and illegal unless and until they 
either pay the stamp duty of Rs. 500 or 
come in the exemption clause. But so 
far I understand not one of them is 
eligible for exemption from paying stamp 
duty as none of them has ever beon 
previously enrolled as advocate, vakil or 
attorney in a High Court and every one 
of them should either be made to pay 
the stamp duty or his name should be 
struck off the roll of advocates of this 
Court. 

Sheer injustice has been done to those 
advocates that have been admitted on 
payment of the stamp duty and unless 
this is remedied their grievance will 
remain there all the time. Surely the 
term ‘advocate’ signifies a higher stafcus 
than the term 'pleader,’ and if some of 
the ordinary pleaders are raised to the 
higher status of being enrolled as advo¬ 
cates without paying the necessary duty 
as others have paid, it will be at the 
cost of comparatively lowering the status 
of those that have paid the higher stamp 
duty by making a mess of the whole 
thing. Besides this about 300 pleaders 
of the Court of the J. 0. of Sind have 


■Mr. Rijhumal Isardas has attacked in 
the December issue of the All India 

Reporter my representation to the Gov¬ 
ernment of Bombay, Horne Department, 
on the above subject, which had already 
appeared in the local press. It 
have been only fair if Mr. Rijhumal bad 
pursued the matter through the same 
medium, instead of taxing the stuffy 
columns of A. I. K specially when I had 
openly invited comments on the subject 
and further the question raised affected 
only some of the Sind practitioners. 
However it is very essential for the com¬ 
plete understanding of the matter if a 
copy of my representation—the very 
object of Mr. Rijhumal’s attack is pub¬ 
lished here below, along with rny re¬ 
joinder to Mr. Rijhumal. Here it is; 

To, 

The Home Member, Government of 
Bombay. 

Subject :—Enrolment of advocates in 

the Court of The Judicial 
Commissioner of Sind. 

Sir, 

I beg to submit the following 
facts, with regard to the enrolment of 
Advocates in the Court of the Judicial 
Commissioner in Sind, for your con¬ 
sideration and opinion and further for 
taking necessary steps in the matter. 

The main provisions of the Indian 
Bar Councils Act 38 of 1926 were made 
applicable to the Court of the Judicial 
Commissioner in Sind in the year 1931 
and consequently the J. C’s. Court pre¬ 
pared and maintained a role of advocates 
in pursuance of S. 8 of the above Act 
which provides for two classes of persons 

entitled to be enrolled as Advocates, viz: 

(a) All persons who were, as Advocates, Vakils 
or Pleaders entitled as of right to practice in the 
High Court immediately before the date on which 
this section comes into force in respect thereof. 

(b) All other persons who have been admitted 
to be .Advocates of the High Court uuder this Act: 
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been thus raised to the status of advo. 
oates and had they been rightly charged 
the stamp duty, it would have meant an 
inoome for the Government to the extent 
of one lao fifty thousand rupees in these 
hard days. 

It may he argued on the other side 
that these newly enrolled advocates were 
practising as pleaders in the Court of 
the J. C. of Sind before the application 
of this enactment to the J. C’s. Court, 
and that they had a vested right in 
them to practice in the same Court and 
that the same should not be divested, 
and consequently they have a right to 
practice as advocates without paying 
the stamp duty. But I will assert this 
is quite a wrong attitude and that they 
simply could not get over Art. 30, Sch. 1, 
Stamp Act, even though they were the 
pleaders of the J. C’s. Court before. 
Neither their plea, that they have already 
paid this amount of Es. 500 in the shape 
of yearly certificate renewal fees in in¬ 
stalments, is sustainable because it has 
been very clearly and patently re¬ 
jected by you, while your Reference 
No. 788/3-B, dated 17th November 1933, 
stating somewhat to this effect: that Sind 
pleaders having been admittedly not en¬ 
rolled under the Letters Patent or Legal 
Practitioners Act, before the Bar Council 
Act applied, cannot be exempted within 
the meaning of the exception to Art. 30, 
Sch. 1, Stamp Act; nor can they be ex¬ 
empted under the Bar Councils Act. No 
amount of part payment of fees will be 
credited towards the stamp duty. In 
further support of my averment I will 
just quote here a Full Bench ruling of 
the Rangoon High Court reported in 
1924 Rang. 1 (1). The facts in the 
Rangoon case exactly apply to the pre¬ 
sent case and the points involved are 
also the same. I will briefly give them 
below: 

“On the creation of the High Court a notifica¬ 
tion was issued calling upon First Grade Advo¬ 
cates of the Court of the Judicial Commissioner 
of Upper Burma, to submit applications for 

admission as advocates.The applicants 

apply claiming to be entitled to be enrolled 
as advocates and not as pleaders.... A term 
which signifies a lower status .... it is clear 
that this Court in dealing with the matter must 
endeavour to so deal with it that no class of 
legal practitioners shall be injured, nor can we 
show favour to one class to the detriment of any 

1 . In re: First Grade Advocate of J. C’s. Court 

U. B., 1924 Rang 1=74 I 0 918=1 Rang 142 

(FB). 
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other class . . . ,So far .as any foo on entry is ron- 
cornod, those who hnvo already been oiirolltnl :ih 
vakils of an Indian High Court will be o\cni)ii. 
from payment of any foo. Tlioso who have not. 
been so onrollod-will bo onroDod on payment of- 
tho foo of Rs. 600, as rerjiiireil by article of 
schedule I of the Stamp Act. Tin* Court of the 
Judicial Commissioner of Upper Runna isi not a 
High Court within the meaning of fhiv urticlo, 
which cle.arly refers to High Courts which enrol 
Legal practitioners under the powers given by Hie 
legal pratitioners Act. The Legal Praetil inners 
Act did not extend to Upper Burma and lliei. - 
fore they do not come withio the e.xccptton l.) 
Art. 30, unless they are vakils of an Indian 
High Court who have already paid this fee". 

I now submit that this ruling exactly 
covers all my points and specially the 
last para exactly coincides with the 
present case with regard to the Court of 
the Judicial Commissioner of Sind. 

Now to put it very brielly, the crucial 
point in the matter is whether the 
pleaders of the Court of the .Tiidicial 
Commissioner of Sind can at all come 
within the four corners of the exemption 
Clause of Art. 30, Sch. 1, of the Indian 
Stamp Act. I am only surprised to see 
an experienced and aged law’yer like T^lr. 
Rijbumal running shy of this point. Wo 
are not laymen as to beat about the 
bush as Mr. Rijbumal has done throu¬ 
ghout his article. I put him the straight 
question 

“have you ever been previously enrolled as an 
Advocate, Vakil or attorney on a roll of a High 
Court"? 

I can definitely answer for him in 
the absolute negative. He was neither 
an advocate, nor a vakil, nor an attorney 
but merely an ordinary pleader of the 
Court of the Judicial Commissioner of 
Sind, which was not a High Court as 
contemplated by Art. 30, Sch, l,and the 
exemption clause thereto. For the pur¬ 
poses of the Stamp Act, the term “High 
Court” does not include the Court of the 
Judicial Commissioner (1924 Rang. 1 (l) 
and 14 P. R. 1888 (2). For this Mr. 
Rijhumal has relied upon Cl. 24. Ss. 3 
and 4, General Clauses Act, and Cl. J, Cri¬ 
minal P. C. I think even a raw and in- 
experienced practitioner would not pub 
forth such a plea. The definition of 
the term “High Court” as given in the 
General Clauses Act refers only to civil 
proceedings and the one in the Criminal 
Procedure Code naturally refers only to 
criminal matters. Mr. Rijhumal has 
altogether lost sight of the fact that we 
are presently concerned with the Indian 

2. In re Gant (1888) 14 P R 1888. 
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Stamp Act and neither with Criminal 
nor with civil proceedings. The Sind 
Court can only now be called a High 
Court for the purpose of the Stamp Act 
when the Bar Council the Act has been 
made applicable to it in the year 1931 
and so the benefit of exemption clause of 
Art. 30 can only be claimed by those 
advocates, vakils or attorneys of the 
Sind High Court who were enrolled as 
such after the year 1931. But the ordinary 
pleaders of the Judicial Commissioner’s 
Court can not claim exemption and 
must pay the stamp duty under Art. 30 
if they went to be enrolled as advocates 
of the Sind High Court. It is wrong for 
Mr. Rijhumal to twisf and mis-quote 
authorities just to defend his position. 
He says : 

“A pleader or vakil on re-enrolment as an Ad¬ 
vocate in the same High Court comes within the 
exemption clause of Art. 30, Sch. 1, Stamp Act. 
(8 Mad. 14 (8), see also 36 Cal. 645 (4), 

certainly a vakil or attorney (but never a 
pleader) on re-enrolment (and not on fresh 
enrolment as is the case in Sindh) as an 
advocate in the same High Court (Sindh 
Court was never before 1931 a High 
Court for the purpose of the Stamp Act) 
is entitled to exemption. The above 
rulings deal with vakils and attorneys 
of a High Court and their re-enrolment 
as advocates in the same High Court. 
But the case of a pleader of the Judicial 
Commissioner’s Court and his fresh en¬ 
rolment as an advocate in a High Court is 
clearly and precisely dealt with in the 
Full Bench Rangoon Ruling 1924 Rang. 
1 (l) which Mr. Rijhumal feels shy to 
face and pleases himself and deceives 
hy merely sa ying that it 

3 In re Parthasarathi, (1885) 8 Mad 14. 

4. In ro Bautar, (1909) 86 Cal 645=2 I 0 843. 


has no application to their case. I leave 
this best to the judgment of all those 
that care to read the same. But sup¬ 
pose I grant, for the sake of argument, 
that the Sindh Court was a High Court 
as alleged by Mr. Rijhumal, still I main¬ 
tain that these pleaders cannot claim 
exemption because they were never en¬ 
rolled as advocates, vakils or attorneys 
as required by law to entitle a person 
to exemption. 

Further below Mr. Rijhumal again 
twists the use of the words 'if any” in 
proviso to Cl. 2, S, 8, Bar Councils 
Act. I maintain that these words are 
used only for the benefit of those who 
can legally and legitimately take bene¬ 
fit of the exemption clause of Arb. 30, 
Sch. 1 i. e. only those persons who have 
already been enrolled as advocates, vakils 
or attorneys of a High Court, and not 
pleaders of the Judicial Commissioner’s 
Court. Mr. Rijhumal is absolutely wrong 
when he takes shelter for exemption 
from stamp duty behind R. 1, Cl. 6, 
Ch. 2 of the Rules framed by the Sind 
Bar Council in pursuance of S. 9, Bar 
Councils Act. TheBar Council can frame 
rules with regard to “the charging of 
fees payable to the Bar Council in res¬ 
pect of enrolment” vide S. 9, Cl. 2 (B) of 
the Bar Councils Act, and it is not com¬ 
petent for any Bar Council, as Mr. Rijhu¬ 
mal wrongly thinks, to make rules affect¬ 
ing the stamp duty payable in respect 
of enrolment under the Stamp Act. 
That is out of the scope and powers of 
any Bar Council. Mr. Rijhumal fails to 
differentiate between the fees payable to 
the Bar Council and stamp duty charg- 
able under the Stamp Act. Hence the 
trouble. 

{To he continiied) 
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The Law of Interest and Usury 
(in British India) by N. Mahalanobis 
AND S. C. Pal, Pleaders, Judge’s Court, 
Jalpaiguri, Published by S. C. Sarker of 
M. C. Sarker & Sons, Ltd., Pages over 
300, Price Rs. 3, Received on 12th Janu¬ 
ary 1935. 

We congratulate the authors of this 
volume on bringing out this handy and 
well-planned book on the law of interest 


and usury. The book, no doubt, supplies 
a long-felt want as is claimed in the 
preface; and contains all that even a 
senior lawyer would ordinarily need to 
know about the law of interest and 
usury in India. The chapter on “defence 
against claim for interest” should make 
an interesting and instructive reading 
especially for the junior practitioner. 
The book is all that it should be. 
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ENROLMENT OF ADVOCATES IN THE COURT OF THE 

JUDICIAL COMMISSIONER OF SIND 

BY 

UdharAM P. Chhugah, B. a., LL. B., Advocate, Larkana, Sind. 

(Continued from p. 24.) 


I feel I have sufficiently and 
f)reoi8ely refuted each and every argu. 
ment put forth by Mr. Rijhumal. It is 
M for him to prove how he comes within 
the four corners of the exemption clause 
•of Art. 30, Sch. 1 of the Stamp Act. This 
ihe has absolutely failed to do. It is no 
use going over the old practice of ad- 
Tnission of pleaders governed by Sindh 
•circulars and certain renewal fees paid 
under those rules, vide reference No. 788/ 
8 -B dated 17th November 1933, Home 
Department, Government of Bombay. 
With regard to his plea of the fundamen¬ 
tal rule of construction that statutes are 
not to be construed as operating retros¬ 
pectively and further in case of a rea¬ 
sonable doubt, an interpretation most 
beneficial to the subject ought to be 
adopted, I have only to remind him of 
the very basis of legal jurisprudence that 
justice is to be evenly and equally dis¬ 
tributed, and the above decision of the 
Bombay Government should be made 
-applicable to all the pleaders in Sindh 
without making any invidious distinc¬ 
tions. To illustrate this I will only give 
.a concrete example and then close. 

There;are hundreds of pleaders in 


Sindh who have paid certain renewal 
fees under Sindh Circulars, varying from 
Rs. 25 to Rs. 475 or even I should say 
Rs. 500. Suppose Mr. A has paid Rs. 300. 
He is prepared to pay the balance of 
Rs. 200 to complete the rum of Rs. 500 
chargftble for enrolment as an advocate. 
Still he is not permitted under the rules 
to be an advocate unless and until he 
pays Rs. 600 all over again. I know of 
at least two cases where the pleaders have 
actually completed Rs. 600 and still 
they have been refused admission as 
advocates on the ground that no amount 
of past payment of fees will be credited 
towards stamp duty. How can then 
Mr. Rijhumal raise this plea of past 
payment under old local rules? What 
has he to say to this? Is not the posi¬ 
tion of those pleaders pitiable? I have 
not raised a hue and cry un-necessarily 
as Mr. Rijhumal wrongly alleges but it is 
only done in the interests of fairness and 
justice. But how much has Mr. Rijhu¬ 
mal himself paid in all? Only Rs. 250 
and not even Rs. 500. Why should he 
then claim exemption which is denied 
to others even when they have com¬ 
pleted their Rs. 500 and Mr, Rijhumal 
has not? 


Partners’ liability to third parties after dissolution of a firm for any 
act done by any one of them which would have been an 
act of the firm if done before the dissolution 

BY 

Mr. K. S. Gumbhir. b. a., (eons,) llb.,p,c.s. ’(Gold Medalist), 


Section 45, Partnership Act of 1932 
'which has replaced S. 264, Contract Act, 
Tuns as follows : 

1. Notwithstanding dissolution of a firm, 
the partners continue to be liable as such to 
third parties for any act done by any of them 
which would have been an act of the firm, if 
•done before the dissolution, until public notice 
is given of the dissolution : 

^Provided that the estate of the partner who 
^ies, or who is adjudicated an insolvent or of a 
partner who not having been known to the per- 
«pn dealing with the firm to be a partner, re- 
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tires from the firm, is not liable under this sec¬ 
tion for acts done after the date on which be 
ceases to be a partner. 

2. Notices under sub-S. (1) may be given by 
any partner.” 

Section 264, Contract Act, runs as fol¬ 
lows : 

” Persons dealing with a firm will nob be affec¬ 
ted by a dissolution of which no public notice 
has been given, unless they themselves had 
notice of such dissolution.” 

To begin with, it may be mentioned 
with advantage that from the careful 
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study of both the present section of the 
Indian Partnership Act, and the analo¬ 
gous section of the Indian Contract Act 
shows that the Indian Legislature inten¬ 
ded to abolish the distinction between 
the dealings of old and new customers 
of the firm. It may be mentioned at 
the same time that the authoritative 
interpretation of S. 264, Contract Act, 
has always been otherwise. 

Both the old and the new sections are 
based upon the well-established princi¬ 
ple of law that each partner is the agent 
of his copartners and such agency does 
not cease as regards third parties until 
its termination has become known to 
them. So far as the partners of a firm 
inter se are concerned the agency bet¬ 
ween the partners themselves ceases the 
moment the dissolution of the firm takes 
place but so far as the third parties are 
concerned the said agency continues until 
public notice is given of the dissolution. 
On this principle an acknowledgment of 
the debt by any of the partners of a 
firm after dissolution but before general 
notice thereof is binding on all the part¬ 
ners. There is hardly any need for an 
authority on such an established princi¬ 
ple of law but if any is needed it is con¬ 
tained in 1930 Bom. 236 (l). So far 
there is no difficulty in laying down 
that when parties carry on busines 
together and open current accounts with 
the customers they must on dissolution 
of partnership give full and fair, rather, 
legally speaking, public notice of their 
dissolution to their customers and if 
they fail to do so they will bo held lia¬ 
ble to customers paying on partnership s 
accounts to one partner in the belief 
that he represents the firm. A distinc- 
tioQ might be drawn between the words 
used in S. 264, Contract Act and the 
words used in S. 45, Partnership Act. 
It might be recalled that S. 264 lays 
down that persons dealing with a firm 
will not be affected by a dissolution of 
which DO public notice has been given 
unless they themselves had notice of 
such a dissolution. In the present sec¬ 
tion i. e., S. 45, Partnership Act the 
legislature, it seems, has intentionally 
avoided using the words unless they 
themselves had notice of such dissolu¬ 
tion.” 

But the principle underlying both 

1. Krishnabai v. Varjivandas Jagjivandas, 1930 

Bom 236=125 I C 442. 


the sections is the same i. e., each part¬ 
ner is the agent of his co-partners and 
such agency does not cease as regard 
third persons until its termination has 
become known to them. Such agency 
ceases, of course, so far as partners- 
inter se are concerned but the law still 
assumes the same agency to continue so- 
far as the third parties are concerned 
until a public notice of the dissolution of 
partnership is given or it is proved that a- 
particular creditor had the knowledge 
of the dissolution of the firm.! am of opin-^ 
ion that S. 264 was more happily worded 
than the present section, for it clearly 
excluded a case of a creditor against- 
whom it could be proved that he had 
the knowledge of the dissolution of the^ 
firm. The reason as to why so far as- 
dealings of the party with the firm are 
concerned the agency is in the eye of the? 
law assumed to continue even though it 
might have in fact been terminated is a» 
very simple one, namely, a person deals- 
with a firm believing that such and such 
persons are the partners of the firm and 
acts on that belief and gives credit to. 
the firm, may be due to the stability of 
the economic working of the firm by 
certain partner. If it be admitted by 
him or proved to the satisfaction of th& 
Court that such and such persons om 
whose credit he transacted the business 
were no more the partners at the time of 
the transaction then certainly I see no¬ 
reason why notice is necessary in his case- 
I would put it like this. His very ad-, 
mission or the proof that he had know¬ 
ledge of the dissolution of the firm at- 
the time he transacted the business- 
cannot make other partners liable ex¬ 
cept those who were the partners of the- 
firm to his knowledge and belief at tho 
time of the transaction of the business. 
For the above consideration I am of th& 
view that S. 264, Contract Act was more- 
happily worded than the present S. 45,.. 
Partnership Act. Although both the 
sections are silent as to whether or not- 
it had been the intention of the legisla¬ 
ture to abolish the distinction betweeiv 
old and new customers of the firm bub- 
authoritative interpretation is other¬ 
wise. 

So far as the English law on the sub¬ 
ject is concerned it requires that the old 
customers who are known to theffirm as- 
having dealt with it shall have actual 
notice. Such a notice under the English. 


law is ootnmonly given by a circular. 
Under the provisions of the English law 
so far as other persons who have not 
dealt with the firm or in ordinary par¬ 
lance the public at large, are concerned, 
really it is impossible to give public 
notice to each and every member of the 
public ; so the provisions of English law 
■are fulfilled if such a notice is published 
:in the London Gazette. As already 
remarked the actual notice must be 
rgiven by the firm to the old customers 
on their dissolution for the simple rea¬ 
son that they transact business on cer¬ 
tain beliefs. Say, a man sitting at a 
•distant village may order a firm of re¬ 
pute, say, Whiteway Laidlaw and Co. 
'to supply him certain things. It he has 
•done this on the assumption that White 
;away is the partner of that firm and 
then he is an old customer of the said 
:firm and if he finds that the firm has not 
•carried out the order within the time 
after duly accepting it and where time is 
:tbe essence of the contract and he sues 
lor damages, theu it would not lie in the 
'.mouth of Wbiteway that he was not the 
■partner of the firm. But the case would 
'be otherwise if a member of the general 
■public dealt with the said firm on such 
Assumption. Of course Whiteaway has 
“the locus standi to challenge such alle- 
'gation if it can be proved that the notice 
of the dissolution of the firm was pub¬ 
lished in a widely circulated paper, say 
’Civil and Military Gazette, or The 
Tribune. The distinction is subtle and 
must be thoroughly understood to grasp 
the situation. The Calcutta High Court 
held the above view long ago so far as 
1882 in 8 Cal. 678 (2) having been fol¬ 
lowed generally and is now finally con¬ 
firmed by their Lordships of the Privy 
Council in 1929 P. C. 132 (3). So the 
-Judge-made law also supports my view. 
As to what would and what would not 
2. Chunder Ohuran v. Eduliee, (1882) Cal 

678=11 0 L R 226. 

Jawalla Dat Fillani v. Bansi Lai Moti Lai, 

1929 P 0 132=115 I C 707=56 I A 174=53 

Bom 414. 
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serve as public notice depends upon the 
particular circumstances of a particular 
case, for instance the locality, tho langu¬ 
age of the news paper in circulation the 
habit of the public in general to read 
newspapers the prominent place or 
otherwise of the newspapers in which 
such a notice is publislied and so on 
and so forth. Consefiuently it has been 
held that with respect to mush.room 
partnerships that are constantly form¬ 
ing, re-forming and dissolving among 
the petty native traders of Karaclii the 
public body may fairly be restricted to 
persons who have already had dealings 
with the firm or are eminently likely to 
have dealings with the firm in the 
future. So the determination of the 
question as to whether a particular 
notice is sufficient or not is generally a 
question of fact and not of law. 

It is very significant to note that the 
present S. 45, Partnership Act is very 
elaborate in bringing within the clear 
words the non.liability of a partner of a 
firm not known to be a partner, i. e., a 
dormant partner. So the retirement of 
a dormant partner is an exception to 
the general rule that the partners’ 
agency ends by notice. This rule of 
law is also based on a very sound rea- 
soning. If a person dealing with a firm 
does not know that a certain person is 
also a partner of the firm so the dealer 
has no cause of complaint if no notice is 
given to him of the retirement of tho 
partner not known to him for the sim¬ 
ple reason that be did not have dealings 
on the assumption that such and such 
person was the partner of that firm. He 
is really speaking “nobody” so far as a 
dealer is concerned. To my mind there 
is no material difference between an 
ordinary partnership firm and a Hindu 
joint family firm consisting of adult co¬ 
partners who actively conduct the busi¬ 
ness of the firm and so in my opinion 
S. 45, Partnership Act applies to Hindu 
joint family also. 
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STATUTORY AMENDMENT TO THE HINDU LAW OF 

SUCCESSION OF BANDHUS. 

BY 

M. V. V. K. Rangachari, Cocanada. 

1 . A j i. f Acfe if it were held that the order of 

The recent Amendment of the succession provided therein should go- 

Law of Inheritance (Act 2 of 19291 has sn^c intervening 

given rise to sharp difference of ]ndicial dies after the Act. Fol- 

“'^■Tapplies only to persons who, but for the lowing the general rule that no Act. 
passing of the Act would have been subject to should not be construed to have retros- 
the Law of Mitaksbara (S. 1, Cl. 2) in respect ” pective operation, unless such a con- 

of the order of succession. Between the gtruction is clearly warranted by its ex- 
two provincial schools governed by the press terms, the learned Judge dissenteii 
Mitakshara, this short Act containing Lahore and Allahabad deci- 

only three sections has helped to create gjons. 

a breach, in the short period of its be- general principle about the r^- 

ing. The Madras High Court 1934 Mad. trospective operation of an Act need. 

138 ( 1 ) holds that the Act does not ap- hardly be questioned, if it indeed should 

ply to cases of Hindu males who died determined in connexion with> 

before its coming into force. This view ^ ©f 1929. If the male died before- 

is opposed to the decisions in the Al- and his heirs are to be fixed 

lahabad, Lahore and Patna High Courts, .^jth reference, to the date of hie 
Where a limited owner is in possession, death, where, for example, there is no 
these three High Courts hold that . intervening limited estate, the fact of 

“The question ‘Whether certain persons are the Amendment Act having altered the 

heirs under Act 2 of 1929 depends on the date of gf succession does not affect th© 

e.., claim to reversion of the distant ag- 

1924 Pat. 321 (2), 1932 Lah. 361 (3) and 1933 All. nates. -In that sense Act 2 of 1929 can- 

152 ( 4 )” . not have retrospective operation. Ife 

The Act was intended to rectify a ^ggg ^gt confer on the cognates specified 

glaring injustice to one’s nearest rela- right to oust the kinsmen in whom. 

tions in matters of inheritance : (see, ^j^^g already vested on the death of the^ 

Port Saint George Gazette, Part 3, male. It is agreed on all hands that a. 

10th April 1928, p. 187). As the deci- titJg .^^hich became already vested can- 

sion of the Madras High Court restricts defeated by subsequent amend- 

its operation to cases in which the male- ment of the law, even though it did not. 

owner himself dies after the Act, thus into possession. The Courts are-- 

excluding numerous others wherein the bound to give effect to vested interests,. 

succession opens by the death of an in- ^ct 2 of 1929 does not alter tho 

tervening limited owner subsequent to course of decision in a case where but 

the Act, though the last male owner fgj. passing of the Act the other 

died before, it is well to examine the party would succeed, If the critical 

basis for such a stringent interpretation. <3ate is the death of the male owner, 

There is nothing explicitly stated in “ then, it is true that in order to make the Act- 

the Act itself to indicate an intention to applicable, it would have to be held 

1. • i. -A tinruloram flhpt trospectivo, and to the extent Only that the Act. 

restrict its application, bundaram Lhet- retrospective I venture to agree with the- 

fcy. J-> who delivered judgment in the decision of the Judges of the Madras High 
Madras case recognized that : Court : 1934 Pat. 324 (2).” 

“ there is nothing in S. 1 to clarify the doubt ^bere a limited estate, e. g.». 

whether ' widow, or mother, intervenes after the- 

died even before the passing ot tlie Acc, * • -i* ♦ i • • i. ja 

He considered that it would amount male owner, judicial opinion strongly 19 
to giving a retrospective effect to the m favour of holding that ^he question is- 

1 Kri sh - nan ' O h- etti.r v. Manickkammal, 1934 m fh^issut 

Mad. 138=147 I C 1139=57 Mad 718. at all. In 1933 All. 152 (4) th# issu^ 

2 . Chuthan Barai v. Mt. Akli, 1934 Pat 324= arose pointedly, as to who was entitled' 

1501 01039. to challenge the acts of waste, etc., dur- 

291=?3 Llh^78^ 361=138 I 0 (.j^g lifetime of the limited owner, in. 

4. Bandhan Singh V. Daulat Kuar, 1933 All 152 that case the mother. Though the male* 

=1381 0 389. dies before the Act, the person wno 
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should Buooeed to his estate after his 
mother's death is not ascertained until 
she died. A suit by the presumptive re¬ 
versioner can only be maintained, sub¬ 
ject to certain esoeptions in favour of 
fraudulent collusion, by the person who 
on the date of the suit would be the 
next heir after the widow. If by that 
date the Act altered the order of succes¬ 
sion, logically the right to sue shifted on 
to the shoulders of the person on whom 
the Act conferred the right. That is an 
instance where the date of the death of 
the last male holder is not the critical 
date at all. The Allahabad decision was 
in a Letters Patent appeal from the 
judgment of Sulaiman,J.» with which the 
Chief Justice and Sen, J., agreed. The 
Division Bench of the Lahore High 
Court fHarrison and Tek Chand, JJ., in 
1932 Lah. Sftl (3) does not also feel any 
difficulty about the so* called restrospec- 
tive operation. It was also a case where 
the limited owner, the mother.was alive, 
and a gift by her to her daughter’s son,i.e , 
the sister’s son of the last male owner, 
was attacked by the collaterals of the 
fourth decree, who obtained a declara¬ 
tory degree. During the pendency of 
the appeal by the donee, the Act came 
into operation. S. 2 lays down that the 
sister’s son ranks after the father’s 
father and before the father’s brother : 

" There can be no question therefore that he 
is entitled to succeed to the property now held 
by Mt. Radhi (mother) who is still alive. Had 
she died before the Act came into force, the posi¬ 
tion would have been different.” 

As the date that determined the title 
to reversion is the death of the limited 
owner the date of the death last male 
owner ceses to be the critical date. 
There is no doubt a decision of a single 
Judge of the same Court 1933 Lah. 777 
(6) which merely countenances the con¬ 
trary view. And as the previous deci¬ 
sion of the Division Bench of the same 
Court was not cited before him, its va¬ 
lue as a judicial precedent is little. There 
is no discussion of the position at all. 

It reads : 

" The other point raised by the learned coun¬ 
sel for the appellant is that Act 2 of 1929 is not 
retrospective, and the sister was no heir at all 
previously and is not an heir under the Act as 
Ohanpu the Hindu male, through whom she 
claims died, before the passing of the Act. This 
contention seems correct.” 

The halting approval of a contention 
6 . Ht. Janki V. Ht. Battan, 1933 Lah 777=146 

p i 0 Ml, 
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raised by the counsel of a party does not 
amount to a judicial decision, but the 
Madras Bench accepted this as the cor¬ 
rect statement of the law, albeit the 
learned Judge himself would have felt- 
constrained to accept the earlier decision 
of the Division Bench of bis own Court,, 
had it only been placed before him. 
What seemed correct to him in the 
absence of contrary authority, the Mad¬ 
ras Bench takes it to have been stated 
to be correct. 

The Chief Justice of the Patna High- 
Court, 1934 Pat. 324 (2), also holds that- 
where the limited owner is alive on. 
the date of the coming into force of the 
Act, 

“this is not a question as to whether or not- 
the Act is to be said to be retrospective in- 
effect.” 

As a Hindu reversioner has no right 
or interest in present!, but only a mere- 
spes successionis, as the widow takes- 
the whole estate, though her powers of 
control are limited, and as her estate is- 
a vested estate which she can enjoy in 
any way, and is the only vested estate 
during her life, which she fully and 
effectually represents, and as the heirs- 
of her deceased husband, who they are 
and what share they will be entitled to 
cannot be decided until after the death 
of the limited owner, the critical date 
to consider the question the heirship is 
the date of the death of the widow, cf. 
1915 P. C. 124 (6) and 1917 P. C 95 (7). 
That was also an action for obtaining, 
a declaration during the life of the 
Hindu female, by a reversioner, to the 
effect that an alienation was not sup¬ 
ported by legal necessity. The legis¬ 
lature thought fit to interfere with the 
hopes of persons whose rights were not 
yet vested. It is not a question of re¬ 
trospective effect at all. 

The Act applies to persons subject to 
the law of Mitakshara order of succes¬ 
sion, in respect of the property of males, 
(S. 1, C1.2), and by S. 2, a son’s daughter, 
daughter’s daughter, sister and sister’s 
son, shall be entitled to rank next after 
a father's father and before a father’s 
brother. As there is nothing in the Act 
to confine it to property of males who 

6 . Venkata Narayana v. Subbammal, 1915 P G 

124 = 29 I C 298 = 42 I A 125 = 38 Mad 40G- 

(PC). 

7. Amrot Narayan Singh v. Gaya Singh, 1917 

P 0 95=44 I 0 408 = 45 I A 35 = 46 Cal 590 

(PC). 
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die only after the coming into force of 
the Act (21st February 1929), the Mad¬ 
ras case refers to the preamble which 
“alters the order in which certain heirs of a 
Hindu male dying intestate are entitled to 
succeed to his estate.’’ 

The grammatical emphasis on the use 
of the present participle is perhaps 
unavoidable in the interpretation of the 
language oi an enactment. But too 
much regard for the literal meaning of 
a grammatical form of expression may 
lead to queer anomalies. The difficulty 
would have been certainly avoided by 
mere formal language, e. g., male, dying 
or having died intestate &c. But who¬ 
ever could have foreseen that the mere 
preamble, which briefly sets forth the 
expediency of the enactment would be 
tortured by judicial explanation to 
defeat the purpose for which the Act 
was expressly meant. We may take it 
that the preamble is a precis of the 
statement of objects and reasons, and 
the one no more than the other epay not 
be called in to curtail the otherwise wide 
language of the Act itself. If retrospec¬ 
tive effect is not involved, the Act 
applies to all persons claiming as heirs 
to estates to which the succession is to 
be determined. Sticking too closely to 
grammar, there cannot bo heirs at all to 
a male dying intestate. Only after the 
event is completed, questions of heirship 
arise. Few, if any at all, remain long in 
that condition, and the Act may be 
stultified by the all-too-literal, if ano¬ 
malous interpretation, that it applies 
only to heirs of males who are actually 
in the state of dying intestate and of 
no others. The total absence of the 
perfect participle (past, present or 
future, viz., had died, having died, or 
shall have died) is indeed curious though 
the intention is clear that the death 
contemplated is a completed event, past, 
or future. It does not require the cosmo¬ 
logy of Einstein to understand that 
there can never be a present completed 
ovent. It is a contradiction in terms 
to say that a thing has occurred, and 
that it is yet to occurin presenti. Either 
it has already transpired, when it is 
thrown into the past, however recently, 
or it has not, when it still is to come 
about in future. And as there are no 
gaps in heirship, as in the case of the 
succession of any other events, heirs to 
a male dying intestate are really on his 
death, i. e., after the event. If after 
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that event, the widow or some other 
limited owner intervenes, then the heirs 
are after that further event, which like 
an eclipse is held to be temporary 
however long the duration. The learned 
Judge says : 

“The mere circumstance of the succession 
openieg after the passing of this Act is not 
enough to attract the provisions of this Act, bc^t 
It must also be shown that the opening of 
the succession is iu respect of the estate of a 
Hindu male dying intestate after the passing of 
this Act, as would be clear from the preamble.” 

The words italicised are not at all 
found in the preamble. They are the 
outcome of the grammatical interpreta¬ 
tion of “dying intestate.” A well-known 
rule of the interpretation of statutes is 
that words that are not found in the 
section are not to be read into it. One 
may pause before extending it to ascer¬ 
tain the meaning of a mere preamble. 
Even so, it is very highly doubtful if 
really any question retrospective opera¬ 
tion is involved at all, and to read 
against a fancied retrospective applica¬ 
tion, the decision brings in the preamble, 
and to ascertain the exact meaning of 
the preamble, it reads words into it 
which are not there. “The doubt, if 
any,” we quite see “is solved by it.” But 
a doubt, we should also remember, which 
did not arise in most other minds, and 
where it did occur was. solved quite 
differently. The earlier stage of the 
Bill prior to the amendment by the 
Select Committee is probed into and 
reliance is placed on the Report of the 
Committee: 

“It is unnecessary either to assign retrospec¬ 
tive effect, or to defer the coming into operation 
thereof.” 

But the ambiguity in the so-called 
retrospective effect has already been 
painted out. Nothing may be said to be 
retrospective unless it touched vested 
interests, and the hopes of spes succes- 
sionis are not immune from legislative 
intervention even though they began 
earlier than the Act. An Act should 
deal with more tangible issues before it 
can be confronted with the obstacle of 
retrospective operation. A frustration 
of mere hope is not an idol so devoutly 
to be feared. As for respect for that 
idolatry, the legislative mind is very 
clear. The statement of objects and 
reasons speaks of the ‘intended removal 
of a sex disqualification’ which 

“under the archaic rules of Hindu Law excludes 
one’s nearest relations.” “It is intended to 
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TOOtify a glaring injuatioe to one’s nearest rela¬ 
tions in matters on inheritance : sea Ft. St. 
George Gazette, quoted supra.” 

If the Courts interpret the mind of 
the legislature truly they should give 
the Act a reasonable effect at p. 74 
(66 M. L. J.) the learned Judge says that, 

the fact that the succession opens after the 
passing of this Act is not the only test of the 
applicability of the provisions of the Act.” 

It is to be observed that where the 
death of the last male-owner does nob 
Count in ascertaining the heirship to his 
property by reason of the existence of 
intervening limited estate, the date of 
his death does not afford the tfest either. 
Further the greater the number of tests 
imposed, the more restricted will the 
application of the Act become, for each 
test applied simultaneously with an¬ 
other, tends to exclude the number of 
instances answering to it. It is only 
when the tests are independently ap¬ 
plied to different cases according to their 
respective applicability, that the scope 
of the enactment will be reasonably ex¬ 
tended. Where there is no express 
mention of such cumulative restrictions, 
one may not read words into the Act 
which are not already found there. The 
last phase of the argument in the Mad¬ 
ras case is the presumed intention of an 
intestate Hindu male. We should have 
thought that the legislature mirrored 
forth the communal sense better than 
the speculations of the learned Judge on 
bMs matter: 

The archaic rules of Hindu law that consti- 

ime a glaring injustice. to the nearest rela- 

tlOQB, * 


are the relics of an overstaying conserv 
tism. The making of wills is not 
popular practice of the common Hin( 
life, and much more so is it the case 
the lower middle classes, and the po 
peasantry. Added to ignorance, tl 

force of sentiment and communal apatl 

oosabiDe^trO make the coming into exi 
tence of wills a rare phenomenon. < 
the.millions of Hindus that die inte 
bate, scarcely may we point to a 
cases where the would-be testator 
sisted from doing so because, 

should devolve 

<»tding to the existing law of succession.” 


If he only knew that an unknown 
Samanadoka of the 14th dcgrco would 
seek to thwart his natural alToction, and 
if time and opportunity allowed, it ia 
not unreasonable to prosumo tliat he 
would certainly have mado a will. But 
Indian life and Indian conditions are 
not propitious enough, helpful enough 
for the poor people to express them¬ 
selves even in the hour of their death. 
Many an accident, unforeseen collapse,, 
disease, infection, poison, snakes and 
what not, abound throughout, so that it 
is desirable to have the law moulded 
according to natural propensities and 
affections, and leave the minority that 
would modifj' their succession according 
to choice bo make their own wills, rather 
than reverse the engine, by declaring in 
favour of distant agpates and call on 
those that would prefer nearer and 
dearer ones to make wills if they can. 
That would be presuming in favour of 
the unnatural bend of human affections 
in the guise of helping those who pre¬ 
ferred to die intestate. Few people pre¬ 
fer to die at all, if it may be helped. If 
they died intestate, they simply died, 
that is all. There is nothing to presume 
in favour of their preference. Those 
who do’prefer will as well say so. 

To every one of such imaginary cases, 
there bo thousands that should feel dis¬ 
appointed that the scope of an enact¬ 
ment is whittled down to a distant 
futurity. If tlie special conditions that 
prevailed in the last century were to 
continue, it may take half-a-century 
yet for the pious wishes of the legisla¬ 
ture to prefer the cognates to acquire 
general effect. For a Hindu dying in¬ 
testate after 21st February 1929, and 
leaving a young limited owner will have 
the satisfaction that 50 or GO years 
hence his daughter’s daughter will be 
heir. His elder brother who died a day 
earlier could not have even that, for he 
preferred to die earlier. »Was the Indian 
Legislature content to deal with dis¬ 
tant astrological possibilities, leaving 
the mighty present to itself? Or is 
the decision in 66 M. L. J. 70 rooted on 
the unalterable bedrock of Sanatana 
Dbarma? The issue is indeed intriguing. 
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SOME POINTS OF LAW STANDING IN NEED OF IMMEDIATE 
ATTENTION OF THE HON. HIGH COURTS AND 

OF THE LEGISLATURE 

Hindu Law of Inheritance (Amendment) Act No. 2 of 1929 

BT 

Thakur Prasad Dubey, m,a., l.l. b., Basra Ballia, U. P. 


Point (l):—Does it or does it not apply 
to the estate of a Hindu male having 
died prior to the passing of this Act. 

Point (2) :—Does the Act only alter 
the order of succession of certain heirs 
of Hindu Law or does it give new rights 
of succession to a new set of heirs un¬ 
known before to the pure Mitakshara 
Law. 

Point No. (1) :-This Act has amended 
the pure Hindu Law on the point of 
succession and has,introduced fou; more 
new heirs in the schedule of the Mitak¬ 
shara Succession after father s father 
and before father’s brother. ^ Imme¬ 
diately after the passing of this Act a 
large number of these heirs began com¬ 
ing up and claiming their titles in Law 
•Courts in various forms throughout the 
•country and the provisions of this Act 
have since 1929 been in full use in the 
Law Courts, but the point of law re¬ 
ferred to above seems to have arisen 
•only on very few occasions, but the 
answer involves serious consequences to 
•the litigant public and I apprehend that 
any delay that is unavoidable and likely 
to occur in any authoritative pronounce¬ 
ment either by the High tribunals of the 
land or by its Legislature will be ac¬ 
companied with a crop of mischiefs and 
irreparable losses to one or the other. 

To my humble mind the answer to the 
•question is plain enough both from the 
viewpoint of interpretation of the Act 
itself by law Courts or from that of 
possible desirable amendment of the Act 
'by the Legislature if that be needed. 
Bo far as these Provinces of U. P. of 
Agra and Oudh go the four new heirs 
thus introduced by the Act in the list of 
the heirs have no rights of inheriting 
any property under Hindu Law or any 
other law in prefence to heirs that come 
after father’s brother, and if they divide 
this right they do so solely on the basis 
of this Act and this Act alone and hence 
when we have to decide whether these 
new heirs can succeed to the estate not 
only of a male Hindu who dies after this 
Act comes into • force but of all those 


also who have died long before the pass¬ 
ing of that Act, that point has to be 
decided on the plain language of the Act 
itself and on nothing else for it is this 
law alone that grants them this_ new 
right and this it does on certain terms 
and conditions which must be taken 
note,of and acted upon. 

Leaving the preamble cf the Act aside 
its main body is silent on this point but 
the preamble is I think sufiSciently clear 
for purposes of ascertaining the inten¬ 
tion of the Legislature on this point. 

The preamble runs thus : 

“ Whereas it is expedient to alter the order on 
which certain heirs of a Hindu male dying in¬ 
testate are entitled to succeed to bis estate, it is 
hereby exacted as follows." 

If we only just read this clause we 
find a clear indication of the Legislature’s 
mind. The Legislature felt the expe- 
diency'of making provisions hereafter 
for the alterationqf the order of succes- 
si«-«n of certain heirs of male Hindus 
dying intestate and hence enacted this 
law. They have used the present parti¬ 
ciple “dying” and not the past participle 
“deceased.” The provision is for the 
heirs of a Hindu male who is to die 
hereafter and not of those who are al¬ 
ready dead. If the Legislature intended 
to give a retrospective effect to the Act 
in this sense of permitting the new heirs 
to succeed not only to the property of 
males that were to die after the Act but 
also of those who were already dead, one 
or two words like a deceased male 
Hindu “or” “having died intestate” or 
the like could have been easily added to 
make the sense clear. The Legislature 
did not do that and used the present 
tense “dying” at two places and I 
shall show presently that they did this 
deliberately. 

The other place in the Act where this 
word “dying” has been used is the clause 
that defines the title of the Act. It runs 
thus : 

" An Act to alter the order in which certain 
heirs of a Hindu male dying intestate are enti¬ 
tled to succeed to his estate." 

( To be continued ,) 
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AcjtNo. 1 of 1935 

' ' (96th February 1935). 

An Adt.io amend the Indian Natnraliza- 

^‘oh'^Ac^, 1996 for certain purposes. 

Whereas it is expedient to amend the 
Indian Naturalization Aot, 7 of 1926, for 
the purposes hereinafter appearing ; It 
is hereby enacted as follows: 

1. Short title and commencement. —(l) 
This Act may be called the Indian Na¬ 
turalization (Amendment) Act, 1935. 
■*"(2)lt shall come into force on such 
■date as the Governor-General in Council 
•nay, by notification in the Gazette of 
India, appoint. 

2. Amendment of Section 7, Act 7 of 
1926. In sub-S. (l) of S.'7, Naturalization 
A.ct, 7 of 1926 (hereinafter referred to 

the said Act) the words “the wife of 
«.hy such person” shall be omitted, and 
to the said sub-section the following 
■wojds shall be added namely: 

and the wife of any such person to 
whom a certificate of naturalization is 
granted after the commencement of the 
Indian Naturalization (Amendment) Act, 
1935, shall, if not already a British sub¬ 
ject, in like manner be so deemed and be 
«o entitled and so subject, if within one 


year, or such longer period as the Local 
Government may in spocinl circums¬ 
tances allow, from the date of the taking 
and subsoribing of such oath by her 
husband, she makes to the Local Govern¬ 
ment a declaration that she desires to be 
deemed to bo a British subject.” 

3. Amendment of section 9, Act 1 of 
1926. In sub-S. (2) of S. 9 of the said 
Act, 

(a) before the proviso the following 
proviso shall be inserted, namely: 

Provided that no such order shall be 
made in the case of a wife unless by 
reason of the acquisition by her husband 
of a new nationality she has also acquir¬ 
ed that nationality:”; and 

(b) in the existing proviso, after the 
word Provided” the word “further” 
shall be inserted. 

4. Amendment of section 10, Act 7 of 
1926. To sub-S. (2) of S. 10 of the said 
Act the following proviso shall be added, 
namely: — 

Provided that the wife of any such 
person shall not cease to be deemed to 
be a British subject under this sub¬ 
section, unless by reason of the acquisi. 
tion by her husband of a new nationality 
she has also acquired that nationality.- 
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Hindu Law of Inheritance (Amendment) Act No. 2 of 1929 


BY 

Thakuh Prasad Dubet, m.a., l.l.b., Basra Ballia, U. P. 

{Continued from p. 32) 




The Bill as originally introduced 
•“^ Legislative Assembly on 22nd Mar 

preamble as follow 
... la expedient to altef the order 

wniop Mrtam heirs of a deceased Hindu dvi 
ihtestate eto?^ f *' 

Here the-word used was “deoeasei 
•and this coulS^have conveyed the mea 
ing of Tetroapeotion. The Select Co; 
mitteeideliheratoly took the word “d 


ilgf fa jfelifl form in which 



afk in the Act and while doi 

j/6 

' */ .,y *. 


that the Select Committee observed that 
they did that and omitted other words 
as they did not want to give the Act any 
retrospectve effect. This omission of 
the word “deceased” is deliberate and if 
any doubt is liable to be entertained on 
the meaning of the word “dying” and 
the scope of the Act on this point, this 
circumstance must be suflBcient to clear 
it up. 

That the Legislature did not make the 
Aot apply to oases of estates of Hindus 
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■who had died prior to the passing of 
this Act, may be presumed to be based 
on considerations of high policy : (l) 

It is rather of common knowledge of any 
man who has the least experience of the 
litigant public that with regard to the 
estates of Hindus who had died prior to 
this Act and who had left no heirs 
except his one or two male collaterals 
under the Hindu Law as it stood before 
this Act, large stakes have been created 
on the hopes of such estate devolving 
on those collaterals on the death of the 
intervening female. A large number of 
contracts have taken place (which are 
perfectly valid) on the consideration of 
such anticipated and contigent succes¬ 
sions. I have knowledge of some cases 
myself where the prospective collaterals 
had paid up large sums of money to 
discumber the estate from its debts and 
in the improvement of the same and 
also of cases where such a man has 
borrowed money on the hope of the same 
and the creditors have advanced money 
on expected securites of such contingent 
successors. We are not to apportion 
blame or to censure such courses of con. 
duct as indiscreet. The facts are that 
society has acted in that fashion and the 
situations stand like that. ^ Would it 
have been wise for the Legislature to 
to have disturbed all these transactions, 
anticipations and hopes and thus would 
have allowed such injustice to occur to 
innocent men who were guilty of nothing 
undesirable? The legislature was in 
none of any indecent haste. It was by 
this piece of legislation attempting to 
give effect to society’s wishes of making 
provisions for future for the succession of 
the four heirs whom Hindu law as it 
stood had not made any provi^ons or 
given them lower positions in the sche¬ 
dule of succession. 

(2) Then the point is that if a man 
during his life did not make any provi- 
Sion by will or other transfer^ for these 
new heirs, if he had any, it is obvious 
that he thought it best for him^ that his 
estate would go to his other heirs (that 
survived hinO on the notions of the 
then existing Hindu law. Such man 
died with these hopes and wishes. Can 
we sav that the legislature which is the 
cu8l‘.-ian of the rights and interests of 
all i.is citizens, meant to prove false to 
such men after their death? 

If we treat the Act as retrospective in 


this sense we shall thereby be imputing 
the aforesaid unwisdom to the legis¬ 
lature on the above two grounds. 

We have nothing in the Act that can 
convey any idea, inspite of the words of 
the preamble referred to above to th& 
contrary, to support the inference that 
the legislature intended to give it such 
back effects. 

So far I have found it plain sailing. 
The misfortune however is that th& 
decisions of the various High Courts- 
where such a question has reached are- 
not uniform. As I have been able to 
gather there are two cases of our Allaha¬ 
bad High Court, two of Lahore, one of 
Madras and one of Patna that have so 
far in some form or the other made sorno 
decisions on cases dealing with this 
point. Had our Hon. High Court giveix. 
a definite and clear decision on this pre- 
cis 0 point I ^ould not ha»v6 thought ife- 
necessary to put forward my humble 
viewpoint* In both of the cases de- 
cided by our Hon. High Court, this point* 
was never raised by any side and no 
decision was made on this point as such. 
It was assumed on all hands as if tho 
Act applied to all cases of Hindus dying, 
after the Act or having died before the 
same. As the reports of these cases- 
show their Lordships deciding tbeso 
cases were never referred to this aspect 
of the scope of this Act and the reports- 
of these cases do not contain any indica¬ 
tions that it was considered by them. 

The first of those cases come up before 
a Bench of the Hon. Mears, C. J. and the 
Hon. Sen, J. and decided on 29th January 
1932 and is reported in 1933 All 152 (Ip 
and the second is also a Bench deoisioa 
(Hon. Iqbal Ahmad and Kisch, JJ.) de¬ 
cided on 14th January 1932 and reported 
in 1934 All 469 (2). In the last case it 
is not even clear when the male died: 
bub in the former case it is clear that 
he died prior to 1924. 

In the Lahore High Court the first case' 
came up for decision before a Bench oir 
I6bh March 1931 and is reported in. 
1932 Lahore 361 (3). This is just like- 
the Allahabad cases inasmuch as the 
point in question is not even inoidentj- 
ally touched or discusse d. In the next 

1. Bandban Singb v.Daulat Knat, 1933 All 163-— 

138 I G 389. ' 

2. Bam Tawakal v. Mt. Dulari, 1934 All 469. 

3. Shib Das v. Nand Lai, 1932 Lab 361=188 1 ^ 
291=13 Lab 178. 
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•.4sa8e that oame beiore a single Judge of 
that High Court it was dehnifcely de¬ 
cided that the Act does not apply where 
the male dies before it oame into force. 
Before the Madras and Patna High Courts 
■only one case on this point has so far 
reaohed and eaoh have taken opposite 
Tiews on this point. The Madras case is 
•Teported in 1934 Mad 138 (4) and is a 
•Bench decision while the Patna case is 
Teported in 1934 Pat 324 (6) and is a 
^single Judge decision. 

If we carefully read these two judg. 
tnents we can at once note where the 
'difference in the angles of these two 
•decisions lie. In the Madras case their 
Lordships have very exhaustively dealt 
with the scope of the Act and its nature 
-on the point in question, and relying on 
^he language of the Act have come to 
•the conclusion that, as the language of 
the Act stands, the Act does not and 
-cannot apply to the estate of a Hindu 
who has died prior to the passing of this 
-Act. In the Madras case, the first 
Allahabad case and the two Lahore 
cases were referred to and discussed. 

In the Patna case the aforesaid Mad¬ 
ras case was referred to but was not fol¬ 
lowed. In the Patna case his Lordship 
<Hon. Courtney-Terrell, C. J.) thought 
^hat this is not a question as to whether 


-or not the Act is to be said to be re¬ 
trospective in effect. His Lordship ob- 
eerved: 

• ‘*1® ffly j'^dgmeot the oriticat date for conai* 

is not the death of the last male holder 
ft>iit it is the death of the limited owner.” 

^ Thereafter his Lordship proceeds to 
-discuss the point as to when does the 
'succession to the estate of a deceased 
Hindu male open; on the death of the 
male Hindu or on that of his female 
lieir. His Lordship cites two Privy 
^ouncil cases and holds that the succes¬ 
sion opens on the death of the female 
and as the succession opens on the 
death of the female, the date of the 
'death of the male is immaterial. Thus 
hie Lordship’s observations have no con¬ 
troversy BO far as they relate to a pure 
'Question of Hindu law. But the whole 
question is that the new heirs do not 
get their hew rights under pure Hindu 
law but rather against the same and 
under the terms and the language of 

Manickkammal, 1984 

JSk ^ q «89=67 Mad 718. 

- 1984 Pat 
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Act 2 of 1929. The plain point is that 
their rights whatever they be must be 
referred to and based upon that Act and 
that Act alone. What does that Act 
say on this point of thoir right? This 
is the real and the only question to bo 
answered. Their Lordships of the Mad¬ 
ras High Court have approached the 
solution of the question from this stand¬ 
point and having taken into considera¬ 
tion the language of that Act, have held 
that that Act does not give to these new 
heirs, rights over the estate of persons 
who have died prior to the passing of 
the Act. The question as to when suc¬ 
cession to the estate of the male Hindu 

under Hindu law opens is too well settled 

and as pointed out by the Hon. Court¬ 
ney.Terrell, C. J., in the Patna case it 
opens on the death of the female. That 
much however cannot by itself solve the 
problem we have before us. The ques¬ 
tion that yet remains to be answered is 
“Do these new heirs get a right of succession to 
the estate of a male dying before the Act when 
the succession opens”? 

The answer is: 

Look to the Act which gives these heirs a new 
set of rights and see if that Act gives them that 

Eight.” 

His Lordship in the Patna case did 
not consider this aspect of the problem. 
The point that arises on the viewpoint of 
the Patna case is what is to happen if the 
Act laid down in still such clearer terms 
as to admit no disputes that those new 
heirs were to succeed only to the estate 
of the males that are to die after the 
Act. Will the mere fact that succes¬ 
sion opens out on the death of the 
females give these heirs a right to in¬ 
herit the estates of males dying before 
the Act inspite of the contrary provi¬ 
sions of that Act? I think not; hence in 
my humble opinion the date of death of 
a female is practically of no consequence 
for this point. The attention of bis Lord- 
ship in the Patna case was not drawn 
to this aspect of the problem and hence 
his Lordship did not consider it at all as 
will appear from the report of that case. 

It is admitted on all hands that the 
succession to the estate of a deceased 
Hindu opens on the death of the female 
intervener, and in future also the same 
would continue inspite of this Act. The 
point for determination is whether at 
that time, when the succession opens in 
cases of estates of Hindu males who ' 
-have died prior to this Act, the new 
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heirs of this Act will get that right or 
not, for they had none before this Act. 
This question is quite independent of 
the time when the succession opens and 
this question can therefore be only 
answered on the interpretation of the 
provisions of this Act and on nothing 
else. Here lies the difference in the 
angle of approach to the solution of this 
problem or to the unravelling of this 
tangle. 

Thus in one sense the Madras case ^is 
the only reported case so far decided in 
the country where this problem was 
specifically and definitely decided. 

Point II:—This point is also of con¬ 
siderable force. The preamble and the 
definition of the title of the Act both 

say that the Act is meant 

“to alter the order in which certain heirs of a 

Hindu male dying intestate are entitled to sue* 

C 60 d ••••»• 

These clauses do not say that the Act 

intends to grant rights to such of these 

heirs. It only says that it alters the 
order of succession. So that in places 


where these heirs are given amuchlowdr 
position, they come up to a higher position 
in the list of successors by virtue of this- 
Act. This viewpoint also has ample- 
support on the language of the Act. 

A large number of cases are pending 
in Subordinate Courts nearly in all th& 
Provinces where Mitakashra law obtains,, 
where these questions may be of vital, 
consequences. It would therefore be of 
immense benefit to the litigant public 
and a relief to the Judges of the Sub¬ 
ordinate Courts if the Allahabad High 
Court and also those others, where the 
point is unsettled, make an authoritative 
pronouncement by as large a Pench 
as possible, so that the disturbances- 
that may occur on account of deci¬ 
sions under this Act may be based on a. 

sure and certain footing. 

But this course is uncertain and ic- 
depends on the accident of a case coming 
up for decision. 

The legislature might also intervene 
and set the doubt at rest by suitable 
amendment of the Act. 


WIDOW’S RIGHTS 

{In a Joint Hindu Family under Mitdkshara), 

BY 

S. B. Kuekarni, m.a. liii.B., Satard. 


There is a movement going on for en¬ 
largement of widow’s rights in respect 
of her husband’s share, in joint family 
property, when her husband dies undivi¬ 
ded and especially when he dies without 
leaving sons. I propose to examine the 
question on the authority of Sanskrit 
texts and see how far the construction 
put upon them at present is justified.^ 
We must start with Mitakshara which 
is the unquestioned paramount author¬ 
ity all over India except Bengal. As it 
is a running commentary or Yajnyawal- 
kya Smriti, that Smriti has now attain¬ 
ed a great prominence which, I must 
say, it thoroughly deserves, 

. Before dealings with the texts of 
Yajnyawalkya and commentary of Vij- 
nyaneshwar and other authors thereon, 
it falls to be said that one does not find 
equivalents in Sanskrit literature, for 
such terms, as right of survivorship ’ 
* Coparceners’ and ‘joint tenancy.’ Per¬ 
haps they are imported into Hindu law 


by analogy from English law. 
that there is no succession in^ join,t 
family. But the Sanskrit term ^ ” 
or ‘heritage’ is wide enough and denotes 
every kind of succession whether in & 
joint family, or divided family or a re¬ 
united one, though the order may h& 
different according to the status of tho 
deceased owner. Similarly one finds nb 
basis for joint tenancy presumed among 
the male members of a joint family, at 
least in Smriti. No doubt equality of 
ownership between father and son in 
respect of ancestral property and th© 
right by birth has been laid down in th© 
Smriti and Mitakshara. But that^ is 
hardly any basis for presuming joint 
tenancy between them. One does, j 

know if the real sanction behind th© 
present law is custom or practice of 
people to that effect. 

There is a remark made'by the author j 
of Mitakshara after the discussion of 
the right of the widow to inherit under 
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the text of Yajriyawalkya, that the right 
to inherit pertains to the ^idow whose 
husband has died di'Vided and not re- 
united. The reason given 

WfllWWtfT, i, e„ be- 
cause the topic “ partition ” is already 
discussed and the topic “ reunion " will 
be discussed hereafter. The specifica¬ 
tion of the reason hardly leaves any 
ground for saying that the position of a 
widow is essentially different in a joint 
family than it is in a separated one as it 
otherwise would have. It becomes ne¬ 
cessary, therefore to examine the texts 
regarding ‘partition’ in a joint family. 

I have pointed out elsewhere how the 
widow finds a place in the order of suc¬ 
cession to a separated householder, as 
the surviving half of her husband. And 
I think the same doctrine also holds 
good even in the topic “Partition of 
■ Heritage ” in an undivided family. The 
expression or “ Partition of 

Heritage,” though it is the heading of a 
Prakarana, is not defined in Yajnya- 
.walkya Smriti, Mitakshara, therefore, 
was obliged to refer to another Smriti- 
kara for the definition. Narad defines 
it as follows : 

_ Translation. — (Where a division of 
father’s property is instituted by sons, 
‘it is a topic of litigation, called “ Parti¬ 
tion of Heritage ” by the wise.) 

On this the commentary in Mitakshara 

is 

STfJTra^lqSjjITVitT meaning that the 

term of father” is indicative of any rela¬ 
tion which^is a cause of ownership and 
the words by sons ” denote the nearest 
relatives. In other words the term 
father * stands for any person whose 
wealth is to be divided and ‘sons’ de¬ 
note the persons who are entitled to 
take it. 

Similarly in Vyawahara Mayukh also, 
a text of Smriti Sangraha and one of 
Nighantu are quoted. That of Nighantu 
is fq^cjcif 

The learned call the divisible wealth of 
father, as heritage.” Further remark 

The 

l^cird “^'father " is indicative of all rela- 
The oomentary in Dayabhag on 
wit^gbdWtdxt’ol NaradaMs : 


•' The expression 'paternal'and ‘by sous’ both 
indicate any relation, lor tho term ‘partition of 
heritage’ is used for a division of goods of any 
relation by any relatives : from Stoke’b Hindu 
Law.” 

To the same effect is the interpreta¬ 
tion in Smriti Chandrika. It is clear 
that the authors of all these treatises, 
though they differ considerably in other 
respects, agree in respect of the inter¬ 
pretation to be put upon the words “ of 
father ” and “ by sons ” in the above 
text. It is obvious, that the words 

' ” and “ ” are not to be 

understood in a literal sense but indi¬ 
cates division of goods of any relation by 
his nearest relatives. There is no doubt 
that the exposition of the words “ fa¬ 
ther ” and “ sons ” is applicable to the 
whole Prakarana in every 

Smriti, including Yajnyawalkya’s. In 
my opinion, therefore when certain 
rules have been laid down in Yajnya- 
walka Smriti relating to partition bet¬ 
ween father and sons, the same rules 
must apply mutatis mutandis to a par. 
tition between brothers or first cousins 
or the very persons mentioned in the 
texts or any other persons. In other 
words the case of a joint family or fa¬ 
ther and sons is simply an illustration 
of a joint family and all rules relating 
to partition between father and sons 
are really applicable to all cases of par¬ 
tition in a joint family. 

Now let us see what the relevant 
texts in Yajnyawalkya Smriti Vyavahar 
Adhyaya, are together with the com¬ 
mentary in Mitakshara (Principal Ghar- 
pure’s Edn., 1914. The references to 
Mitakshara are throughout to this Edi¬ 
tion). 

?q-: ll 

=rr fg-Eir 

q?;q: ffmRrqrT: ,i 

mm ^rr ii 

.iT?r fqffr 

qr^if qrrflqw ^ ?rT i 

ar^?^ 
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The rest of the portion is not material 
for our consideration. 

Translation .—If the father (himself) 
makes a partition, let him separate sons 
at his will, the eldest with the best 
or let all be equal sharers: Sloka 144. 

Partition at the will of the father is 
shown to be of two types, equal and un¬ 
equal. There (the author) speaks of a 
special feature when the partition is by 
equal shares. 

If he allots equal shares, the wives, 
to whom no stridhan has been given by 
their husband or father-in-law are to be 
rendered equal sharers. Sloka 115. 

C/0wi7Wcwtary.”~When a father, at his 
will, makes all sons equal sharers, then 
the wives are to be made holders of 
equal shares with the sons. Those wives 
to whom no stridhan has been given by 
husband or father-in-law. When how¬ 
ever stridhan is given, half share will be 
laid down as “when (stridhan) given 

half should be assigned.” 

I have given this translation because I 
find that in Mr. Colebrooke’s translation 
and following him in Principal Gharpure’s 
translation also of this Sloka 115, ever- 
where, the pronoun “his” has been in¬ 
serted before the term “wives”.Mr. Cole- 
brooke inserts that pronoun in the Com¬ 
mentary in Mitakshara also, though 
Principal Gharpure does not do so. I 
do not find any corresponding pronoun 
in Sanskrit either in the original Sans¬ 
krit sloka or the commentary in Mitak- 
ahara. , This has the effect of consider¬ 
ably restricting the meaning of the term 
for which as I propose to show, 

there is no warrant. 

Then I come to the second half of the 
sloka 123 (Vyavahara Adhyaya and ex¬ 
position in Mitakshara thereof.) 

The introduction to this half in 
Mitakshara, runs thus: 

J3ft^f5^r*T 'JTfcr- 

*rr 5 ; 

fq^^vq Fqg: mffrsfq 

i ?r srvf i 

Translation .—In the partition when 
(father was) alive, the right of equal 
shave of wives with their own sons is 
laid down by (sloke) “ if he makes equal 


shares” and so on. In order to show 
the equality of share with her own son, 
even in partition after father’s death, 
he says: 

“ Mother also shall take equal share ^ith 
those who divide after father’s death.” 

With those who divide after father, 
i. e., after passing away of father, mo¬ 
ther also shall take a share equal to her 
own son. if no stridhan is given. If 
given it is said she is to take half share. 

The question arises what exactly is 
the meaning of the termqf?q: or wives in 

sloka 115 or in the Commentary in Mi¬ 
takshara. Does it denote merely the 
wives of the father, as it is understood 
at present, or does it include; the wives 
of sons as well? Importance also must 
be attached why the pluralqr^qds used. 

It may be said that it is simply to de¬ 
note plurality (i. e., more than two, for 
in Sanskrit, the number can be in¬ 
dicated by the dual) of wives of father 
But that is answered by a cross ques¬ 
tion: Would not the use of the singular 
q?fft have as well served the purpose, as 

it has in sloka 135 qffft 5 ^^ ^ ^ 

Moreover the use of the word qc^f^ sin¬ 
gular makes no difference in metre. The 
commentary in Mitakshara on the word 
qfq) in sloka 135 is as follows: $1^ 

qeqV 1 qf»ft i ‘qcqqf- 

sTT^nr arar?^ 

which means “singular is to denote a 
whole class.” If there be many, of the 
same caste, or a different caste, they take 
the wealth by dividing according to their 
respective shares. It is remarkable this 
sentence does not appear at all in Mr. 
Colebrooke’s translation. And it appears 
to me that the rule—that the use of the 

singular of the wordq??!)' or its equivalent 

in sense such as is indicative 

of a class, i. e., more than one wife of a 
single person—governs not only that 
sloka 136, but prevails throughout the 
length and breadth of the Smriti, Iq 
V ihava Prakarana of Acha^a Kanda of 
the same Smriti—although Hindu law 
allows plurality of wives whenever 
something has to be said of a woman in 
the capacity of a wife singular gender 18 
always used and plural is used only 
when a generalization regarding the whole 
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class ot women in general is made, e. g.: 
see slokas 71, 78 and 79. In Vyavahar 
Kanda, singular in conformity with the 
rule is used in slokas 46, 49 besides 136. 
Inslokaa 49 and 142, plural is used 
where the wives of more than one per¬ 
son are intended to be conveyed. The 
conclusion we can usefully draw for our 
purpose is where a wife or wives of a 
single person is intended, singular is 
used, whereas when wife or wives of 
more than one person is intended, plural 
is used. 

It is obvious that the use of the word 
plural is intentional and not acci¬ 
dental. This Smrlti tried to exress more 
meaning in as few words as possible in 
comparison with other Smritisand every 
word is full of meaning. The intention 
in usiug the plural, is not to indicate 
plurality of wives of a single person, 
viz., the father as is now supposed, but 
to indicate wife or wives of more than 
one person. That is to say the term 
'Icwr: denotes the wive of both father and 
sons. 

Such an interpretation also puts more 
sense in the next line than the present 
one. The wives are those wives who 
have not received any stridhan either 
from their husbands or fathe-in-law. 
On the present interpretation it is diffi¬ 
cult to understand why the property 
which was given by the father-in-law of 
father’s wives as absolute property, 
should be taken into consideration at 
the time of this partition and why at 
all, their father-in-law should be refer¬ 
red to when he has no connexion with 
the present partition, which, according 
to Mitakshara, is that of father’s self- 
acquired property. On the contrary if 
the interpretation suggested now is ac¬ 
cepted, the meaning is quite clear. The 
maker of the partition is related in two 
capacities to the wives of the persons, 
parties to the partition who are he him¬ 


self and his sons. One is that of a hus¬ 
band and the other that of a father-in- 
law. The text lays down that if the 
husband or the father-in-law as the case 
may be, of the wives, in the other 
words, the maker of the partition him¬ 
self, has given no stridhan then wives 
are to be made equal sharers, If sbri- 
dhan is given according to thecommen- 
tary, they^ are entitled to half tho' 
share. This sounds some sense and 
quite just too. If the maker of the 
partition himself has paid stridhan. 
to his wives or his son’s wives, 
he should be certainly entitled to take 
it into consideration at the time of the- 
partition of his own property, consequ¬ 
ently if they have already received a- 
portion of such property it is quite just 
that their share should be reduced. This 
appears to me to be the true meaning of 
the sloka and there is nothing in the. 
commentary of Vijnyaneshwar which is 
opposed to such a meaning. 

It now remains to be seen whether 
that learned author of Mitakshara in the 
introduction to the second half of sloka 
123, has put upon sloka 114, a meaning 
which is inconsistent with the one sug, 
gested above. To understand it, we 
must look to the purpose of the intro¬ 
duction. Before that however, I must 
point out inaccuracies in the translation 
of Mr. Colebrooke respecting this pas¬ 
sage. He translates €*rrf5rc^ 

es “aquality of shares of 

his” wives with “his” sons “his” mean¬ 
ing father’s and 

as mother also takes a share 
equal to a son’. In my opinion, in both 
cases the pronoun has reference to 

the wives or mother and in 

each case, must be translated as “their 
own sons ’ and her own son or sons.” 
Principal Gharpure too translates 
the first phrase in the same way as 
Mr. Colebrooke. 

( To be Continued. ) 
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Law of Promissory Notei 
the Negotiable Instruments Ac 
applicable to notes, by T. B. Vzi 
TBgA Aiyab, B.A.B.I 1 ., Advocate, I 

(Third Edition), pp. 
Prioo^ Eb# Beoeived on 

- !- 


' .V 


February 1936. (The book can be had 
from Eastern Law House, 16 College 
Square, Calcutta. 

This book was first published in 1927. 
This is its third edition, which fact is 
sufficient to show that the book has 
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been quite popular with lawyers. 
This edition has been partly rewritten 
and brought up to date. We trust that 
this edition too will be as popular with 
students and busy practitioners alike as 
the previous editions have been. 


The Current Indian Statutes* 

Edited by Malik LaL Anand, B.A., 
iiL.B., Advocate, and Anand Mohan 
SURI, B.A.,LL.B., Pleader, Lahore High 
Court. Published by AnaND Mohan 
SURI at the Punjab Law Beporter Press, 
18, Rabbani Hoad, Lahore, Pages 310. 
Received on 16th February 1935. 

The editor acknowledges with thanks 
the receipt of this useful book. 


The Elements of Hindu Law, by 

N. Krishna Iyer, m.a.b.l., Editor, 
Indian Rulings, Lahore (and SiR V. 
Bhashyam Iyengar, Gold Medalist in 
Hindu Law), Published by S. L. Bagga, 
B.A., for Lahore Law Depot, Lahore, 
pages about 300. Received on 21st Fe¬ 
bruary 1935. 

Books intended for the use of students 
are usually cram hooks and generally it 
may be said that the less we have of 
them the better. The book under re¬ 
view however seems to be an exception. 
In it a genuine effort has been made to 
set out the principles of Hindu Law in 
a systematic way ; and the whole sub¬ 
ject is presented in its logical develop¬ 
ment on these basic principles. This 
is a task difficult in itself and the more 
so when the space at disposal is limited. 
The author therefore deserves to be 


congratulated on bis having accom- 
plished a doubly difficult task. It is' 
needless to add that the book has been 
brought quite up to date. The appen¬ 
dices at the end are useful. On the 
whole the book leaves little to be 
desired. 


Half Century Digest of Income- 
tax Cases (1886.1934), Edited by 
B. R. Jain, Income-tax Expert & Editor 
of “ Income-tax Reporter," Published 
by Income-tax Law Publishing House, 
Delhi, Pages over 300, Price Rs. 10, Re¬ 
ceived on 9th March 1935. 

Those of us who have specialized 
practice on the Income-tax Side will 
sincerly welcome the appearance of this 
useful and up to date volume. Within 
the space of some four hundred pages 
the author has put together almost 
everything that one needs to know about 
the law of Income-tax in India. The 
book contains a subject-index, a digest 
of case law arranged according to the 
order of sections in the three Acts of 
1886, 1918 and 1922 and three appen¬ 
dices coutaining the texts of the various 
Acts. In this connexion it will not 
perhaps be out of place to suggest that 
a bold heading should have been used to 
mark off the digest of oases relating to 
each of the various Acts, although it 
must be said that the lack of this does 
in no way detract from the usefulness of \ 
the volume. The book is well printed i 
and the general get-up is as it ought to j 
be. We heartily commend this volume to j 
the general practitioner and more espe¬ 
cially to those who have specialised 
practice on the Income-tax Side. 
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Act 2 of 1935. 

(11th April 1936). • 

-An Aot to amend the Indian Tariff Aot, 
1934, for certain purposes. 
'Whereas, it is expedient to amend 
'^he Inclia*^ Tariff Act 32 of 1934, for the 
"jparposes hereinafter appearing ; It is 
Aiereby enacted as follows : ’ 

1 . S)iort title and commencement. —(l) 


This Aot may be called the Indian 
Tariff (Amendment) Aefc, 1936, 

(2) It shall come into force on such 
date as the Governor-General in Coun¬ 
cil may, by notification in the Gazette 
of India, appoint. 

2. Amendment of the First Schedule 
Act 32 of 1934 —In the First Schedule 
to the Indian Tariff Act 32 of 1934 ; 


(1) (a) Item 10 (l) is repealed 

(b) after Item 10 the following Item shall be inserted, namely : 



Wheat 

Protec¬ 

1 


• 9 % 

4 ♦ 1 


tive. 

Re. 1-8 per cwt. 

1 

1 




March 

3l8t, 

1936.” 


'(2) after Item 10 (l) the following new Item shall be inserted, 


namely : 


' “*‘10(2) 

Broken 

Protec¬ 

Twelve annas 


e • • 

1 

» 4 ♦ 


Bice. 

tive. 

per ladian 
maund of 

1 



1 

1 


82/27 lbs avoir- , 
dupois weight. 1 

1 

. 




■and 

*^3) (a) Item 11 (l) is repealed ; 

(b)-after Item 11 the following Item shall be inserted, namely : 


March 

3Lst, 

193G.” 




11 ( 1 ) 


; Wheat 
Flour. 


Protec¬ 

tive. 


Be. 1-8 per cwt. 


March 

SLst, 

1933.” 


Act 3 of 1935 

{iSth April 1935) 

An Act further to amend the Indian 
\ Tea Gess Act, 1903, for a certain 

purpose. 

Whereas it is expedient further to 
-amend the Indian Tea Cess Act 9 of 
<^903, for the purpose hereinafter ap¬ 


pearing : It is hereby enacted as fol¬ 
lows : 

1. Short title. — This Act may be 
called the Indian Tea Cess (Amendment) 
Act, 1935. 

2. Amendment of S. 3, Act 9 of 1903.— 
In S. 3, Indian Tea Cess Act, 1903, for 
the words “eight annas” the words 
“twelve annas” shall be substituted. 
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WIDOW’S RIGHTS 

(In a Joint Hindu Family under Mitakshara) 

BY 

S. B. Kulkabni, m.a. ll.B., Satara, 


(Continued from p. 39) 


The object of the introduction is 
•imply to bring to the notice of the 
reader, that' ihe rule laid down in the 
^ ^^ollowiog line, 'is nothing, but a neces- 
' eproUayy froln what is laid down 

and is not 

J/6 & 7 


■ "I .Tja".'’ I 




really a new proposition. A woman 
during her husband’s life-time, as wife 
of father, was entitled to take a share 
equal to a son. The same equality has 
been awarded to her, even after her 

husband’s death. The reason for the 

* 
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text 16 that the woman ceased to have 
the capacity of a wife and had therefore 
no locus standi under sioka 114 and 
therefore her right had to be given to 
her, in the capacity of a mother, by 
means of a separate text. The main 
purpose of the introduction, then, is to 
point out the equality of the status of the 
woman, — the father’s wife—whether, 
during or after her husband’s life-time, 
with the sons. It does not intend in 
any way to control the interpretation to 
be put upon sioka 114. Even if it is 
supposed to do so, it does not necessarily 
mean that father’s wives alone are in¬ 
tended by the term in sioka 

114. It can at the most mean that 
father’s wives are included in the term 
and they are entitled to equal shares 
with the sons which nobody dis¬ 
putes. It cannot in any way mean 
that more persons are not included in the 
term Had that been Vijnyane- 

shwar’s intention, he would not have 
failed to insert the pronoun in 

the commentary.under that sioka That 
would have absolutely shut up the sug¬ 
gested interpretation. Its absence there¬ 
fore must be considered conclusive the 
other way. 

If it were to be supposed that the in¬ 
troduction is bo govern the meaning of 
sioka 114 it leads i a a way to an anomal- 
ous meaning, nob suggested by the plain 
meaning of the sioka or the commentary 
thereunder. If my translation is cor¬ 
rect—and I feel no doubt about it—the 

words must be 

translated as “the shares of the wives 
are declared to be equal with those of 
their own sous”. If so a wife who bears 
no son will get no share. This is hardly 
contemplated by the text which allows 
a share even when the sons are those of 
a co-wife. But as I have said this in¬ 
troduction, can in no manner govern the 
exposition of that sioka. 

At this stage my attention was drawn 
to the commentary of Shree Vishwarupa- 
charya on this Smriti (edited by Maha- 
mahopadhyaya T. Ganapati Shastri,, 
Edn. 1922, and the reference regarding 
this commentary is throughout to this 
edition). The name of shree Vishwarupa- 
charya or Mandan Misra is a very cele¬ 
brated one in Sanskrit literature. The 
great commentator, in a most unambigu¬ 
ous manner, interprets the words 


in that sioka in the way suggested. 
And I am right glad to find that I can 

point to very high authority on 

Dharama Shastra in support of the in¬ 
terpretation. It is necessary to quota 
the slokas and the commentary in fult 
for proper understanding, STHfThlH^* 

ss'lf*? r^vriif^fT Prm 

’TTrr^r 

5 ^; 

sr^rer ^ i 

ftcTr 

I 

rT^gfer I 

irf^Tarfr ?iitr qrmf: 7e?ir: 

?rRtf^qJT:|T 5 ^ 

?r*rRr?rRrq«T snflcf^Tff'Rrr: gWi^qeriT: 

^rrrrrgt; 7f TefflRfir 

^ i qsr 

JTiRf ?r 3 ^, cit; 
rs-«^??rq-^> 3riT: 

?iTr^ Ir I ^TRiRTfliTR r- 

3ifR rRRqeRTRm ?iiTr5Tfirqi|;r- 

rRRlRr?rf3J|R \\xx% 

RmTSC£f5f ?TtT H 

arfReiRIR^^VRRr RTRIsfq fR^TTR g^r^TRRTr 

cRRIR; I HTR5r5l5RiR fq^fTRRrrq^RRT 

Translation of the whole passage is- 
nob given for want of space and the 
purport may be gathered during the 
course of the discussion. 

The explanation of the sioka 

etc of this commentary is a bit dif¬ 
ferent from that of Mitakshara, thou^h- 
both agree that this sioka relates to 
self.acquired property of the father. 
According to Mitakshara there are only 
two courses open to father: one, either 
to give the share with deductions to* 
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each as laid down by Manu or to allot 
^giial shavos to all. But according to 
this oommentary father may give any 
share to any bod, not necesearily the 
best for the eldest, and so on. Similarly 
this oommentary does not contemplate 
any reservation of any share for father 
himself, for it says that father may 
make over his wealth, when he wishes 
to take to another order from a desire 
to enable his meritorious sons to per. 
form their religious duties successfully. 
That appears to be the reason why his 
own wives are brought on a level with 
the wives of the sons and grandsons 
who are dead. The commentary on sloka 
and 80 on is very im- 
portanlj. Two interpretations are sug¬ 
gested. The First is very relevant for our 
present purpose. It lays down that in 
case equal shares are allotted, the wives 
of the sons and grandsons who are dead 
and his own wives who have received no 
atridhan at the hands of their husband 
or their father.in-law or himself, are to 
be given theshaies of their deceased hus¬ 
bands The second interpretation is that 
such wives, i. e. those to whom no stri- 
dban is given, should be made takers of 
equal portions of stridhan. The com¬ 
mentator quotes a text to show that the 
amount of women’s stridhan is ^000 
coins and says if the property is of 
great value then, this much only is to 
be given and when the property is of 
small value then she is to take au equal 
share, meaning the share of her husl^and. 
This second interpretation is liable to 
the fault of or variableness 

of precept and as we shall see hereafter 
will not commend itself to the author of 
Mibakshara. Then the commentator 
considers an opinion that equal shares 
are allowed on account of the pro- 
bablity of Niyoga and negatives it. 

To my mind, it clearly follows from 
int erpretation put upon the sloka 
etc., that widows, even in a 
joint family were entitled to take the 
shares of their deceased husbands. Here, 
the father-in-law himself in hia own life- 
time, 18 asked to allot, when the shares 
are equal, the shares of his deceased 
sons and grandsons to their respective 
^fridowB. It is quite cerbain tiierefore 
that. Qifber father’s death, when the 
are necessarily equal, all the 
the deceased persons, whe- 
ley are father or sons, who would 



have been entitled to a share had they 
been living, were entitled to take the 
shares of their deceased husbands. 

It is also important to notice, in either 
interpretation, the meaning attached to 
the term is not varying. In both 
cases it is held to include the wives of 
sons and grandsons as well as father. 
In my opinion this commentary throws 
a flood of light on the meaning of the 
term as used in Mitakshara. It is 
clear that this commentary w’as before 
the author of Mitakshara, inasmuch as 
he refers to the commentary of shree 
Vishwarupacharya in the very second 
sloka of his prologue, thus : 

II 

It is obvious from the wording of this 
sloka that Mitakshara is a commentary 
not merely on the texts of Yajnya- 
walkya, but on the Bharmashastra of 
Yajcyavalkya as explained by the com¬ 
mentary of Vishwarupa. That means that 
Mitakshara explains only when the com¬ 
mentary of Vishwarupa is either obscure 
or when the commentary puts an un¬ 
natural interpretation upon the texts. 
It may be observed that Vijnyanesh war, 
the author or Mitakshara, has often set 
at naught the nairow interpretation of 
Shree Vishwarupacharya. Two instances 
may be cited. This commentator con-- 
siderably narrows down the nieaning of 
the clear terms, as and in 

Yajuyawalkya’s text & so on 

(slokas 135 in Mitakshara) by confining 
the right to the widow only when she is 
pregnant and to daughters only when 
they are appointed. Vijnyanesh war has 
rejected these interpretations either by 
noticing the texts on which they are 
based and explaining them or by nega¬ 
tiving it saying that this is not so. He 
has given these terms their natural 
meaning. Bub in no case, as it appears 
to me, the author of Mitakshara has put 
a more restricted and narrower inter¬ 
pretation than shree Vishwarupacharya. 
There is no reason to suppose that 
Vijnyaneshwar intended to pub a differ¬ 
ent and narrower interpretation upon the 
term in sloka 115 than shree Vish¬ 
warupacharya. Had that been his inten¬ 
tion he would not have failed to express 
himself clearly to that efifect, as in other 
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cases. That ho has not done so means 
he agreed with the interpretation. In 
fact it seems the author of Mitakshara 
did not explain the term clearly because 
it was already done by his great pre¬ 
decessor. 

Tiie of Jaimini can also be 

quoted as an authority for the view that 
wife is a co-owner with her husband in 
respect of all his property. The sum 
total of this Adhikaran is, when hus¬ 
band’s ownership is mentioned wife’s is 
included in it. That is to say by virtue 
of marriage, she is constituted a co¬ 
owner of all his property. This is irres¬ 
pective of the fact whether the husband 
is joint or separate. If sons share' 
father’s wealth with his widow, they do 
so by virtue of special texts. Unless 
therefore the rights of any other persons 
are brought under special texts. Nobody 
is entitled to deprive the widow of her 
ownership in husband’s property, which 
vests in her by marriage, whether the 
husband is joint or separate. 

I must here examine the view of 
Smriti-Chandrika which, though, iS^e- 
cognises the ownership of the wife in 
her husband's property, by virtue of 
Patnyadhikarana is not prepared to allot 
■a share either to a wife or mother. In 
case of a wife this-treatise quotes sloka 
115 of Yajnyawalkya. Before it quotes 
this text, other texts which allow two 
shares to a father are quoted. And con. 
struction of the sloka 116 is that the 
father himself should take two shares 
apparently one for himself and one for 
his wives. This construction also in the 
author’s opinion sets at rest any fear of 
canflict with the text 

In other words, the author negatives 
the right of the wives to get a separate 
share allotted to them in the partition 
during father’s life-time by the text of 
Yajnyawalkya, for fear that it may con¬ 
flict with the text ^ 

The manner in which the treatise 
arrives to the conclusion that a mother 
is not entitled to a share is this. A text 

of Bhandhayana PjKWi 

is quoted and construed. 

Tbs construction is that women are nob 
entitled to or ‘heritage’ which is de¬ 
fined as ‘divisible property obtained 
through another.’ Then the second half 
of sloka 123 of Yajnyavalkya and the 
following sloka of Yyasa is quoted. 
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err; sr^nrerr: ii 

and an attempt is made to reconcile 
these texts with the above quoted shruti 
text. This is done by making a distinc¬ 
tion between and The conclu¬ 

sion arrived at, is that the mother and 
others are entitled to take as much 
wealth as is necessary for them ( 

) on account of their ownership 
in the property established by Patnya- 
dbikarana but are not entitled to take 
an equal share, since that would be 
conferring TR" or heritage and thus the 
construction would involve a conflict 
with a shruti text. The author also 
finds fault with the definition of in 
Mitakshara, because in the author’s 
opinion it confers 5R or heritage upon 
the wife and others. 

Further by noticing other texts the 
author, makes even the right to take the 
wealth sufficient for their purposes, con¬ 
ditional one. If they have enough pro¬ 
perty of their own for their subsistence 
and other religious purposes, then they 
are to take nothing. If they have some 
property of their own but not sufficient 
for their subsistence then they are to 
take only that much, which, together 
with their own property, will be enough 
for their needs, and they will be entitled 
to the whole amount necessary for their 
expenses, only when they have no pro¬ 
perty of their own. This is the con¬ 
clusion arrived by the author of Smrita- 
Ghandrika. 

All that can be said on this construc¬ 
tion is that it is simply a travesty of 
the clear and plain enunciations of 
Yajnyawalkya Smriti. This is done 
simply with a view to avoid a supposed 
conflict with the text of shruti. It 
simply ignores the words ^ in the text 
of Yajnyavalkya. • 

However that may be, it suffices for 
for our purpose if the opinions of the 
author of Smriti Chandrika are in direct 
antagonism with those expressed in 
Mitakshara. It would appear that the 
learned Vijnyaneshwara had contempla¬ 
ted such a construction and has noticed ifc 
and rejected it. I cannot do better than 
to quote the whole passage, whiohjs Jn 
the commentary on sloka 135 
and so on in Vyavahara Adhyaya J 



Articles Journal 45 


*iTmsciT5f a’srr 

?iW5?r^*r 

5T ?ra i ^ •^^^: ^T^T^: 

»i5f cf^ffcT I 

Biraqrs^w ^ i 

«ifT ^To^Tpr 3 Tc^ 

5T^>?t?f n^j^T^ftPr I sr^r^rrcf i 

qnir^: ^^rrfitrqir’ **iraTsciiqr 

^ sf^^fTJTrftqwqsT^ ^rq^JT- 

srrcrqT^**^f?i i 

and the author quotes the ‘^^‘:5F1^?T 
maxim of Mimamsa, to show that a 
construction, -which involves a variable¬ 
ness of meanings in respect of the same 
precept is not justified. The remark 
of the author that such a construction 
as that in Smriti Chandrika renders 
nugatory the words ‘ ’ and ‘ ’ 

in the texts of Yajnyavalkya is also very 
pertinent. And the author in a most 
unqualified manner rejects the opinion 
that a widow, of one, wh'ohas died with¬ 
out leaving sons, is entitled to get no¬ 
thing more than a maintenance, by say¬ 
ing that such a opinion is simply a mis¬ 
take. 

Similarly the construction of the text 
^TTqnt^nf^^rnt inMitakshara.is alto¬ 

gether a different one. Vijnyaneshwar has 
occasion to notice this text in the com¬ 
mentary on sloka 52 of Sind Adhyaya, 
which lays down the law regarding surety¬ 
ship‘between persons who are joint. His 
construction of this text is that indivi¬ 
sibility between husband and wife has 
been laid down in respect of religious 
duties and their fruits and not in res¬ 
pect of property: vide q.^- 

Therefore he lays down emphati¬ 
cally that there can be a division of 
property between husband and wife, 
though only at the instance of the 
husband: , vide »nqfqT 

‘It 18 obvious therefore that such a 
ooiistruotion of this text, is hardly con- 
sfSthnt with the dtinclusion, arrived at 
'>1^^ the iliit'hoi of Smriti'.Chandrika in 


respect of the shares to be allotted to 
the wife and mother and others. In my 
opinion there is a clear conllicb between 
Mitakshara and Smriti Chancliika on 
these points. It is settled law that 
Mitakshara isthe supreme authority even 
so far as the Madras Presidency is con¬ 
cerned. The views in Mitakshara. 
therefore ought to prevail. Hon. Sir Din- 

shaw Mulla in his book remarks: 

“ In Southern India the practice of alloting 
shares upon partition to females, has long since 
become obsolete." 

"With due respect for the learned au¬ 
thor, the authorities he quotes with the 
exception of Smrifci-Chandrika, which I 
have already examined do not seem to 
lay down anything of the kind. The 
observations in Strange’s Hindu Law 
are that division of property with refer¬ 
ence to wives is not recognized, and in 
28 Mad. at p. 8 are simply to the effect 
that the right is not enforced in prac¬ 
tice. There is nothing to show that 
the right is not enforcable in law. 
Courts. Of course I do not claim to 
know what is the actual practice exist¬ 
ing in Southern India, i. e., on the Mad¬ 
ras side. 

It is important to notice that the 
Shruti text which makes women incapa¬ 
ble of obtaining a “heritage” does not 
appear in Mitakshara. One does not 
know if the omission is deliberate. And 
the definition of SIPT or * heritage” in 
Mitakshara is such, as to make the wife 
capable of taking the “heritage.” This 
has been pointed out in Smriti-Chand- 

rika. The definition is 

that property which 

becomes one’s own by one’s very rela¬ 
tion to the owner is “heritage.” 

It has been pointed out by the author 
in the commentary on sloka 62 of 2nd 
Adhayaya, that there is ownership of the 
wife.in respect of her husband’s pro¬ 
perty: vide 

gsq ?Ei]riic%srq 

Similarly 

#r*Tffr%sq5iT 

We also know that by virtue of Pat- 
nyadhikarana of Jaimini, the wife be¬ 
comes a co-owner with her husband in 
respect of all his property. It is clear 
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therefore the existence of her husband, 
is no bar to the wife’s ownership arising 
in respect of her husband’s properly. 
Similarly the existence of the sons or 
grandsons, is also no bar, to her owner¬ 
ship arising, in as much as she is entit¬ 
led to take a share or half the share 
■with them, according as she has not re¬ 
ceived or received stridhan. It is clear 
therefore that the rights of the widow- 
wife falls under that type of heritage, 
under Mitakshara which is known as 

or “unobstructed heritage.” 
It appears to me, that the views of Vij- 
nyancsbwara seem to be of very advan¬ 
ced type, in respect of the rights of pro¬ 
perty of women. He has stood and 
fought for the right of the widow to in¬ 
herit. He has given the word 
widest possible extension. He has con¬ 
ferred upon the unmarried daughter, 
status of a cosharer with her brothers, 
after the father's death, though the 
share maj' be only one-fourth of what she 
would have had, had she been a son of the 
same class. It does not therefore seem 
possible that Yijnyaneshwar will put a 
narrower and more restricted construc¬ 
tion upon the text of Yajnyavalkya, than 
that of his illustratious predecessor, es¬ 
pecially when such an interpretation is 
both logical and justifiable. It seems to 
me that his remark: ‘cl^TT 
^ qcJfr ^ 

though it appears in the discussion of 
succession of a widow of a separated 
house-bolder, equally applies to a widow 
in a joint family. There is really no 
justification, why in his commentary on 
sloka 116, a very restricted meaning 
should be put upon the term as is 
done at present. To me Vijnyanesh- 
wari’s interpretation does not differ 
from the first interpretation of Shree 
Vishwarupacharya. 

Even accepting the position that the 
term means father’s wives, we can 
arrive at the conclusion that a person’s 
widow is entitled to take a share, in the 
joint family property, equal to her hus¬ 
band’s after his death. As I have al¬ 
ready ^pointed out, tho word fq’flT or 
i. e., father and sons' in Yajnyaval- 
kya’s text are not to be understood lite¬ 
rally, but the words “father” and “sons” 
denote respectively, the person whose 
wealth is to be divided and the persons 
who are entitled to take it. Bearing 


this in mind we find that mother, which 
word means father’s wife, is entitled to 
take a share in the common property 
equal to that which her husband would 
have taken had he been living. It is to 
be noted, that whenever the right to an 
equal share of a w’ife is or will be men¬ 
tioned, it is assumed and it will hence¬ 
forth be assumed that she has received 
no stridhan. Though the word used is 
‘mother” it is obvious it is equivalent 
to “wife of the father:” vide commen¬ 
tary of Shree Vishwarupacharya. Even 
under the interpretation accepted at 
present by Courts of law, she need not 
be bearer of the sons coming to a parti¬ 
tion, in order to be entitled to a share. 
In other words to use present legal 
phraselogy; when partition takes place 
after the death of a coparcener, his wife 
is given a share, equal to his own in the 
ancestral property. It is immaterial 
whether the other common owners are 
sons, brothers or any others. This is 
the correct meaning of the Yajnyaval¬ 
kya Smriti and interpretation of Mitak- 
shara thereon. At present a widow of 
deceased coparcener is entitled to a 
share only when her husband has left 
sons behind him and not otherwise. It 
appears to roe an anomaly why her right 
to take a share should depend upon the 
question whether her husband should 
leave sons behind him. Take for 
example a case of two brothers. One of 
them dies leaving a widow and two sons 
and a brother, the sur-iving brother 
takes one half of the joint family pro¬ 
perly and the other half will be equally 
divided between the widow and the two 
sons. But if that brother leaves no son 
or even if he leaves only one son# the 
same woman is not entitled to a share 
but only to a maintenance. Take another 
case between a father and a wife and a 
son. Here father’s wife will be entitled 
to a share in the joint family property, 
if the partition takes place during fa¬ 
ther’s lifetime but none whatever (ex- 
ceiJting of course maintenance) after 
father s death In both cases she need 
not be mother of the son or sons left by 
her husband in order to be entitled to a 
share. It is obvious, therefore, it is her 
position as a wife of a decesased co-par¬ 
cener that entitles her to a share. If 
that is the reason of her capacity, it, 
equally bolds good, whether her.husband 
dies leaving one or more sons or none at 
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all or dies leaving any other relations. 
Either a wife has oo-ownership together 
with her husband in respect of all his 
property or she has not. We have seen 
it is recognised in many texts specifically 
and it is not negatived expressly any¬ 
where. So long as therefore her status 
as a, wife continues, her right as a co- 
•owner must continue. Further if her 
oo-ownership and consequent right to a 
-share, is recognised, when her husband 
dies undivided with his sons, it sounds 
illogical why right of taking her hus¬ 
band's share should be negatived when 
her husband dies undivided with other 
relations, like brothers and first cou^^ins, 

• who are more distant than sons. There 
is indeed no authority in the texts for 
such a state of things. On the contrary, 
;a8 we have saen, her right of ownership 
is of the type which is not obstructed 
even by the existence of her husband or 
his sons. We are forced therefore, to 
aay that a wife-widow is really entitled 
to take her husband’s share in the joint 
family property to the exclusion of any 
- other heirs, when her husband leaves no 
■aon or sons, and together with the son 
or sons, when they exist. 

It does not seem possible to say how 
and when the present practice of deny¬ 
ing the widow her right as a co-owner 
with her husband and relegating her 
merely to a position of one entitled to 
maintenance, in respect of joint family 
property arose. But, as I have tried to 
show, such a practice is opposed to an 
•express text of Yajnyawalkya Smriti as 
explained by the commentaries of Shree 
Vishwarupacharya and Shree Vijnya- 
neshwar. It is therefore necessary to 
see whether a Smriti text or practice of 
people ought to prevail, when there is a 
'dear conflict between them according to 
the rules of interpretation of Hindu law. 
The Privy Council has laid down 

, “Under the Hindu System of law clear proof 

• of a usage will outweigh a written text of law.” 

Unfortunately, the dictum is entirely 

• opposed to the rule of interpretation in 
Mimamsa of Jaimini. In the' strict 

-scientific view, usage or practice of 
people derives authority as a source of 
law on the fiction that it is in conson¬ 
ance with a Smriti text, which is now 
-supposed to be. unknown or lost. A 
vQmriti text, in its turn, derives autho. 
^ since it is supposed to be based 

«UI>on,.d.mnti Sbriiti text which is un¬ 


known or lost, The autliority of u-ago, 
therefore is based upon two prosnrnp- 
tions as against a singlo pros^uiu' tion iu 
case of a Smriti text. Tho rosuU is that 
in case of a conflict bnlween tho two, 
Smriti text prevails. This in thn out- 
coino of Holakft AHhikarana 
It is clear tliereforo tlmt tlio Smriti 
text of Yjijnyawalkya with commen¬ 
taries of Shree Vishwnrupa and of 
Vijnyaneshwar thereon ought to prevail, 
whatever may be the custom or pract.ico 
of people in this respect. Whether tho 
suggested interpretation is correct or 
otherwise it is extremely unlikely that 
such an avgumeub will ever find favour 
with law Courts in India or the Privy 
Council. It is therefore necessary to 
resort to legislation for the removal of 
anomalies shown by mo and to give 
effect to the interpretation which is in 
consonance with the spirit and letter of 
Hindu law texts. I therefore propose 
the following text of the bill: 

Prcuwfde —Whereas it is expedient to amend 
the Hindu law relating to the rights of a Hindu 
widow, ill vospeeb of the share in the joint 
family property, belonginfi to her decousod bus- 
band, who has died undivided with bis co-par¬ 
ceners; It is he>ebv enacted as follows: 

1, Short title: —This Act may be known as the 
Hindu Widows Property Act of 193. 

2. Kxtent: —It shall extend to the whole of 
British India where ^litakshara of Vijnyanesh- 
war is the supreme authority. 

a. Definition: —In this Act: (a) The expres¬ 
sion 'sou' shall include an adopted sou, a grand¬ 
son and a great-grandson; (bj the expiessiou 
‘Hindu widow' shall include, 

(i) A widow of the marriage validated under 
the Hindu Widows Re-marriage Validating Act 
l2ofl85G. But shall not include: (ii) a widow 
who by rea.soo of unebastity or any other cause 
would be debarred under Hindu law. from in¬ 
heriting to her husband's estate; (iii) a widow 
whose husband was, at the time of his death, 
under the law io force, disqualified from obtain¬ 
ing a share in the joint family property; (c) the 
expression ‘property belonging to hor husband’ 
shall include, self-acquired, joint family as well 
as joint property of her husband; (d) the ex¬ 
pression'pai titibu'shall denote the division of 
property by metes and bounds. 

4. Sights of a Hindu widoiv lohose husband 
dies vithout leaving a son or sons, in the joint 
family property: —A Hindu widow, whose hus¬ 
band dies undivided with his co parceners with¬ 
out leaving a son or sons, shall be deemed to be 
a co-parcener in place of her deceased hu.-band 
and shall be entitled to exercise all the rights of 
her deceased husband, viz. of partition, pos.se3- 
siOD and enjoyment in respect of the share of her 
deceased husband in the joint family property. 

5. i ights of a Hindu Widow in respect of her 
husband's property, when he dies leaving a son 
or sons: —A Hindu widow, whose husband dies 
undivided with his son or sons, shall entitled 
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to claim by partition from such son or sons, a 
share not escccding that of a son, in respect of 
all property belonging to her deceased husband. 

Provided that, where, such a Hindu widow 
has leceived Stridban from her husband or 
father-in law, she shall be entitled to a share, 
nor exceeding one half of that of a son. 

C. Poicers cf a Hindu widow in respect of 
property obtained under this Act: —The powers 
of enjoyment, transfer and disposition of a 
Hindu widow, in respect of property obtained 
under the provisions of this Act, shall be the 
same as those of a Hindu widow, under the 
Hindu law in force, in respect of property in¬ 
herited by her from her husband. 

7. Saving clause: —Nothing in this Act, shall 
be'deemed to make a Hindu widow, a fresh 
stock of descent, in respect of property obtained 
by her under the provisions of this Act. 

8. iSfinrij clause: —Nothing in this Act shall 
affect the devolution of joint family property by 
right of survivorship, in case the widow does not 
exercise her right of partition during her life¬ 
time. 

The object of the proposed legislation 
is to place her in the position of an 
equal co-owner but for the restrictions 
in respect of powers of alienation and 
disposition. I think it advisable to 
retain these restrictions, though there 
is not a word in Mitakshara to support 
them. The reasons are two-fold: firstly, 
though the restrictions have been en¬ 
grafted by judicial decisions, they have 
been so thoroughly assimilated by 
society that any upsetting of them is 
likely to cause hardship. But, perhaps, 
the weightiest reason is to be found in 
the feeling, so predominant among all 
classes of Hindus that one’s immovable 
property should as far as possible 
remain in the family of one’s • birth. 
And as I bad occasion to point out 
elsewhere, this feeling can be traced to 
texts. People do smell danger that if 
these restrictions are removed and 
widows are granted absolute powers in 
respect of the property of her husband 
or her share in the same is likely to go 
out of her husband’s family, although to 
my knowledge instances where the 
widows have not let them go out of 
family, are not uncommon. 

It is necessary to say a word in ex¬ 
planation of the proposed S. 5. The 
present rule is that father’s wife is 
entitled to a share after father’s death 
only when sons come to a partition. 
She cannot enforce a partition herself. 

Although such an interpretation of the 
texts is not positively incorrect, it must 


be said that it entirely ignores the- 
spirit underlying the rule, viz. the co- 
ownership with the husband and equa¬ 
lity with the sons. "When that is admit-- 
ted, the rule in S. 5 naturally follows. 
The legislation will, moreover, act as- 
a check in cases of illtreatment or negli¬ 
gence of widows, who have no sons, afe- 
the hands of other co-parceners. The^ 
cause in many cases is inability to pay 
separate maintenance, combined with. 
incompatibility of temperaments of 
female members of the family. Eefusali 
to pay maintenance with ability to pay 
or ill-treatment through sheer wicked¬ 
ness is rare. It is in the latter cases- 
tbat the right of partition will act as an 
effective check. Such a right is of little-' 
advantage or help when there is very- 
little to be divided. 

I think there is no reason to fear tbaf 
such legislation is likely to disintegrate- 
the joint family. In my opinion it' 
will have an exactly contrary effect.. 
At present, even an issueless Hindu may 
desire a separation from his co.parcener&- 
in apprehension of the possible negli> 
gence of his wife. But if ownership of 
property is assured to his wife for her 
life-time even when he is undivided be' 
may not care to separate. Secondly, even. 
the widows may, in many cases, not- 
avail themselves of the right of parti¬ 
tion and will be content with a rather - 
liberal allowance for maintenance in. 
order to avoid the worries of manage¬ 
ment and litigation. And the coparce¬ 
ners will be willing to grant that in 
order to keep intact their right of sur- • 
vivorship and consequent accretion to* 
their property. I am fortified in this. 
surmise by experience in Aundh, a. 
small State in the Bombay Presidency. 
There a law on the above lines was^ 
passed as long ago as the year 1921 and. 

I am told up till now not a single suit 
for partition has been instituted odl 
behalf of a widow in a joint family. In 
most cases she is satisfied with a sub¬ 
stantial maintenance. 

A Bill embodying the main principle* 
in the proposed legislation, with some* 
modifications in details as to how the- 
restrictions on the widow’s powers of 
alienation should be enforced has beenjj 
notified by Pao Bahadur Kale of Satara- 
for the next Session of the Bombay 
Council and he has also moved 
Government of India for the necessarj? ' 
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aanotion. It is to be earnestly hoped 
that the bill mth the qualifioation, sug. 
gested will ripen into law so far as this 
Presidency is concerned. Moreover, 
legislation on the lines above indicated 
is also a necessity all over British India, 
whereover Mitakshara olVijnyaneshwara 
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is the paramount authority. I earnestly 
appeal to the newly elected members of 
the Legislative Assombly and also the 
Government of India, to direct their 
attention to this question and bo get tho 
necessary enactment carried out in the 
Assembly. 


A BRIEF SURVEY OF THE LAW OF CONSTRUCTIVE CONTRACTS 

BY 

Mr. E. Venkatesam, B.A., m.L., Vakils Vizagapatain 


It is a matter of common knowledge 
that where necessaries are supplied to 
an infant or a lunatic (non compos- 
mentis), or where money has been paid 
to save one’s property from being 
wrongfully taken in execution of a 
decree against another, or where there 
has been a failure of consideration in a 
contract, or where for a common benefit 
to be enjoyed by several cosharers one 
oosbarer alone is obliged to incur the 
whole expenditure, or where money 
is obtained by fraud or mistake, 
an action lies at the instance of the 
plftintifif to compensate himself to the 
extent to which such other person or 
persons had the advantage or benefit 
at hie expense. Without cavilling much 
at the denomination, we shall assume 
* that the obligation under which the 
defendant in the above cases is placed 
is called a constructive contract or a 
quasi-contract. The object of our pro- 
sent inquiry is to ascertain (i) on wbat 
particular principle, the Courts recognise 
and enforce the quasi-contract, and bow 
far it resembles a contract pure and 
simple, (ii) the origin of the conception 
of quasi-contract, (iii) the classification 
of the various kinds of quasi-contracts, 
(iv) whether there are any other obliga¬ 
tions in English law akin to the qu&si- 
oontracts, (v) whether in Indian 1 ^w the 
quasi-contraot is recognised and enforced 
and how far it resembles the English 
law. 

The first sub-beading in our inquiry 
therefore is : 

1. What is the principle underlying 

QUASI-OONTRAOT—AND HOW PAR DOES 
IT EBSEHBLB THE CONTRACTUAL 
OBLIGATION : 

The principle Upon which the quasi 
ooUtraot is based, is one which belongs 
^ ; ^^the highest category of legal thought, 
tl^ Ybsnlt of an anxious and earnest 


attempt on the part of the common law 
Courts of England, labouring under the 
artificial rules of forms and procedure 
which could be got rid of only as late as 
I87d by means of the Judicature Act, to 
do justice in all those cases, where one 
party benefitted himself by receiving 
goods or money of another, and which 
according to principles of natural justice 
should be returned or its money equiva¬ 
lent repaid. This obligation on the 
part of that person who had the benefit 
or advantage cannot be called contrac¬ 
tual, because the fundamental notion, 
underlying a contract is that there must 
be a promise, be it express or implied, 
by the promisee to be bound by that 
obligation. In the case of a quasi.con¬ 
tract, the promise or the assumptual 
undertaking is absent, and the other 
elements of a contract are invariably 
present; namely (i) two contracting par¬ 
ties (ii) I he passing of quid pro quo (i e. 
the consideration), (iii) the obligation 
arising between the parties being per¬ 
fectly legal. This element of ‘under¬ 
taking’ or ‘promiae’ was therefore im¬ 
plied by the Common law Courts and a 
particular remedy called the action of 
Indebitatus assumpsit was applied to 
all such cases. The fiction by which 
the common law supplied a promise 
where there is none, is responsible for 
the various terminology by which this 
particular kind of obligation is known. 
Thus the names of ‘constructive con¬ 
tract’ or ‘quasi contract' or ‘implied 
contract’ or ‘duty in tbe nature of debt*^ 
or ‘relationships lesembiing those crea¬ 
ted by contract,' are all applied to this- 
particular kind of obligation. A quasi 
contract may therefore be described in 

the language of Dr. Winfield as : 

** a liability not exclusively referrable to any 
other head of law, imposed on a particular pet' 
son to pay money to another particuls^r person 
on the grounds of unjust benefit." 
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Dr. Jeiik=? defines ib thus : 

'* ^VlJen iho law imposes \ipon oce person on 
grounds of natarnl ju'-tice HU obligation similar 
to that which arises from true contract, although 
no contract, express or implied, has in fact been 
entered into by them " 

Therefore the most important fact 
whicsh must, inorderto avoid confusion, 
be borne in mind, is that a quasi con¬ 
tract is dilTerenb from a tacit contract, 
•wliich by some legal thinkers is also 
^vrongly called implied contract. Thus 
for example, if A, a trader, offers goods 
to B, and B receives and consumes them, 
the obligation of B to pay for their 
price arises from the promise of B to do 
BO, though such promise has bo be 
proved by the conduct of B and is nob 
expressed either in writing or by spoken 
words. Bub in the case of a quasi con¬ 
tract, for example, where necessaries are 
supplied to a minor, and he enjoys the 
benefit of them, it cannot be said that 
the minor gave a valid promise to pay 
for the necessaries, and there is no con¬ 
tract at all. But a contract is never¬ 
theless itnplied by law, where there is 
none. Therefore the berm implied con¬ 
tract should properly be used only with 
refei ence to the latter kind of oblisa- 

• * I ^ 

tions, and nob the former. 

The need for such implication of pro¬ 
mise was a remedial accident, because 
the forms of action known to the 
common law Courts even after the 15bh 
century when the action of assumpsit 
was introduced as a remedy for a simple 
contract, were (i) Action of account in 
the case of pcr^:ons standing in certain 
letjal relationship (ii) Xctionof covenant 
in the case of contracts under seal, and 
(iii) Action of debt in tlie case of a 
sicpple contract in which the quid pro 
quo passed to the debtor at the time 
the debt is created or a contract in the 
form of a contract under seal and (iv) 
Action of special assumpsit which is a 
specialised form of action of ‘trespass on 
the case’ but which gradually acquired 
recognition and individuality in the 
16tb century as a proper remedy for 
the breach of a simple promise. As 
Mr. Street puts it, if A contrives to 
obtain a thing of value from B on the 
faith of a promise to do some act for 
B in the future, and A subsequently 
refuses to fulfil the promise, ib is not 
difficult bo look upon A’s refusal or 
failure to perform as being the culmina¬ 
tion of a false pretence. The situation 


here conceived discloses the existence of 
a detriment to B, the promisee, which 
in later times is denominated the con¬ 
sideration for the promise, and also an- 
actionable deceit on the part of A. This 
deceit, ib is true, is subsequent to the 
promise, and does not arise until the 
subsequent breach. But at the time 
when the common law Courts were 
struggling hard to somehow find a 
remedy for simple promises (i. e., con¬ 
tracts nob under seal) this objection did 
not stand in their way, and accordingly 
an action on the case, in the nature of 
deceit was permitted to be maintained 
upon the promise. This remedy was 
given a special name assumpsit and came 
to be applied since the 15th century, as 
a remedy for all simple contracts. 

It is clear from above that none of 
the above remedies were suited to an 
obligation, which we now call quasi- 
contractual. Action of assumpsit or 
special assumpsit, as it is also called, 
was not applicable to quasi contracts, 
because while the former was a remedy 
in a case where there was a promise, in 
the latter there is no such promise. The 
common law Lawyers and Judges there¬ 
fore invented a special remedy for quasi 
contractul obligations and called ib 
indebitatus assumpsit, which since the 
end of the 16th century became the 
remedy for the recovery of simple debts, 
without proving an express promise, 
subsequent to the cfeation of the debt. 
This action partakes the features of the 
three known actions assumpsit’, ‘debt* 
and ‘trespass on the case.’ Its form, its 
theory and procedure it gets from as¬ 
sumpsit. Its limited applicability to 
money claims makes it resemble debt. 
Bub its flexibility and power are largely 
due to the fact that it is an action of 
trespass on the case. 

Ib may be mentioned here that Mr. 
Atkin Street, the author of the "Founda¬ 
tions of Legal Liability,” opines that the 
claim quasi contract may be for money 
or goods. Bub Dr, Winfield asserts that 
it must always be for money and not 
goods. Dr. Winfield also adds that 
though the amount claimable in many 
forms of quasi contract is liquidated, in 
several others ib is nob, and that cer¬ 
tainty or uncertainty of what is due is 
irrelevant to the debei:‘mination whe¬ 
ther the liability is quasi contractual or 
not. The limitation that the duby^nausfc 
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136 one for the payment of money plainly 
oomea from the old Goooepbion of debt, 
and the oonoeption of equivalenoe for 
beoefit conferred or acquisition made has 
its root of course in the doctrine of quid 

pro quo. Mr. •street therefore says: 

”tlie eaiD of one, being the l'>9s of the other, the 
law imposes a duty to oompeosate on the person 
heoefitted. > Othecwlae, there would be aa un¬ 
just enriobment of one person at the expense 
of another without any means of redress. This 
the law does nob tolerate. No one it is said shall 
ieal^toed unjustly to enrich himself at the 
^xfense of another." 

II. The origin of the .conception op 

QUASI CONTRACT. 



The doctrine of unjust enrichment 
upon which the whole superstructure of 
the law of quasi coutraot is built had 
its origin in the Roman law. The maxim 
italicised above, like all other maxims 
«annot be taken as adefinitive statement 
of the principle, because the word un¬ 
justly is here used in the sense of un¬ 
lawfully, but nevertheless, it points 
out the important truth that quasi con¬ 
tractual duty cannot be imposed upon 
*ny person unless he has obtained 
money, property, service of another, and 
is enriched thereby. The idea under, 
lying the doctrine of unjust enrichment 
in Boman law substantially coincides 
■with the idea underlying the duties 
■classed as quasi contractual, in English 
law. According to Roman law the above 
doctrine was applied in two kinds of 
cases, viz. (l) Enrichment sine causa, 
!. e., enrichment on account of absence 
of ‘causa’ or consideration, and (2) En¬ 
richment exinjusta causa, i. e., where 
the enrichment is unjust on account of 
the causa’ being obtained by unjust 
means like theft, or fraud, etc. 


Roman Law also classed among quasi 
contractual duties: (1) those which arise 
from the creation of trusts, and (2) those 
which arise on account of contracts 
entered into with agents In English 
law duties arising out of trusts are in 
exclusive equitable cognizance, and the 
duties of the second class are dealt with 
in the Law of Agency. With this differ¬ 
ence, it must therefore be said that the 
duty according to Bomau law to com¬ 
pensate for unjust enrichment is a true 
analogue of the English quasi contract. 
The Romdia dootrihe of unjust enrioh- 
mdfft obtained its recognition by the 
e^mpn law Oourts several centuries 
D&k, was left to Lord Mansfield, 


the groat Scotch lawyer and .luclgo, to 
rescue the law of quasi contract from 
the marsh of tecbnicality into which it 
was sinking and put it on its modern 
basi-*. For the first time he laid down 
in the memorable case of 2 Burr, 1005 
(L that : 

“This kind of equitable action to recover buck 
monoy. which ought not in justice to he kepe is 
very beneficial, aal therefore much tj Ito en¬ 
couraged. It lies only for money which «-x 
aequo et bouo (in natural justice! the defendant 
ought to refund. It d es not lie for ino ley paid 
by the plaintiff, which is claiinod of him .n pay¬ 
able in point of honour and honesty, although 
it could not have been recoverel from him by 
any cour-^e of iavv ; as in payment of debt barred 
by the statute ot limitations or contracted 
duirng infancy', or to the extent of priucipai and 
legal interest upon a usurious coutract, or for 
money fairly lo«t at play ; because in all the-e 
cases the defendant muy retain it with a safe 
conscieuce, though by positive law he was de¬ 
barred from recovering.’* 

And ifc must be said that the principle 
laid down in this case continues to be 
the guiding principle of the law of quasi 
contract till today. 

The next case to which some reference 
may he usefully made is (iyi4) A C. 
398 (2), where Lord Haldane and Lord 

Sumner laid down that 
“to impute a fictitious promise is simply to pre¬ 
sume the existence of a state of facts, and the 
presumption c.kn give vise to no higher right 
than would result if the facts were actual," 
and held that the depositors in a bank, 
whose business was ultra vires, were 
held not entitled to recover their moneys 
on the footing of money had and received 
to the use of the depositors 

III. The ( LASSIFICATION OF THE 

Various Kinds of Quasi Contracts. 

Dr. Winfield in his Tagore Law Lectures 
on*'Th 0 Province of Law of Tort" adopts 
the following olassifi.;atioD, which may 
be studied with much advantage. Ac¬ 
cording to him there are four kinds of 
quasi contracts. 

(i) Pseudo quasi contracts: They com¬ 
prise cases where the idea of quasi con¬ 
tract is now entirely inapplicable. They 
are: (a) the duty of a £finder of goods 
towards their owner, and (b) the duties 
which arise from a person taking a pub¬ 
lic calling or profession like an inn¬ 
keeper or wharfinger, etc. 

(ii) Pure quasi contracts They oom- 
pi’ise cases where the obligation is quasi 

1. Moies V. Vlacfarlaae, (1760), 2 Burr 1005 •= 1 

W B L 219. 

2. Siaolaic v. Brougham, (1914) 4. 0 39^ =83 L J 

Ch 465=111 L T 1=30 T L R 315=15 SJ 302. 
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contractual and tbe facts do not give 
rise tc any alternative liability,-whether 
tortious or contractual. Here if the 
plaintiff had no remedy in quasi con¬ 
tract he would have none at all. They 
consist of tbe following: (a) Salvage 
i. e , where a ship or goods are saved on 
account of tbe exertions of another, (b) 
Total failure of consideration in a con¬ 
tract. (c) Money paid under a mistake 
as to the person to whom it is due or tbe 
liability to make the payment, (d) Quan¬ 
tum meruit: Compensation for services 
nob rendered in pursuance of any con¬ 
tract. (e) Money paid to a stake holder 
to abide the result of a betting so long 
as it is not paid to the winner (f) Money 
paid for an illegal purpose, before the 
illegality is carried out. (g) Money 
paid at the request of another, (h) Com¬ 
pulsory payment of another’s debt or 
discharge of another’s liability, (i) Lia¬ 
bility of a husband for necessaries sup¬ 
plied to his wife, (j) Liability of the 
estates of lunatics and drunkards for 
necessaries supplied to them, (k) Lia¬ 
bility of an agent to his principal for 
loss suffered by him on account of the 
unauthorized acts of the agent. 

(in) Quasi contracts which are alter¬ 
native to some other form of liability. 
They consist of tbe following, (a) Lia¬ 
bility arising on account of an account 
stated, (b) Liability on account of 
money paid to recover goods wrongfully 
detained, (c) Cases where the plaintiff 
could waive bis right to sue in tort and 
sue in contract, as for example in the 
case of conversion, and damage caused 
by unlawful occupation of land, etc. 

(iv) Doubtful quasi contracts: They 
are cases where it is not certain whe¬ 
ther the obligation is quasi contractual 
or nob. They are (a) The liability of the 
agent arising on account of implied war¬ 
ranty of authority in all his dealings 
with strangers on behalf of the principal, 
(b) Duty imposed on a person by the 
customary law. (c) Duty imposed on a 
person by a statute, (d) Liability of a 
minor’s estate, for necessaries supplied 
to him. (e) General average loss, i. e., 
the liability of owners of several cargo 
and the ship, to proportionately share 
tbe loss incurred in saving a ship by 
throwing goods overboard. Of the 
above four kinds, the second sub-divi. 
sion called pure quasi contracts, com¬ 
prises the list of quasi contracts, which 


are being enforced as such in Courts of 
law today. But it is also generally ag¬ 
reed that the liability of a minor for ne¬ 
cessaries, which is called a doubtful 
quasi contract by Dr. Winfield, should 
be included in the sub-divieiOn of pure- 
quasi contract. Street has also en- 

Dumerated tbe several enforcible quasi 
contracts, and his list substantially 
coincides with the division of pure quasi 
contracts. But Mr. Street is of opinion, 
that there are obligations similar to* 
quasi contracts, which unfortunately 
were not collected under one head, but 
which present all the features of quasi 
contracts. They form the next subhead, 
in this inquiry. 

IV. Other Obligations in English 
Law Akin to Quasi Contracts. 

Mr. Atkin Street is of opinion thaf^ 
just as quasi contracts give rise to a 
positive legal duty to pay or surrender 
a specific sum of money either definabla 
or reducible to certainty, there are cer¬ 
tain legal relations whereby a person is- 
bound (i) to do particular acts other 
than payment of money, (ii) to do his- 
acts in a particular way, or (iii) is bound 
to warrant particular states of fact or 
(iv) is bound to refrain from acting al¬ 
together. Those legal relations are 
called 'quasi assumpsits’ by Mr. Street*, 
and he says that all of them present a 
common feature as in the case of quasi 
contracts. In the case of quasi con¬ 
tracts, the element of quid pro quo*, 
-which was the foundation of debt is- 
clearly visible and the duties which, 
therefore arise in such cases do not con¬ 
form in any particular with assumptual 
obligations. But in the case of 'quasi' 
assumpsits’ so called, the element o£ 
quid pro quo is absent, and the obliga¬ 
tion is imposed by law on account of the* 
position in which the defendant is situ¬ 
ated or the calling which he is pursu¬ 
ing. 

Quasi assumptual obligations accord¬ 
ing to Mr. Street arise in the folio-wing 
cases: (i) Statutory obligations in the* 
nature of debt: Eor example the obliga¬ 
tion of a ship owner under the Merchant- 
Shipping Act of England to keep an ade¬ 
quate supply of medicines for the benefit- 
of every sailor, who may fall ill.i(ii) Po¬ 
sitive duty of persons who ply a com¬ 
mon calling, e. g. doctors, inn-keopers and 
common carriers, to exercise a certain de- 
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^cea. (lU) Implied warranty of title and 
^^nallty and fitness in all sales of ohat- 
,Cel8; (W) Liability of persons who enter 
into Qontr8<otB with agents and trustees, 
liOwaTds the prinolpals and benefioiaries 
XGSpeotively: (v) Liability of principal 
•debtor to indemnify the surety; (vi) 
Liabilities of co.sureties to contribute 
-among themselves for any loss incurred 
by-any oo-surety; (vii) Duty of principal 
to indemnify the agent for all losses in- 
•ourred by him on account of the prin. 
•oipal; (viii) The principle of equitable 
•estoppel. 

But Dr. Winfield states that there are 
certain objections to the above classi- 
£oation. They are (t) that the deBni- 
tibn of quasi assumpsit of Mr. Street 
does not apply to all the above men. 
tinned obligations. Thus the duty of a co- 
eurety to contribute to another co-surety 
for what he has paid is a quasi contract 
Giud not quasi assumpsit; (ii) Secondly 
the statutory obligations, the obliga¬ 
tions of public officers, common carriers, 
and the whole law of negligence which 
is classified by Mr. Street as quasi 
Assumpsits, are all cases of liability in 
tort; (iii) The implied warranty in 
Bales of chattels is a genuine implied 
contract; (iv) Dr. Winfield further says 
that the rule of equitable estoppel is 
only a rule of evidence and not a quasi 
assumpsit. Therefore the learned Doctor 
concluded that the classification of 
'quasi assumpsits by Mr. Street is super, 
-fluous. Historically speaking there is 
much to be said in its favour, because 
■assumpsit in origin squares with no one 
department of law in current books of 
jurisprudence: 

"But we are sufficiently emancipated from its 
history nowadays, to avoid making it a sepa* 
Tate heading, especially the term quasi as¬ 
sumpsit totally unknown to English practf- 
tioners." 

Y. The Indian Law op Quasi 

OONTBAOTS 

In the Indian Contract Act, quasi 
contracts are called ‘‘certain relations 
Tesembling those created by contract” 
And the law relating to them is laid 
down in Ss. 68 to 72. But before re¬ 
ferring to them Ss. 64 and 65, Contract 
Act, may be noticed. According to S. 64 
the party rescinding a voidable contract 
if he have received any benefit 
from another party to such 
* restore such benefit, so far as 


it may be, to the person from whom it 
was received. S. 65 enacts that any 
person who received advantage under 
an agreement, which is void or becomes 
void is under an obligation to compen¬ 
sate the person from whom he received 
it. Both these sections are dealt with 
under the heading‘contracts which need 
not be performed.’ But with great res¬ 
pect we venture to submit that both 
Ss. 64 and 65 are wrongly placed in the 
Contract Act and that they should have 
been dealt along with Ss. 68 to 72. S. 63 
deals with claims for necessaries sup¬ 
plied to a person incapable of contract¬ 
ing, or on his account. S. 69 deals with 
reimbursement of a person paying money 
due from another, in the payment of 
which he is interested. This section is 
in some respects wider than the English 
law, because while in England the pay¬ 
ment must have been made under com¬ 
pulsion, this section declares that it is 
enough if the person making the p«ay- 
ment is interested in the payment by 
the other party. S, 70 deals with the 
obligation of a person enjoying the bene¬ 
fit of non-gratuitous act. This section 
is again wider than the English law. 
Under the English law a purely volun¬ 
tary payment cannot be recovered, and 
the test for determining whether it is 
voluntary or not is whether the re¬ 
cipient had the option of accepting or 
rejecting the benefit and this rule cer¬ 
tainly is in consonance wif-h reason and 
justice. But this section declares that 
the mere fact of enjoying the benefit 
imposes an obligation on such person to 
compensate for it. 

Section 71 lays down that a person 
who finds goods belonging to another and 
takes them into his custody is subject to 
the same responsibility as a bailee. It 
is again doubtful whether this section is 
properly situated, the same principle 
having been correctly dealt with by 
S. 168 under Ch. 9 (of bailment). Ac¬ 
cording to 8. 72 a person to whom money 
has been paid or anything delivered by 
mistake or under coercion must repay or 
return it. This section tries to lay 
down the principle of equitable restitu¬ 
tion. but it is not exhaustive, as it is 
confined only to cases of mistake and 
coercion and does not deal with other 
oases. In conclusion therefore It will 
be seen that ‘quasi contract’, is a very 
noble and magnificent creation of the 
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common law lawyers of the early cen¬ 
turies, who despite their seeming homage 
to precedent and artificial rules and 
forms of procedure, never hesitated to 
take a bold step to do justice in proper 
cases, by having resort to a device or 
Action. Quasi contract is the residuum 
of all liability, which is not tortious or 
contractual, and >et a liability which 
according to notions of justice cannot 
but be recognised and enforced. Though 
this kind of liability is daily enforced in 
our law Courts, the development of this 
branch of the law has not been dealt 
with in a systematic way, as much of 
the law grew out of the tangles of pro¬ 
cedure and form. Though the Judica¬ 
ture Act of 1873 bad dispensed with the 
requirements of all forms and actions, 
still a thorough grasp of the subject can¬ 


not be bad without studying its antece¬ 
dents, which would largely explain for 
its present unsatisfactory and undigni¬ 
fied existence. As far as the Indian law 
is concerned, it must he said to th» 
credit of the framers of the Indian Con¬ 
tract Act, that they were not a little- 
anxious to intrcduce the conception of 
quasi contract into India. It however 
there are several errors of omission and 
commission in their drafting, it is only 
due to the several factors, which are- 
responsible for the unsatisfactory drafts¬ 
manship of Indi'^n Statutes even today. 
But since the Courts in Inr^ia are essen- 
tially Courts of justice, equity and good 
conscience, the defects in the Codifica¬ 
tion cf the Indian Contract Act have not- 
stood in the way of their doing justice 
in all kinds of cades. 


THE INDIAN CONSTITUTIONAL REFORMS AND THE STATES 

BY 

A. M. Arora, b. a. IjL. 'B.Vakil High Court, Gwalior. 


The Government of India Bill has 
been published and the pictute so to 
sa> has now been completed. I have no 
desire to enter into the past and discuss 
bow far the provisions in the Bill either 
ccme up to or fall short of or go beyond 
the White Paper or the Joint Parlia¬ 
mentary Report. I propose in the pre¬ 
sent article to examine briefly the vari. 
ous provisions regarding Indian States 
cODiained in the Bill with a view to see 
how they affect the position of the 
Indian States in the Federation. 

The present Government of ludia Bill 
is probably the bulkiest bill ever intro¬ 
duced in the Parliament and is certainly 
the biggest and largest enactment 
among the legal Codes of India. It 
contains no less than 451 Sections and 
is appended with 15 Schedules. It 
contains 100,000 words. 

In such a big Bill the provisions re¬ 
garding the Indian States are few and 
far between and there are not many 
sections which deal with tho States. 
The absence of many provisions in tho 
Act regarding the States is no 
index of the fact that the question of 
association of the States in the 
Federation has not been properly dealt 
with or provided for in the Bill. The 
who had hoped to find the pro¬ 
visions in the Act for all the details or 


as a matter of fact about the much 
talked of safeguards regarding the in¬ 
tegrity of treaty rights or internal 
Sovereignty of the States would bo 
sorely disappointed. Their disappoint- 
menb is well deserved. It is a wrong, 
place to look for such safeguarls in an 
Act of Parliament. No Sovereign Govern¬ 
ment has a right to legislate for another 
sovereign Gavernment, and the safe” 
guards demanded can find place in paots-f 
or inserted in the so-called Instrument 
of Accession to be executed by each 
State separately with the Crown at tho 
time of entry into the Federation. Tho 
right of any given State being defined 
by its agreemenat with the Crown, it 
- follows that the Crown has no power to 
modify them by any unilateral act. For 
the same reason the Parliament cannot 
change or alter them by means of its 
legislation. I am unable to find any 
legal support for the contention that an 
Act of Parliament can impose any 
obligation upon a State. It would have 
< not only been unconstitutional, bub 
defeated its own end if the provisions , 
had found place in the Act. 

In order to understand the Govern¬ 
ment of India Bill it is necessary to 
look to the frame-work of '.he Constitu¬ 
tion of the Federation of India underly¬ 
ing the Act. Dominion and authority 
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over the whole of British India vests 
in the OrowQ, Up till now the Secre¬ 
tary of State is the Crown's respon¬ 
sible agent for the exercise of all autho- 
rity vested in the Crown in relation to 
the affairs of IndU. The Superinten¬ 
dence, Direction and control of Civil 
and Military Oovernment is declared by 
the Government of India Act of 19i9 to 
be vested in ehe Governor.General-in- 
Oounoil. What is the position and status 
of Secretary of State for India vis-a.vis 
Governor.General in relation to the 
affairs of the administration of India 
has always been a moot point with the 
constitutionalists. 

The legal basis of the newly recon¬ 
structed Government of India is that ail 
the rights, authority and jurisdiction in 
and over territories of British India has 
been resumed by the Crown in his bands 
(S. 2) and under the Federation in 
which autonomous Provinces are fede¬ 
rally united and the centre only exer¬ 
cises powers granted to it by the units, 
the Central Government cannot be 
considered to be an agent of the Secre¬ 
tary of State and thus both the units 
and the centre, derive their powers and 
authority from a direct grant by the 
Crown. 

The rights, authority and jurisdiction 
thus conferred by the Grown on the 
Central Government cannot extend to 
jiny Indian State. 
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Under the Government of India Bill 
the Governor General is the exocutivo 
authority of the Federation, which 
powers ho exercises on behalf of [Jis 
Majesty (S. 7 and S. 291) subject to the 
limitations contained in the Act. The 
Governor.General thus represents the 
executive authority of the Federation. 

A question now arises as to vvfiat is 
the constitutional podition and status 
of the Federated State vls-a-vis the 
Federation, What is the relation bet¬ 
ween the two Governments ? Is one sub¬ 
ordinate to the other and how do they 
stand towards each other? 

The Federation of India is a subordi¬ 
nate Government to the Parliament 
under the Act. The Indian States pos¬ 
sess a Sovereign status and the new Act 
does not profess to make any inroad 
upon their internal sovereignty within 
their dominion. Under Instrument of 
Instructions the Governor-General is 
specially charged’by His Majesty to see 
that the administration of the Federa¬ 
tion is so carried on 

“that the Sovereignty of the Federated State 
should remaiQ uuaHected save so far as the 
Balers thereof have otherwise agreed by their 
Instrument; of Ac :es3ion.“ 

Thus the position of the Federated 
State under the Constitution will be 
that of Co-ordination and not that of 
subordination both supreme within 
their spheres. 

{To he Continued.) 
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Adoption by a Widow in Mahara 
shtra and the Assent of ICiosmen 

by A. G. WagholikaR, b.a,. ll b . 

Pleader. Poona, FublUbed by the author 
himself. The book can be bad from 
Bamakrishna Bros., Law Booksellers, 
Poona City: pages over 100, Price Rupees 
1-4.0, Received on 2i8t February 1936. 

The main problem to which Mr. 
Wagholikar addresses himself in his 
short but scholarly treatise is the 
problem of adoption by a Hindu widow 
in a joint family without the permission 
of her husband or the assent of her 
kinsmen. It is not possible in a short 
review to do full justice to this able 
treatise. Suffice it to saj that few bonks 
published lately have had so moch 
-scholarly labour and learning bestowed 
on theDci ^as Mr. Wagholikar has done 


to make his treatise complete in every 
way One notsble feature of the book 
which specially appeals to the serious 
student of Hindu Law is that origifial 
Sanskrit texts are quoted and discussed 
where necessary. '1 he treatise should 
prove of special interst today in view of 
the decision of the Privy Council in tho 
case of Bhimabai v. Gvrunathgauda and 
Mr H. V. Desai’s Bill in the Bombay 
Legislative Council introduced with the 
object of overriding the aforesaid Privy 
Council ru'ing. We congratulate the 
author on his having produced an able 
and interesting book at ara opportune 
time and wish him well-earned success. 

Hindu Law, Principles and Prece¬ 
dents, by N. R. HaQHavaOHariaR, Ad¬ 
vocate, Assistant Editor, The Law 
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Weekly, Madras, Published by The Law 
Weekly Officer, Madras, Pages over 550, 
Price Rs. 8. Received on 25fch March 
11-35. 

This volume is an important addition 
to the books dealing with Hindu Law ; 
and in its method of approach and pre¬ 
sentation of the subject matter it differs 
from all others. Roughly it may be said 
that it aims at satisfying the needs of a 
serious student of Hindu Law, who on 
the one hand has no time or patience to 
study the voluminous Law Reports and 
■who nevertheless does not like to have 
things secondhand. With a view to 
this end the author has culled from their 
originals those portions, which contain 
the enunciation of general principles, so 
that the student can have the benefit of 
having read the originals without waste 
of time. The introduction at the begin- 
ing of the volume will be found useful 
by the beginner and by the student pre¬ 
paring for an examination. The author 
has spared no pains to bring the book 
uptodate in every way. The get up 
and printing are neat and attractive. 
The book deserves to be read by all seri- 
ous students of Hindu Law. 


“Trial of William Gardiner (The 
Peasenhall Case),” Edited by Mr. 
William Henderson, Published by 
Butterworth & Co., Ltd. London. The 
book can be had from Butterworth & Co. 
(India), Ltd., P O. Box No. 251, Avenue 
House. Chowringhoe Square, Calcutta (or 
317, Linga C'hetty Street, Madras) or 
(Jehangir Wadia Buildiog, Esplanade 
Road, Bombay), Pages over 330, Price 
Rs. 6/8, Received on 12th April 1935. 

It is hardly necessary to write a word 
of praise regarding the Notable British 
Trials Series published by Butterworth 
& Co., of which the present is the sixty- 
third Volume. Both from the point of 
view of general get-up and printing as 
well as from tho point of view of the 
presentation of the subject-matter the 
book leaves little to be desired and is in 
every way a fitting addition to that 
interesting and instructive series. 
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Law of Arbitration in British. 
India by Pestonjee Limjee Paruok, 
B. A., LL.M., Attorney-at-Law, High 
Court Bombay, Published by the author 
himself. The book can be had from 
Messrs. N. M. Tripathi & Co. Book¬ 
sellers and Publishers, Princess Street, 
Bombay, Pages over 330. Price Rs. 6. 

This book seems to us to be one of 
those which are likely to go down to 
posterity as standard books on the sub¬ 
jects, with which they deal. Within a 
compass of about throe hundred and fifty 
beautifully printed pages the author 
deals exhaustively, and at places not 
without considerable originality, with 
the law of arbitration in British India. 
The volume is divided into three main 
parts. Part 1 deals with the Indian Arbi¬ 
tration Act ; Part 2 is a commentary on 
the parts of Civil Procedure Code, which 
deal with the law of arbitration ; and 
Part 3 is styled as ‘References under 
particular Acts’ and it treats of the law 
relating to arbitration contained in 
various other enactments. There is a 
useful appendix at the end, which con¬ 
tains the texts of the Indian Arbitration 
Act (!899), the English Arbitration Act 
(1899), the Administration of Justice 
Act (l920), and the latest English Arbi¬ 
tration Act of 1934. The case law has 
been brought uptodate. We heartily 
commend this book to the busy lawyer 
and the Mercantile community alike. 


The Editor also acknowledges with 
thanks the receipt of the following 
books : 

(1) The Law College Magazine, 
Bombay. 

(2) Answers to the Departmental 
Examination of Assistant and Extra- 
Assistant Commissioner, etc., by K S. 
Gumbhir, B.A., (Hons), L.L.B., (ist 
Class), P. C. S. Sub-Judge, Gujarkhan, 
Price Rs. 8/4. 

(3) Royal Road to the Post of Sub- 
Judgeship, being Answers to the Ques¬ 
tion Papers set in the P.C.S. (Judicial 
Branch) Examination in 1930, by 8. Kar- 
tar Singh, Gumbhir, B.A. (Hons.), LL.B., 
P.C.S. Judge, Price Rs. 2/8. 
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Act 4 of 1935. 

(aist April 1935) 

An Act further to extend the operation 
of the Salt {Additional Import Duty) 

Act, 1931. 

Wherbas it is expedient further to 
■extend the operation of the Salt (Addi- 
liional Import Duty) Act 14 of 1931; It 
is hereby enacted as follows :— 

• 1 . Short title. —This Act may be 
Called the Salt Additional Import Duty 
^Extending) Act, 1935. 

2. Amendment of S. 1, Act 14 of 
1931.—In sub-S. (3) of S. 1 of the Salt 
^Additional Import Duty) Act 14 of 
1931> for the figures “ 1935 ’’ the figures 
** 1936 ” shall be substituted. 




Act 5 of 1935 

(2l8t April 1935) 

An Act further to amend the Indian 
Mines Act, 1923, for certain purposes. 

Whereas it is expedient further to 
.amend the Indian Mines Act 4 of 1923, 
for the purposes hereinafter appearing; 
It is hereby enacted as follows : 

1. Short title and commencement .— 
i(l) This Act may be called the Indian 
'Mines (Amendment) Act, 1935. 

(2) It shall come into force on the 
lit day of October 1935. 

2. Amendment of S. 3, Act 4 of 1923. 
~In S. 3 of the Indian Mines Act, 1923 
’.(hereinafter referred to as the said 
-Act),— 

(a) for 01. (c) the following clause 
«haU be^subsbituted, namely : 

“ (o) ‘child’ means a person who has 
mot completed his 15th year;”; 

(b) Clause (cc) shall be re-lettered as 
‘Cl. (ccc) and before that clause as so re> 
lettered the following clause shall be 
inMrted, namely : 

(oc) ‘day’ means a period of twenty- 
iour hours beginning at midnight 
.and ^ 

(c) after Cl. (j) the following clause 
iflbaU be inserted, namely : 

(jj) where work of the same kind is 
carried out by two or more sets of 
workers working during different periods 
fit the day, each of such sets is called a 
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3. Amendment of S. 10, Act 4 of 1923. 
—(1) For Cl. (c) of sub-S. (l) of S. 10 of 
the said Act, the following clause shall 
be substituted namely : 

“ (c) a person, not being the Chief 
Inspector or an Inspector, nominated by 
the Local Government ;”. 

(2) To sub-S. (l) of S. 10 of the said 
Act, the following clause shall be added, 
namely : 

“ (e) two persons to represent the in¬ 
terest of miners, who shall be nominat¬ 
ed in accordance with the following pro¬ 
visions : 

(i) if there are one or more registered 
trade unions having in the aggregate as 
members not less than one quarter of 
the miners, the said persons shall be 
nominated by such trade union or trade 
unions in such manner as may be pres¬ 
cribed; 

(ii) if 8ub-Cl. (i) is not applicable and 
there are one or more registered trade 
unions having in the aggregate as mem¬ 
bers not less than 1,000 miners, one of 
the said persons shall be nominated by 
such trade union or trade unions in such 
manner as may be prescribed and the 
other by the Local Government; 

(iii) if neither sub Cl. (i) nor sub- 
Cl. (ii) is applicable, the said persons 
shall be nominated by the Local Govern, 
ment. 

Explanation. —In this clause ‘ minor ’ 
means a person employed, otherwise 
than in a position of supervision or 
management, in any of the mines for 
which the Mining Board is constituted.” 

4. Amendment of S. 20, Act 4 of 
1923.—S. 20 of the said Act, shall be 
re. numbered as sub-S. (l) of S 20 and 
to that section as so re-numbered the 
following sub-sections shall be added, 
namely ; 

” (2) The Local Government may, by 
notification in the local official Gazette, 
direct that accidents other than those 
specified in sub-S. (l) which cause 
bodily injury resulting in the enforced 
absence from work of the person injured 
for a period exceeding forty eight hours 
shall be entered in a register in the 
prescribed form or shall be subject to 
the provisions of sub-S. (1). 
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(3) A copy of the entries in the regis¬ 
ter refened to in sub-S. (v) shall be sent 
by the CA-ner, aeent, or manager of the 
mine, within fnuiteen days after the 
30th day of June and the 3lbt day of 
iJeceiTiber in each year, to the Chief 
Iiispector.” 

5. Aiiit:ndvu'vt of S. 22, Act 4 of 
1923.— Id S. 22 of the said Act, for the 
word “ or ” the words ” and shall cause 
eve»y report submitted ” shall bo sub¬ 
stituted. 

6. Insertion of new S$ 22-/1, 22.B, 
22-C and 22.Z) in Act 4 of 1923.—In 
Chap. G of the said Act, before S. 23 the 
following sections shall be inserted, 
namely : — 

22-A. Weekly day of rest. —No per¬ 
son shall be allowed to work in a mine 
on more than six days in any one week. 

22 B. Hours of work above ground.-- 

(l) A person employed above ground in 
a mine siiall not be allowed to work for 
m >re than fifty-four hours in any week 
or for more than ten hours in any day. 

(/) The periods of work of any such 
per&OQ SI all ba so arranged that, alotig 
with his iniervals for rest, they shall 
pot in any day spread over more than 
twelve hours, and that he shall not 
work for more than six hours before he 
has n-id an interval for rest of at least 
one hour, 

({> L-'e'Sons belonging to two or more 
relays shall not tie allowed to do work 
of the same kind above ground at the 
same moment : 

Provided that for the purposes of this 
sub-section persons shall not be deemed 
to belong to separate relavs by reason 
only of the fact that they receive their 
intervals for rest at different times. 

22-0. Hours of work below ground: — 
(l) A person employed below ground in 
a mine shall not be allowed to work for 
more than nine hours in any d ly. 

(2) Work of the same kind shall nob 
be carried on below ground in any mine 
for a period spreading over more than 
nine hours in any day except by a 
system of relays so arranged that the 
periods of work for each relay are not 
spreaiJ over more than nine hours. 

(3) No person emp oyed in a mine 
shall be allowed to be in an'y part of 
the mine below ground except during 
the periods of work shown in respect of 
him in the register kept under sub- 

S. (l), S. 28. 


22 D. Special provision for night re., 
lays: — Where a worker woP'^b in a relay 
whose period of work extends over mid¬ 
night, the ensuing day fur him sha 1 be- 
deemed to be the period of 24 hours^ 
begiuniug at the end of the period of 
work fixed for the relay, and the hours- 
he has worked after midnight shall be 
counted towards the previous day. 

7. Sulstituiion of new section fov 
S. 23, Act 4 of 1923; — For S. 23 of the 
said Act the following section shall be- 
substibuted, namely:— 

23. Prokil ition of employment of cer¬ 
tain persons: — “ No person shall be- 
allowed to work in a mine who has al¬ 
ready been working in any other miue^ 
within the preceding 12 hours.” 

8. Repeal oj S. 'z'd-A, Act 4 of 1923: — 
S. 23-A of the said Act is hereby rd> 
pealed. 

9. Amendment of S. 23-£, Act 4 of 
1923:—In S. 23-B of the said Act,— 

(a) in sub-S. (1),— 

(i) for the word "shifts” the word 
"relays” and for the word "shift” the- 
word ‘ relay” shall be substituted, and 

(ii) after the word "relay” as so sub¬ 
stituted tbe following sentence shall be 
inserted, namely: — 

"The notice shall also state the time 
of the commencement and of tbe end of 
the intervals for rest fiixed for persons- 
employed above ground” ; 

(b) in sub-S. (3), for the word "shift” 
tbe words "relay or m the rest intervals 
fixed for persons employed above¬ 
ground” shall be substituted, and th& 
comma and all the words after the- 
words "before such change” shall be 
omitted ; and 

(c) after sub-S. (3) tbe following sab- 
section shall be inserted, namely: — 

"(4) No person shall be allowed to- 
work in a mine otherwise than in ac¬ 
cordance with the notice required by 
sub-S. (i).” 

10. Amendment of S. 24, Act 4 of 
19:^3—In S. 24 of the said Act, for the 
words, figures and letter " 8. 23 or 
S. 23-A” the words, figures and letters- 

"S. 22.A, S. 22-B, S 22-C, S. 23, or 
sub-S. (4) of S. 23-B” shall be substi¬ 
tuted. 

11. Amendment of S. 25, Act 4 of 
1923 :—In S. 25 of the said Act, for tbe 
words, fi nres and letters "S. 23 of 
S. 23 A” the words figures and letters- 
“S. 22.A, S. 22-B, S. 22-0, S. 23, or 
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(4) p£ S. 23<B” shall be spb^tl- 

tuteil. 

12. of imo S, 26-A in 

Avt 4 o/^. 928:“ Before S. 27 of tbo said 
Aob the foliovviog section shall bo in- 
serted, namely:— 

.2fi-A. Young persons not to ho aU 
lowed underground without certificates 
of /i<«es,s:—“No person wbo has not 
completed his 17tb year shall be allow¬ 
ed to be present in any part of a mine 
vjfbiob is below ground, unless— 

(a) certificate of fitness in the pres- 
,(^ibed form and granted to him by a 
qualibed medical practitioner is in the 
custody of the manager of the mine, 
and 

(b) be carries while at work a token 
giving a reference to such certificate." 

13. Amendrrient of 8. 27, Act 4 of 
19-. 3:—In S. 27 of the said Act, after 
the word “child” the words “or has not 
completed his 17th year” shall be in¬ 
serted. 

14. Substitution of new section for 
S. 2H, Aa4o/ 1923:—For S. 28 of the 
said Act, the following section shall be 
suHstituted, namely:— 

Rryiater of employees: —“28. (l) For 

eve»y mine there shall be kept in the 
prescribed form and place a register of 
all persons employed in the mine show- 
ing, in respect of each such person,— 

(a) the nature of bis employment, 

(b) the periods of work fixed for him, 

(c) the intervals for rest, if any, to 
which be is entitled, 

(d) the days of rest to which he is 
entitled and 

(e) where work is carried on by a 
system of relays, the relay to which he 
belongs. 

(•ifi) The entries in the register pres, 
crihed by sub-Sv (L) shall be such that 
workers working in accordance there, 
with would not be working in contra¬ 
vention of any of the provisions of this 
Chapter. 

(3; i^o person shall be employed in a 
mine until the particulars reqnired by 
suh.S (4^) have been recorded in the 
register in respect of such person and no 
person'Shail be employed except daring 
4he periods of work shown in respect of 
faith in ibe register. 

*.'u(4')i^FDr every mine to which the Local 
element iir»y> by general or special 
'Crdeiy’tiieolBre this eob-seotlon to be 
•p||l|Bali£e/«%l|ene shall be kept in tba 


prescribed form and place a register 
which bhali show at any moment the 
name of every person then working 
below ground in the mine.'’ 

15 . Amendment of S. 30, Act 4 of 
1923: — In S. 30 of the said Act,— 

(a) after Cl. fa) the following clause 
shall be inserted, namely: — 

‘‘(aa) for prescribing the form of the 
register referred to in sub-S. {■/.) of 

S. 20;” 

(b) in Cl. (e), for the words “to be 
more than li years of age” the words 
to have completed their 15th year” 
shall be substituted; 

after Cl. (e) the following clause shall 
be inserted, namely: — 

“(ee) for prescribing the form of the 
certificates of fitness required by S. 26-A 
and the circumstances in which such 
certificates may he granted and le- 
voked;” and 

(d) in Cl. ({), for the word "register" 
the word “registers” shall be substi¬ 
tuted. 

16 Amendment of S. 31, Act 4 of 
1923:—In sub-S. (3) of S. 31 of tb^ said 
Act, after the words "British India” the 
w -rds “which is, in the opinion of the 
Governor General in Council, concerned 
with the subject dealt with by the re¬ 
gulation" shall be inserted. 

17 . Amendment of S. 38, A':t 4 of 
1923:—S. 38 of the said Act shall be re- 
nucobered as sub S (1) of 8. 38, and 

(a) in the said seution as so re- 
numbered, after the word "pro'isions” 
the words, brackets and figure “ol sub- 
S. (D” shall be inserted ; and 

(b) to the said section as so re¬ 
numbered and amended the following 
sub.section shall be added, namely : — 

"(2) Whoever in contravention of a 
direction made by tfie Local Govern¬ 
ment under sub-S. (*0 of 8. 20 fails to 
record in the prescribed register or to 
give notice of any accidental occurrence 
shall be punishable with fine which 
may extend to five hundred rupees.” 

18. Amendment of S 48, Act 4 of 

1923: • In sub-S. S. 46 of the said 

Act, after the word “exempt" the words 
"either absolutely or subject to any 
Specified conditions” sb^ll be inserted. 

Finance Act, 1935 
(22nd April 1936) 

The following Aut, which has been' 
afisented: to by tfie Gpveraor-Geueral 
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under the provisions of Cl. (b), sub- 
S. (l), S. 67 B of the Government of 
India Act, and has been expressed to be 
made by the Governor-General under 
the provisions of sub-S. (2) of the same 
section, is hereby published for general 
information: 

An Act to fix the duty on salt manu¬ 
factured in, or imported by land into 
certain parts of British India, to vary 
certain duties leviable under the Indian 
Tariff Act, 1934, to fix maximum rates 
of postage under the Indian Post Office 
Act, 1898, to fix rates of income-tax and 
super.tax, and to vary the excise duty on 
silver leviable under the Silver (Excise 
Duty) Act, 1930. 

Whereas it is expedient to fix the 
duty on salt manufactured in, or im¬ 
ported by land into, certain parts of 
British India, to vary certain duties 
leviable under the Indian Tariff Act 32 
of 1934, to fix maximum rates of postage 
under the Indian Post Office Act 6 of 
1898, to fix rates of income-tax and 
super-tax, and to vary the excise duty 
on silver leviable under the Silver 
(Bxcise Duty) Act 18 of 1930; It is here¬ 
by enacted as follows: 

1. Short title and extent :—(l) This 
Act may be called the Indian Finance 
Act, 1936. 

(2) It extends to the whole of British 
India, including British Baluchistan and 
the Sonthal Pa'rganas. 

2. Fixation of salt duty'. —The pro¬ 
visions of S. 7 of the Indian Salt Act 12 
of 1832, shall, in so far as they enable 
the Governor-General in Council to im¬ 
pose by rule made under that section a 
duty on salt manufactured in, or imported 
into, any part of British India other 
than Burma or Aden, be construed as if, 
for the year beginning on the let day of 
April 1935, they imposed such duty at 
the rate of one rupee and four annas per 
maund of eighty-two and two-sevenths 
pounds avoirdupois of salt manufactured 
in, or imported by land into, any such 
part, and such duty shall, for all the 
purposes of the said Act, be deemed to 
have been imposed by rule made under 
that section. 

3. Amendments of the First a 7 id 
Second Schedules to Act 32 of 1934 ;— 
(l) In the First Schedule to the Indian 
Tariff Act 32 of 1934— 
in Items 61 (2) and 62 (l) for the words 
five annas per ounce” in the fourth 
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column the words "two annas per ounce’* 
shall be substituted. 

(2) In the Second Schedule to the 
Indian Tariff Act 32 of 1934 the heading 
“skins” together with Item 3 under that 
heading shall be omitted. 

4. Inland postage rates :—For the 
year beginning on the Ist day of April 
1935, the Schedule contained in the 
First Schedule to this Act shall be 
inserted in the Indian Post Office Act 6 
of 1898, as the First Schedule to that 
Act. 

5. Income-tax and super-tax : — (l) 
Income-tax for the year beginning on 
the Ist day of April 1935, shall be 
charged at the rates specified in Part 1 
of the Second Schedule, increased in 
each case, except in the case of total 
incomes of less than two thousand rupees 
falling under heading A in the said Part, 
by one-sixth of the amount of the rate. 

(2) The rates of super-tax for the year 
beginning on the 1st day of April 1935, 
shall, for the purposes of S. 66 of the 
Indian Income-tax Act 11 of 1922, be 
those specified in Part II of the Second 
Schedule, increased in each case by one- 
sixth of the amount of the rate. 

(3) For the purposes of the Second 
Schedule total income” means total in¬ 
come as determined for the purposes of 
income-tax or super-tax, as the case may 
be, in accordance with the provisions of 
the Indian Income-tax Act 11 of 1922. 

(4) For the purpose of assessing and 
collecting income-tax on total incomes 
of less that two thousand rupees the 
Indian Income-tax Act 11 of 1922, shall 
be deemed to be subject to the adapta¬ 
tions set out in Part III of the Second 
Schedule. 

(6) For the purpose of any assessment j 
to be made for the year ending Slst 
March 1933, the rate of income-tax 
applicable to such part of the total in¬ 
come of any person as is derived from 
salaries or from interest on securities 
paid in the year ending 31st March 1936 
shall be the previous year's rate, and for I 
the purposes of refunds under sub-S. (l) 1 

or sub-S. (3) of S. 48 in respect of divi- I 
dends declared in the year ending 31sfe | 
March 1935, or of payments, made in the 1 
said year of salaries or of interest on ] 
securities, the rate applicable to the 1 
total income of the person claiming re- 3 
fund shall be the previous year's-ratAf, * J 
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that on which ho is assessal)!© for the 
year ending Slab March 193C. 

6. Excise duty on silver :—In sub- 
S. (l) of S. 3 of the Silver (Excise Duty) 
Aot 18 of 1930, ^ for the words “five 
amms” the words “two annas” shall be 
substituted. 


Explanation. —In this sub-section the 
term “previous year’s rate” with re¬ 
ference to any person means the rate of 
income-tax which would have been 
applicable to his total income if he had 
been asseosed for the year ending 31st 
March 1935, on a total income equal to 

SCHEDULE I. 

Schedule to be inserted in the Indian Post OfTico Aot, 1898. 

section 4.] 

“THE FIRST SCHEDULE. 

Inland Postage Rates. 

section 7.] 

Letters. 

For a weight not exceeding half a tola ... ... ••• ••• One anna. . , . 

For A weight exceeding half a tola but not exceeding two and a half tolas... One anna and three pie.. 
For every two and a half tolas, or fraction thereof, exceeding two and a 
half tolas 

Postcards. 

Single ... 

Reply ... ... ... ••• , 

Booh, Pattern and Sample Pachets. 

For the first five tolas or fraction thereof 

For every additional five tolas or fraction thereof in excess of five tolas ... 

Be<jistered Newspapers. 

For a weight not exceeding eight tolas ... 

For a weight exceeding eight lolas and not exceeding twenty tolas 
For every twenty tolas, or fraction thereof, exceeding twenty tolas 

Parcels. 

For a weight not exceeding twenty tolas 

For a weight exceeding twenty tolas and not exceeding forty tolas 
For every forty tolas, or fraction thereof, exceeding forty toias 


One anna and three pies. 
Nine pies. 

One and a half annas. 

Nine pies. 

Six pies. 

Quarter of an anna. 
Half an anna. 

Half an anna. 

Two annas. 

Four annas. 

Four annas.” 


SCHEDULE II. 

[iSec section 5.] 

Part I. 

Hates of Income-tax. 

A. In the case of every individual, Hindu undivided family, un* 
9 registered firm and other association of individuals not being a 

registered firm or a company— . 

(1) When the total income is Bs. 1,000 or upwards, but is less 

than Bs. 1,500 

(2) When the total income is Bs. 1,500 or upwards, but is less 

than Rs. 2,000 

« 

(8) When the total income is Bs. 2,000 or upwards, but is less 

tban Rs. 5|000 ••• ••• 

(4) Wbeu the total income is Rs. 6,000 or upwards, but is less 

than Bs. 10.000 ••• . ••• 

(6) When the total income is Rs. 10,000 or upwards, but is less 

than Rs. 16,000 

(6) When the total income is Rs. 15,000 or upwards, but is less 

than Rs. 20,000 

(7) When the total income is Rs. 20,000 or upwards, but is less 

than Bs. 30,000 ... 

(8) When the total income is Bs. 30,000 or upwards, but is loss 

than Bs. 40,000 

(9) When the total income is Rs. 40,000 or upwards, but is less 

than Bs. 1,00,000 

(10) Wheo the total income is Bs. 1,00,000 or upwards 

B. In the case of every company and registered firm, whatever its 
tothl income ... 


Rate 

One and one*tbitd pies 
in the rupee. 

Two and two-thirds pies 
in the rupee. 

Six pies in the rupee. 

Nine pies in the rupee. 

One anna in the rupee. 

One anna and four pics 
in the rupee. 

One anna and seven pies 
in the rupee. 

One anna and eleven pies 
in the rupee. 

Two annas and one pie 
in the rupee. 

Two annas and two pies 
in the rupee. 

Two annas and two pies 
in the rupee. 
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Part TT. 

T . ,Bntps of Super, tax 

in rcRpocfc of the o-Kcesi over thirty thousaod rupees of total income— 

(1) In the CHse of every compiny — 

(n) in re<peot of the 6rst twenty thousand rupees of such excess... 

. y'l [o'" s^’ery rupee of the remainder of such excess 
(2) (a) in the case of every Hindu undivided familv— 

(i) lu respect of the first forty-five thousand rupees of such 
excess 

(n) for every rupee of the next twenty-five thousand rupees of 
such excess... 

(f>) in the case of every individual, unregistered firm and other 

a-.sociation of individuals not being a registered firm or a 
company— 

(ij for cv&ty rupee of the first twenty thousand rupees of such 
excess 

(«) for evei^ rupee of the next fifty thousand rupees of such 
excei's ' 


• • • 


(c) in the case Of every individual, Hindu undivided family, un¬ 
registered firm and other association of individuals not beine 
a registered fifm or a company— 

(i) for every rupee of the next fifty thousand rupees of such 

(ii) for every rupee of the next fifty thousand rupees of such 

(li?) for every rupee of the next fifty thousand rupees of such 

excess 

(iu) for every rupee of the next fifty thousand rupees of such 
®*ce88 

(u) for every rupee of the next fifty thousand rupees of such 
excess 

(vi) for every rupee of the next fifty thousand rupees of such 

(i-n) for overy rupee of the next fifty thousand rupees of such 

excess 


• • • 


iviii) for every rupee of the next fifty thousand rupees of such 
excess 


• • • 


(la:) for every rupee of the next fifty thousand rupees of such 


excess 


(a?) for every rupee of the remainder of such 


6xce.ss 


Rate. 

Nil. 

One anna in the rapee. 

Nil. 

• 

One anna and three pies 
in the rupee. 


Nine pics in the rupee. 

One anna and three j 
in the rupee. 


One auua and nine pies 
in the rupee. 

Two annas and three pies 
in the rupee. 

Two annas and nine pies 
in the rupee. 

Three annas and three pids 
in the rupee. 

Three annas and nine pies 
in the rupee. 

Four annas and three pies 
in the rupee. 

Four annas and nin^ pies 
in the rupee. 

* 

Five annas and three pies 
in the rupee. 

Five annas and* nine pies 

* in the rupee. 

Six annas and three’ pies 
in the rupee. 


Part TTI. 

Adaptations of the Indian Income tax 

Act, 1922 to provide for the summary 
assessments of income-tax on total 
incomes of less than Rs. 2,000. 

1. The Incomc-tax Officer may, save 
where be has served a notice under sub- 

22, Indian Income-tax Act, 
1922, make a summary assessment of the 
Income of ah assessee to the best of his 
judgment’, and shall serve on the as. 
sesseo a n«'tice of demand in a form to be 
prescribed by the Central Board of Re- 
ven^ue ; and such notice shall be deemed 
to be a notice of demand under S. 29 of 
that Act. 


2. Any assessee in respect of whom 
such summary assessment has been 
made, may, within thirty days of receipt 
of the notice of demand, make an appli¬ 
cation to the Income-tax Officer for the 
cancellation or revision of the assess¬ 
ment, and the Income tax Officer sballi 
after examining any accounts and docu¬ 
ments and hearing any evidence which 
the assessee may produce, and Such 

other evidence as the Income-tax Officer 
may require, determine, by order in writ¬ 
ing, the amount of the tax, if. any, pay¬ 
able by the assessee, and aaoh determi- 

* u’ 

nation shall be final : 
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Providnd that, if any usaaseee noaUing 
sooh application filetj therewith a vetuni 
of his income utider suh-S. (2), S. 22, 
Income-tax Act, 19‘«2, the application 
shall be deemed to he a return under 
that sub-section and shall be dealt with 
%aoQordingly. 

3 A copy of an order under para. 2 
■shall be sorvoi on the a°sossee to vvhorn 


it relates and shall he dooninl to lie a 
notbm of demand under S. 29, Intlian 
Income-tax Act, l!'21. 

4. Tim ab've procedure shall apply 
' also to the assessment an l collection 
duiing the hoancial year lOSo-llb of in¬ 
comes of Rs 1,000 ami upward and less 
than Rs. 2,000 which have esc \pod as. 
sessinont in the financial year 19!U-3-). 


Articles 

THE INDIAN CONSTITUTIONAL REFORMS AND THE STATES 

liY 

A. M. Auora, B a. LL. B . Vakxl High Gwalior. 

{continued from Page 55) 


The (lovernor-Genoral as repre- 
•aenbing the executive authority of 
Fe-leration could not constitutionally 
•exercise any control or pararaountcy 
'Over indepndenb Rulers of the States 
and so for the first time the functions of, 
so bo say, the Governor-Oeneral and the 
Viceroy are differentiated under the Act. 
The berm Viceroy has never been used 
in aay statute or warrant of appoint¬ 
ment. It is a courtesy berm and always 
intended bo he so. The word used is 
His Majesty’s Representative. Under 
'S. 3 of the Act, the powers of the Gover- 

nor-General do not include any : 

“ Povvers connected with tV>o exercise of the 
fauctioDS of the Crown in its relations with the 
IndUn States.’ 

For the exercise of such functions 
His Majesty will appoint : 

“ His Majesty’s Reprefentative in like raan- 
ner, having such powers and duties in con¬ 
nexion With those functions (not being powers 
ani duties conferred or imposed by or under 
tnis Act on Governor-General) us His Majesty 
,may be plewed to assign lo him.” 

Unler this Act both the offices can be 
filled by one person as well. This is a 
wholesome departure and will be much 
rappreciated by their Highnesses. The 
representative bo appointed will be able 
to offer greater protection to the States, 
freed as he will be from the trammels of 
the Council discussions as heretofore 
Governor-General-in.Council was autho¬ 
rized to act. 

It is no wonder that the word repre¬ 
sentative only occurs once (S. 3) and is 
nob found elsewhere in the whole of the 
Act. The Act only deals with the con- 
rstiblibion: and functioning of the Federa¬ 


tion '.ncludiug the Governor's Provinces 
and does not provide for the regulation 
of the relation between the Crown and 
the States. However there is one point 
which I would like to stress upon in 
this connexion. There are certain pro- 
visions in the Act which empower the 
Governor-General to interfere with the 
Federated States in certain defined con- 

dibions. As for example S. 127 says : 

• • i< 27 _(i) The executive authority of every 
Federa-ed State shall be so eseici-sed as not 
to impede or prejudice the exercise of the execn- 
iivo authority of the Federation. 

(2) Tf it ADpears to the Governor-General that 
the ruler of >*nv (edernicd State has in any way 
failed to fulfil bis obligution under the preced¬ 
ing sub-sectiou or has failed to muintain a sye- 
tcin of admiii'sfration edequ+te for the vurpof=e3 
of any act of the Federal Legishtlure. the «d- 
iniiiisiration of whiih has been entrusted to 
him or to his office rs. the Governor-Geneml act. 
ing in his fiiscretion. may issue such instruc 
tions to the Ruler as he tbinlis fit.” 

In view of the Sovereign Status of the 
States. I think it will be more constibu- 
ti-mal and apposite if the Governor- 
General acts through the Representative 
or Viceroy in issuing instructions to the 
Ruler. The Federated State is a Co¬ 
ordinate Government with the li’edera- 
tion and is nob its subordinate. If there 
is any clash or diherenco betw'een the 
bw’O Co-ordinate Governments under the 
suzerainty of Hi^ Majesty, the constitu¬ 
tional course would be a representation 
to the Suzerain Power, who shall set the 
matter right The Governor-General as 
the executive authority of the Federa¬ 
tion may and can exercise control over 
the administrative machinery of all the 
units for the due execution of the Fede- 
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ral Laws. It will not be out of place 
to invite attention here to S. 291 (l) 
which says : 

“ Nothing in this section shall be construed 
as conferring on the Govcrnor-Genoral-in- Coun¬ 
cil any functions connected with the exercise of 
the functions of the Crown in its relations with 
Indian States." 

INTERPRETATION 

The words British India," *' India," 

Indian State" and “ Ruler of a State 
often occur in the Act, They have been 
defined in the Code and it is necessary 
to understand them properly for proper 
discussion of the subject. S. 2b9 defines 
them as follows : 

‘Eritish India means all territories for the 
time being comprised within the Governor's 
Provinces and Chief Commissioner's Provinces. 

* India ’ means British India together with 
all territories of any Indian Ruler under the 
suzerainty of His Majesty, all territories under 
the suzerainty of such an Indian Ruler, the 
tribal areas and any other lerritorre.s which His 
Majesty-in-Council may from time to time, 
after ascertaining the views of the h'ederal Le¬ 
gislature, declaie to be parts of India. 

‘ Indian State ’ includes any territory whe¬ 
ther described as a State, an Estate, a Jagir or 
otherwise belonging to a Ruler under the suzer¬ 
ainty of His Majesty and not being part of 
British India. 

‘ Ruler ’ in relation to a State means the 
Prince, Chief or other person recognized by His 
Majesty as the Ruler of the Stale." 

These definitions have been made for 
the purposes of the Act and have no 
significance beyond that but still I can- 
not help remarking that there is no 
mention of any suzerainty or Sove- 
reignty of the Ruler over his territory 
and the rights, authority or jurisdiction 
possessed by him as such in or over his 
territories^ This is the first attempt to 
define an Indian State" and the defini¬ 
tion should have been more ample. 
There should have been some mention 
of Treaties or Sanads and Jagirs or Es¬ 
tates should not have been mixed with 
sovereign States. The word ‘belonging’ 
is used with reference to private pro¬ 
perty. Similarly Ruler ’ has been very 
inadequately defined and makes no men¬ 
tion of his severeign status. The refer¬ 
ence of ‘ Suzerainty of any such Indian 
Ruler ’ in the interpretation of ‘ India,’ 
only refers to the suzerainty of H. E. H. 
Nizam over Berar. 

There is one other point which should 
be borne in mind in this connexion. 
This Act is not legally binding upon a 
State and has the same value as any 
other existing Acts of the Parliament. 


The provisions of the Act legally at best 
constitute an offer to the States on be* 
half of the Crown to enter the proposed 
Federation on the terms and conditions- 
laid down therein. It is open to them 
to accept or not to accept the terms ani 
refuse to join the Federation. 

FEDERATION OF INDIA 

Section 5 of the Act, provides for the- 
esbablisbment of the Federation of India, 
consisting of Governor’s Provinces and 

" (b) the Indian States which have acceded or 
may thereafter accede to the Federation," 

by means of a declaration of Proclama¬ 
tion by His Majesty which shall only be 
made provided the following condition 
is satisfied that the States ; 

"{a) The rulers whereof, will in accordance-- 
with the provisions contained in part 2. Sch. 1 
to this Act, bo entitled to choose not less than 
fifty-two members of the Council of tho State,, 
and 

(b) the aggregate population whereof, as as¬ 
certained in accordance with the said provisions, 
amounts to at least one-half of the total popula¬ 
tion of the States as so ascertained, have acceded, 
to the federation." 

The next S. 6 provides the manner in. 
which an Indian State can join the Fe¬ 
deration, This is an important sectioriK 

and r shall quote it in extenso. 

"6(1). A State shall be deemed to have ac¬ 
ceded to the federation if His Majesty has signi¬ 
fied his acceptance of a declaration made by the- 
ruler thereof whereby the ruler for himself has- 
heirs and successors, 

(a) declares that he accepts this Act as ap¬ 
plicable to his State and to his subjects with the- 
intent that His Majesty the King, Governor- 
General of India, tho Federal Legislature, the- 
Federal Court and any other federal authority 
established for the purposes of the federation 
shall exercise in relation to his State and to his- 
subjects such functions as may be vested inr 
them by or under this Act ; 

(b) specifies which of the matters mentioned,- 
in the federal legislative list he accept.^ as 
matters with resject to which the federal 
legi^latu re may ma ke laws for his State and- his- 
subjects and specifies any condition to which 
his acceptance of any such matter is to be- 
deemed to be subject, and 

(c) assumes the obligation of ensuring that 
the due effect is given to this Act within his- 
State ; 

Provided that a declaration may be made: 
conditionally on the establishment of thefe*- 
deration on or before a specified date and in that= 
case, the State shall not be deemed to have- 
acceded to the federation if the federation is not, 
established until after that date. 

(2) A ruler may by a supplementary declara¬ 
tion made to and accepted b; His Majesty dec¬ 
lare his willingness to accept conditionally or- 
otherwise any other matter as a matter with, 
respect to which the federal Legislature may. 
make laws in relation to his State and the snb- ’ 
jects thereof or willingness (o waive in the wholer 
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ox in the part any condition specified in a pre¬ 
vious declaration made by him. 

( 4 ) The validity of any declaration tinder this 
section shall not be aSeoced by any amendment 
of the provisions of this Act, mentioned in 
Soh. 9, to this Act but no such amendment, 
shall in any case, be construed as extending to 
the Federated State without the concutrenco 
of the ruler of that State. 

(6) In this Act a State which has acceded to 
the federation is referred to as a federated State 
and the declaration by virtue of which a State 
has so acceded, construed together with any 
supplementary declavatiou made under this 
section is referred to as the instrument of Ac¬ 
cession of that State.” 

This is a very important section from 
the point of view of States and deserves 
to be considered very closely and care¬ 
fully. The following points emerge from 

a close examination of the section: 

(a) It is optional with the State to join or not 
to join the federation. 

(b) It is not necessary that a ruler should 
delegate powers to the federation to legislate on 
all matters mentioned in the federal legislative 
List <on which the Federal Legislature is em¬ 
powered to make laws, sub-S. (9j. Under Cl. (b) 
sub-S. (1), the ruler can reserve for himself 
and omit any matter from the list and accede 
the power to the federation under such limita¬ 
tions and conditions as he likes. 

(c) The machinery of the federation shall not 
operate within the Federated State for the due 
execution of Federal laws and matters. The 
ruler, under Cl. (c), sub*S. ( 1 ), undertakes the 
obligation on himself to give due effect to the 
Act in his State by his own machinery. The 
provision ensures executive autonomy. 

(d) All future amendments in the Act will 
be made with the concurrence of the Euler of 
the Federated State though sub-S, (4) could 
have been better expressed to give effect to the 
above intention. Sub-o. (4) lays down that any 
amendments of the provision of the Act men¬ 
tioned in Boh. 2 will not effect the validity of 
declaration made by a ruler A perusal of the 
schedule shows that all and any matters of 
importance are excepted and it follows that any 
amendments made with respect to the excepted 
matters will effect the vadaliiy of the declara¬ 
tion. Sub‘S. (4), only means that minor amead* 
menta in the Act will not effect the validity of 
instruments. All such matters such as all 
embracing powers of the Goveruor-Geoeral, the 
discharges of his fuactions in his discretion or 
in the exercise of his individual judgment, the 
special responsibilities of the Goveraor General, 
the external affairs, the Buperiatendeace of 
Secretary of State, the financial safeguards, the 
allocation and manner of election of seats in 
the legislatures, the procedure of making laws, 
Federal Railway authority, the rights of Indian 
States, provisions against discrimination etc. 
eto. are excluded from the list and any amend¬ 
ment in respect of them may invalidate the 
Instrument of Accession.” 

Bo far 80 good and there is nothiog 
objectionable from the points of view 
o^States. The provisions against which 
Btceog agitation is being carried on in 


British India have boon oxoepfcod in 
' Soh. 2. lu case any modiiioation is 
made with respect to them, ihe Princes 
will have the right to revise their posi¬ 
tion but the Indian States would not 
like to antogonise British India by 
giving any look that the provisions have 
been put in in their interest or at their 
asking and the wording of Sch. 2 be 
amended in that light. 

At the same time I cannot help re¬ 
marking that while care has beeu 
taken to provide bo threaten the Fe¬ 
deration with dissolution if any of the 
provisions thought objectionable by 
British India are touched, in so far it- 
gives right to the States (on whose ac¬ 
cession to the extent of at least one- 
half of tbo total population of the 
States the federation will come into 
existence) to declare their instruments 
invalid, the right of Governor-General 
and other federal authorities to exercise' 
their functions under the Act in rela¬ 
tion to the federated States has been 
expressed in much too wide and general 
terms and gives a look of interference in 
the internal sovereignty. If it be so, thea 
the wording of sub-S. (l), S. 6 must be. 
recasted. 

LEGISLATIVE POWERS 

Sch. 7 contains three lists : 1. Federal 
Legislative List : 2. Provincial Legis¬ 
lative List and 3. Concurrent Legislative- 
List. These lists comprise of different 
matters of administration and taxation. 

Under S. 100 

“(L) Tbe Federal Legislature has and a Pro¬ 
vincial Legislature has not, power to make laws, 
with respect to any matters enumerated in the 
Federal Legislative List (List 1). 

(2) The Provincial Legislature has and the 
Federal Legislature has not power to make laws 
for a Province or any part thereof with respect 
to any of the matters enumuratod in the Pro¬ 
vincial Legislative List (List Ilj. 

(3) The Federal Legislature and subject to 
the preceding sub-S. (1) a Provincial Legislature 
also, has power to make laws with respect to 
any matters enumerated in Concurrent Legis¬ 
lative List (List III;.” 

Sub-S. (4), S. 100 farther provides 
that the Federal Legislature has power 
to make laws with respect to the matters 
enumerated in the Provincial Legisla¬ 
ture List except for a Province or any 
part thereof. 

Section 99 provides that the Federal. 
Legislature may make laws for the 
whole or any part of British India or 
for any Federated State. 
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Sab-S. (2), Cl. (c) dxceaih the jarisdic- 
tioii in 1 p -oiMdci this 

‘in ct.-;oof with ■re>pc::t-to a mitt^r ac- 

cftpf.ol m tlio (n'truni-^nt of icc^'^ioQ of a 
ratel Stile a mittof with to wliioh 

till E’ller.il rjrjfjUlatiiro miv nii'^e law-? f >r that 
Sc.ile in I for th) th?roof. to .all subjects 

of that Slate wherever they m ly be.” 

Tad p)vV'r of loqUlation possessed bj’ 
tho [ie^isUbiire are subjsefe to 

an )t lior i:np^rt int proviso coQtainod in 
H lOl as far as the States are concerned. 
It sa • s: 

“Idl. N'olli-ng in tills .Vet shall be construed 
as p'npj vcriri.' the J’e leral Lei'islatnrc in virtue 
of Che VCvCssioii of a State to the Federation to 
make laws oxtendins to the State or the subjeats 
thereif ot her>vUo th in in accordance with the 
Instru'nent of .Vcci-ssion of that State and any 
coo litions cont lined therein.'’ 

A perusal of the provisions mentioned 
shows that, under S 100 (l), a Provin¬ 
cial Legisliture has no power to make 
laws with respect to any matters cou- 
tainei in the Federal Leijislabive List. 
Thsre is no raention of aPelerated 
State, [t follows that a Federated State 
pos-cesses concurrent powers of Legis¬ 
lation with the Federal Legislature 
with respect to matters contained in 
List r though as a matter of fact a State 
could nob be legally deprived of its right 
to legislate merely by a mention of the 
fact in the Act than by its own 
voluntary surrender or giving up of the 
right under the Instru-uent of Accesdon. 

However there is another important 
provision in the Act which should as 
well be considered in this connexion. 

Section 107 (3) provides; 

"If any ]>rovi9ion of a law of a Federated 
State is repu'uint to Federal Liw \7luch ea¬ 
ten Is to that State, tho Federal Law. whether 
passe 1 before or after the law of the State, shall 
prevail and the law of the State shall to the 
extent of repugnancy be void.” 

If there ever occurs such a conflict of 
laws as fnrashadowad above, the posi- 
tioQ will be very interesting one as 
State Ciurts which will administor the 
Federal Laws will be boun I by State 
Laws and will owe no allegiance to the 
Federation. However such a consti- 
gency is provided for in S. 6 (1) (c) as 
well whers a Ruler 

‘‘assume-* the obligation of eosuriog that due 
effect is given to tbi.s Act within his State.” 

Fe hral Coi^rt .—There shall be a Fede¬ 
ral Gjur'; which shall exercise juris Ac¬ 
tion as provided in the Act. Under 
S. 194 

‘‘the Federal Court shall, to the exclusion of any 
other Court, have an original jurisdiction in any 


dispute between any two or more of the follow¬ 
ing parties, thvt is to say. the P-ilervbion. artjf 
of the Provinces or any of the Peier.itel States 
if and in s) far as the dispute involves a matter 
of !e'al right. 

Pfo.'ide.i tint the said jurisdiction shall nob 
extani to a dispute arisin? under anv agreemenb 

.to a dispute to which aStvte is ptrty 

unless the disp-i'.a con;efns the applicition or 
inter )ret ition of the Act or any order in Com ul 
made thereunder, or concerns sotu! mv.ter w th 
respect to which the Federal Legislature has 
power to rnike laws in relation to that State.” 

Tia Federal C)urb in su h mibtera 
shall only give decUrabory JudgeneDb 
(sub-S. 2). 

An appeal shall lie to the Federal 
Cuurb from a High lourb in a Federated 
S'jabi on th3 ground that a rjmsbion of 
Uw with re8p3 5b to bh3 appUettion of 
inberpreGation of this Actor auyOrler 
in Council has been wrongly decided. 
Tbs appeal shall be by way of spsoial 
case to bo stated for tho opinion of the 
Federal Court (S. 197). 

The law declared by the Federal Court' 
shall be binding on the Federated State 
(S. 202) and all the authorities, Civil 
and Judicial, througheub the Federation 
shall act in the aid of the Federal Court 

(S. 200). 

Section 207 provides that His Majesty 
may after omenunicabion w.th the 
Ruler of the State do ilara any Court of 
the State bob) a High Court for the 
purposes of this Act. 

Section L93 provides for an appeal bo 
His Mijesty in Council from a decision 
of the Federal Court. 

Section 19I makee any person wh-o 

“la; his hieo for at lease five years a Judge 
of a Hi 'h Court in a Federate 1 State, 

(h) has bam at least 10 years n pleader of a 
High Court in British India or in • 
Feleratel State or of two or more such 
Courts in succession,” 

eligible for appointment to the Judge- 
ship of the Federal Court. 

Legislature and Membership. — The 
Federal Legislature shall consist of His 
Majesty, represented by Governor-Gene¬ 
ral and two Chambers to be known res¬ 
pectively as the Oounul of State and 
the Federal Assembly. The Council of 
State shall consist of 260 members of 
which nob more than 104 shall ba re- 
preseubitives of the Indian States The 
Federal Assembly shall consist of 376 
members of which not more than 136 
shall be the representatives of tfl® 
Indian States. The representatives 
shall be chosen in accordance with the 
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pcovisioni oon'feainfld in Sah. i of the 
Aot. The Goun til jf Semite shall he a 
.pacinvneafi b td/Qob subject (;> dusolu 
tion while che terra of the life of the 
Feierkl A«arahW wdl bo live years un¬ 
less so )aer dissolved. 

The tern of a memhor of Council of 
State shall be nine yoirs and ovory third 
year one-third of the h'llders of such 
seats shall retire. In the bofjinainq one- 
third of ths members shall he cho-^en 
for three years, one.third for six years 
and cne-third for nine yeirs and tlioce- 
after in every thir 1 year per-^ons shill 
be choseu to 6U for niue years the seats 
then becoraing vacant to ensure couti- 
nuiby to the Council. The manner of 
■chnosiog of the representatives of the 
Indian '^tate to Federal fje.iislature is a 
bit complicated and his been explained 
in Sch. 1. The number of seat or seats 
allotted to a State or group of States 
has been provided in the schedule. 
Where a group of States have been allot¬ 
ted a ■leab or seats, in case of Oou icil of 
State the Rulers thereof shall in rota¬ 
tion appoint a person to fill tho seat and 
incase of assembly app)iat a person 
jointly to fill the seat The rules hive 
been elaborately drawn up and apart 
■from the merit of the allotment of seats 
to various ‘Abates every State has been 
■fairly dealt with so that in case of group 
of States, every State gets a chance to 
■send a representative to the Council of 
State during the term. In case of Fede- 
ral Assembly the person is -i ppointel un¬ 
til dissolution. In choo-^ing a person to 
be appointed jointly oich Ruler will 
have one vote and in cise of equility 
of votes the choice shall be defermined 
by lob. Groups have been so framed as 
to consist of States from 2 bo 8 in num¬ 
ber and in such cases the Seabed are al¬ 
lowed representitioQ in proportion as 
they enter the Federati.on. 

There are certain provisions in the 
Tules whi sh deserve special notice. A 
Ruler is eligible to be a member of 
either Chamber and he is exempted 
from the age limit. The States are em¬ 
powered to’send a British subject a 
representative and though under S. 26 a 
person holding an office of profit under 
the Crown is disqualified from being 
ohoeen to the' Legislature, persms 
of the services of the ^-roWn in India 
and retaining all and any of his rights 
such, while serving a State are ex- 
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empted un’ler 8.‘ 21 } (i) frotu tlio l)an and 
thm officers lent b> a Stite can ho ap¬ 
pointed to tho (jogial ituro through the 
Stito. There i.s anohliev iin|) 'rbaiii- provi. 
sion contained in R. 13 which enpowors 
tho Governor.Goaonil in his discretion 
to vary tlio table of scats l)y bransforritig 

any Stafe fro n one group bo anf)bh6r. 

"('ll Wir.h a viuv to reiuuici' tlie nu tPior of 
se lbs whidi l)v rov-on of the n >n-:icce-;^ioii f>f a 
Staio or S'.atoi otboi >vUo rotniin unriUtji; 

or (b) with a vio.v to itiri <4 iti aepir.ite 

Rr.)'i [> i St lie*! wh )>o R iler-i <lo ml Stato-i \vh ><0 
lii!e-R do not dosire to inilcc nppoint'uout-s 
jointly iiisiead of in rotation. ' 

The abjve rule m ikes a provision for 
temporary woightage in compensation 
for non-accedIng States. The Joint 
P.irliamenbary Committee had recom- 
men.led 

“that tho representative? of tho States which 
have acceded -hoald be einpowoccd to elect ad¬ 
ditional cepceseiitative? ia both Kou^o; upto 
h iir the nuiiiber of States' seats which remaiii 
uofilled.” 

The Act has vested the powers in the 
G■)vernor-G 0 neral in his discretion to 
give tin weightage as he likes. The Ra- 
prssoutatives of the States will be ap- 
pointe 1 by the Rulers of the States con¬ 
cerned and will not be elected ones as in 
the case of British fudia. 

Im'.rwnents of a'Ce^ssion .—From the 
legal point of view this declaration is a 
mo^^t important document and if it is 
really to contain voluntary and free ag¬ 
reement between the patties, I am sura 
much of the discontent among the 
Princfis will disappear. I am afraid 
much of tho dissatisfaction among the 
Princes towards the proposed Federa¬ 
tion is due to misconception of the con¬ 
stitution il position. They had vainly 
hoped for war I to look f.r the safeguards 
in the body of tho AJt As explainad 
ab)V 0 the Parliament has no right or 
power to legislate for any other dove- 
reign G ivernment and the pr ivisions of 
any enactment passed by the Parlia¬ 
ment Ciinnot he legally binding on the 
States -S. 110 of the Act reserves the 
power of the Parliament bo legislate for 
British India or any part thereof only 
and in ikes m mention of the States. 
The proper place to make a provision 
for the Bifeguards is the fnstrumentg 
of Acce-ision, and if the instrum siits 
are allowid to be properly anl freely 
drawn up, I am sure the' Rulers 
will gain many of their p')in68. I 
tblnk the Act is based on such an as- 
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sumption as it could nob be otherwise. 
A reference to some of the provisions of 
the Act makes the point clear. S. 6 pro¬ 
vides that a Ruler can specify "any con¬ 
dition to which bis acceptance of any 
such matter is to be deemed to be sub¬ 
ject." I have quoted S 6 in exfcenso 
above and sub-S. (2) entitles a Federa¬ 
ting State to give his consent condition¬ 
ally or waive in whole or in part any 
condition specified in a previous declara¬ 
tion. S. 101 further provides that the 
Federal legislature shall under no cir. 
cumstances be empowered 

“to make laws exteiming to the State or the sub* 
]ects thereof otherwise than in accordance with 
the Instruments of Accession of that State and 
any condition contained therein." 

The implementing of “treaties and 
agreements with other Countries" is one 
of the subjects in the Federal List. 
S. lOG specially provides that the entry 
of the subject will not empower the Fe¬ 
deral Legislature to male any law for a 
a Federated State except with the pre- 
vious consent of the Ruler thereof. I 
think the above express provisions oflfer 
enough protection to the States. If it 
was ever thought that the association of 
a progressive unit with a static unit 
could be brought about without disturb, 
ing the lotus-eating equilibrium of the 
latter, the disillusionment was bound 
to come. The impact between two such 
units must result in giving a rude shock 
to the latter and the latter should not 
complain or be afraid of it. It is only 
natural that democracy and autocracy 
can hardly go together and any associ¬ 
ation between the two must bring a 
change in the latter and make it uDore 
responsive to the people. That is by the 
way. What I mean to emphasise is that 
if instruments are allowed to be drawn 
up properly and freely much of the 
essentials of the vital interest and funda¬ 
mental requisites of the States on 
which they have throughout laid great 
stress could be secured. It is not neces¬ 
sary that the Instruments of Accession 
of all the States be alike. I have no 
Quarrel. with the word. What I think 
is that the in.strumenfc must be in the 
nature of an agreement or pact between 
the parties the S^ate and Crown. It 
should not be a unilateral act. I am 
further of opinion that from the legal 
point of view the necessary provisions in 
the Act applicable to the Federating 


State have to he mentioned in the in¬ 
strument in some form or other and it 
will not do to merely specify the provi¬ 
sions not accepted by the State. 

Executive Authority. — Limitations- 
have been provided in the Act as re¬ 
gards the legislative powers of the Fe¬ 
deral Legislature to protect the interest 
of the States hut no corresponding pro¬ 
vision has been made with respect ta 
PIxecutive Authority or authorities in 
relation to the same matter. I have just 
mentioned that the right of Executive 
Authority to interfere has been expressed 
in much too wide and general terms. An 
attempt has been made in S. 8 to res¬ 
trict the extent of the powers of tho 
Executive Authority but it is qualified 
with a saving clause which nullifies its 
eEfect. 

Section 8 lays down— 

"(l) the authority does not, save as ex* 

pressly provided in the Act.extend in 

in any Federated Stato save to matters with res¬ 
pect to which the Federal Legislature has power 
to make laws which apply to that State." 

Further S. 124 lays dovs’n that the In¬ 
strument of Accession— 

“shall contain provision enabling the Governor- 
General in his discretion to satisfy himself, by 
inspection or otherwise, that the administratioD 
of law is properly carried out." 

Section 123 (3) empowers the legisla¬ 
ture to— 

“coufer powers and impose duties upon a State 
or officers and authorities thereof" 

These sections when read with S. 6 (l) 

(c) under which a Ruler— 

“(c) assumes the obligation of ensuring that due 
effect is given to this Act within his Slate" 

give a look of undue and undefined inter¬ 
ference of the Executive Authority with¬ 
in the limits of the Federated State and 
might justifiably raise misapprehensions 
in the minds of the Rulers. At the same 
time [ do admit that it is very difficult 
and almost impossible to define exactly 
the extent of the exercise of Executive 
Authority in administration. 

The Federated States must understand 
that executive authority acts in name 
of the Federation of which they are 
members and as such derives power 
from them. He is not any exterior 
authority imposed upon them. ^ If they 
agree to become members of the Federa- , 
tion the whole Act must apply to them 
as far as they are concerned. If the 
federating units are given liberty to 
choose from amidst the provisions .con- • 
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tained In the Act, and oonsidering the 
number of the units in the Federation 
•of India (600 States and the Provinces 
of British India), there might arise a 
position which is diflioult to conceive 
and almost impossible to funotion and 
we may have multiplicity of constitu¬ 
tions operating in diderent parts of 
India as a result of the Bill. Still I 
-feel that the right of the executive 
authority to interfere and control has 
been expressed in too loose language. 
In my opinion the language is capable 
of being improved and made more pre- 
oise. I also think that the Instrument 
•of Accession is the proper place where 
an attempt should be made to define 
the limit and extent of interference and 
it may be possible to adjust the differ- 
onoe by proper* wording of the Instru¬ 
ment. We have seen that the powers 
of the legislature to make laws of the 
Federated States have been limited. A 
corresponding limitation for the right 
of the executive authority to interfere 
must as well be provided in the Act. 

Failure of Constitutional Machinery. 

Section 45 is another important clause 
of the Act. It empowers the Governor- 
General in his discretion to suspend 
the constitution when he is satisfied 
that a situation has arisen in which the 
<3'Overnment of Federation cannot be 
carried on in accordance with the provi¬ 
sions of the Act, and to assume to him- 
eelf all and any powers vested or exer. 
oisable by any Federated body or autho¬ 
rity by issuing a Proclamation to that 
•effect. No time limit is provided as to 
how long he can continue to act as 
•such and the Governor-General may 
like in his discretion to carry on the 
Government in this way as long as he 
likes. This is unfair to the States. 
The States have acceded the powers to 
•establiBh a Federation and in all fair, 
ness the powers must automatically 
Tevert to them no sooner the Federation 
ceases to act. At best a time limit ol 
six months be provided in the Act and 
if within the above period the affairs 
do not resume the normal shape, the 
powers and rights acceded by the State 
will revest in the State and the Buler 
will taka over the charge as soon as be 
signifies his assent to assume control 
•of theip after making due arrangement 
<or the same. 


Special responsibilities of Governor- 

General. 

Section 12 mentions of the special 
responsibilities of Govornor-Goneral. As 
far as the Indian States are concornecl 
the sub-CI. (g) provides for “tlio protec¬ 
tion of the rights of any Indian State,” 
This clause is very meagrely worded 
and makes no mention of treaties or 
protection by means of military help 
guaranteed by the Crown to the States. 
The clause should be amplified so as to 
include all the obligation of the Crown. 
While on this subject it will not be out 
of place to refer to the Legislature 
and Ordinance.making power of the 
Governor-General, even power to enact 
Acts in certain circumstances. Under 
the present Constitution too the Gov¬ 
ernor-General possesses powers to pro¬ 
claim Ordinances but they, as such, 
have no jurisdiction or effect over the 
States, and if the provisions of the 
Ordinance are sought to be enforced in 
the States then the good offices of the 
Rulers are sought through the Political 
Department to enact similar laws in 
their respective States. The ordinance¬ 
making power of the Governor-General 
does not touch the States at present. 
Ordinarily speaking the grave situation 
oomtemplated in Cb. 4 and 5 of Part 2 
would not arise from the administra¬ 
tion of subjects ceded by the States to 
the Federation, but enactnaents and 
ordinances issued by the Governor- 
General would be binding on the States 
under the Act. It will thus appear 
that the status of the Indian States 
would materially suffer in this respect 
and they stand to loose. I hope seme 
such provision will be inserted in the 
Act,so as to limit the applicability of the 
Governor-Generars Act or Ordinances 
issued by him as far as the States are 
concerned to the matters delegated by 
the States or the grievances of the States 
in the matter be removed in some 
other form. 

Loans. S. 160 of the Act makes a wel¬ 
come departure in so far as it empowers 
the federation to give guarantee in 
respect of loans raised by any Fede¬ 
rated State”, besides authorising the 
federation to advance loans to the Fede¬ 
rated States at their discretion. 

Jagirdars & Inamdars. S. 281 pro¬ 
vides (or the protection of the rights of 
Jagirdars, Inamdars etc., etc. 
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JJiTfct Conne.Tio>i —Some of tho States 
are lar^e eDou;.h in aieii a«.d pujulation 
to bo equal to soji.e ol the < ouotrios in 
Euio[) 0 . As lor example Hsderabad is 
as big as Italy. While some of the 
other States are bigpei’ both in area and 
po ulatiuu than many of the smaller 
KiofidouKS ul Europe, in my opinion the 
time has now come that with the iu- 
au u ation of federation i t India some 
ol the bi^;.er States in India such as 
Hyderabad, M\so.'e, Kashmir, Gvvalior 
I'aroda ai d Tianvancoie be entitled to 
have direct connexion and repieseiita- 
tion with the Crown in England, and 
their nilexs bo laised to tlie status of 
Kin^s It is a distinction and honour 
which will bo much appreciate! by the 
rulers. If the above-mentioned States 
decide to join the federation, the neces¬ 
sary quota of the States will be forth¬ 
coming ami the condition precedent for 
the es'ahlisl ment of fedeiation being 
fulfilled the federation comes into exis¬ 
tence. I am sure such recognition will 
serve as incent ve for the States to 
enter the lederatipn and will mure than 
mate up for tho loss, ii any, these * tates 
may suffer by joining the federation- 
Federal liaih' ay Authority .— I be aoove 
authority constituted under the Act 
•will oxerc se huthority over ' construc¬ 
tion, maintenance and operations of 
Railw-nys in India” thus including Rail- 
•ways working in Indian States. This 
Railway authority under this Act is not 


subordinate to the Federal Legislature 
Uhe States are thus asked to sun coder 
their rights in respect of railways, 
owned by them to a body which owes 
no allegiance to them. 

Under IS. ]8< : 

‘‘II any question arises between tlieauthority 
and the ruler of the Federated Stale wbo is 
the Owner of the railway iti that biale as to 
wbeiber the authority aio «o exorcising or pio- 
po>iDg as to exercise tbeir powers whether io 
relation to tbe cou>irucLioii ol new hues or 
otherwise, as to lefuse reasotial)le facilities for 
the trafic of that railway or to discriminate un¬ 
fairly by giaiitiiig of undue preferences or oiher- 
'wi^e agaiust that railway or to subject it to- 
nniuir or unecouonhe competition'*. 

Tbe question will be referred tea 
tribunal as constituted under the Act. 
Sub-S. (6, provides that any law of the- 
Fede ated State inconsistent with the- 
decision of i he tribunal shall be invalid 
to the extent of inconsistam y. bub- 
S. (5) provides for an ai peal to tlifr 
hederal Couit if the tribunal has de¬ 
cided any question of law wrongly. 

The constitution of railway authority 
as contemplated by the ,^ct wi 1 tender 
the position of the piinces much help¬ 
less. The authority must be subordi¬ 
nate to the Heceia- Legislature where- 
the piinres are represented. Tbe States- 
have laid out large sums of D>ODey ia 
const'uctiug the network of railways ia 
their territories and have s^ent nach. 
money in maintaiuing them. Their 
control over their railways should not 
be weakened. 



Public Prosecutor v. K, Krishna Nayar. 1934 M. W. N. 856. 

BY 

0. S. SoMayAJDLU, B.A., B.L,, Vakil, Vizagapatam. 


In the above case decided on 27th 
Juno iyb4 their Lordships Madhavan 
Nair, d. and Va-adachariar, .J., held that 
an accused who kicked the deceased, a 
young boy who at once fell down and 
die I, is guilty of an offence under 
S 504.A, 1. P. C, S. 304.A reads as 
follows: 

“ NN boBver causes the death of* any person by 
doing a lUi-b aud uegligeiii act not nmouQtIng 
to cuIpable buinicide shall be punished with 
iiiipri>oiiuieiii ol either de>-criptiou for a term 
which may extend to two years or with fine or 
with boih.” 

Whoever causes the death by doing an 
act rashly and uegligently and the of¬ 
fence not being culpable homicide com¬ 
mits an offence under S. a04-A. The 


word “act” signifies that the act in doing: 
which rashness or negligence is ocnamitted 
is a lawful act but not a criminal act. lu 
the execution of such act if tbe ooer is- 
guilty of rashness or negligen<ie and 
oeath occurs, an ofienoe'under 8. i'04 A 
is committed. If due care is taken the- 
consequences would not have followed. 


It has been laid down in 12 Mad 6^' (If 

that •'>. 301.A does not apply when death 

is caused by an act. being in its nature- 

citminal. It has been laid down in 

(1897-1901) 1 U B R314(2)thatS.804.A 

-- ^ -— 

1. Queen-Empreas v, Daiaodaran, (1669) ('i Mad 

66 . 

2 Qoeen-Empress V. NgaNi, (1897-1901) 1 U& 
B 3li. i 
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hliB no application whon tbo act itself is 
i^plikwful-anJ amounts to the voluntary 
Oomuns^ion of au otTonce against the per¬ 
son Personal injury intentionally 
caused is neither a rash nor a negligent 
act. In 4 Cui 764 (3) it has been laid 
down that acts probably or possibly in¬ 
volving danger to others but which in 
themselves are not offences may be of¬ 
fences under Ss. b36, 337, 338 or 3'H-A 
if done without due care to guard against 
the dangerous consequences. 

The following are held to be offences 
under S. 304.A. (1) Where a railway 
ofhoial after being instructed to remove 
some trucks down an incline uncoupled 
and simply disobeyed the instruction and 
lost control over them and a cooly in 
trying to stop the trucks fell under the 
wheels and was killed. (2) Where an 
engine driver failed to sound his whistle 
before starting the engine and the engine 
having been put in motion caused a boy, 
who was painting alwagoo on the line in¬ 
jury which resulted in his death. (3) Where 
the accused while out shooting with 
the deceased in jungle separate from him 
seeing some thing move in the jungle but 
without waitiug bo see what it was fired 
ashot at the deceased. (4) Where the ac¬ 
cused being absorbed in an attempt to 
witness the pr^^paration for a festival 
drove hie cart on ime side of the road re¬ 
gardless of the persons standing on that 
part of the road and in so doing drove 
over atid killnd a child (5) Wh ere t he 

S. li«uipecor v. Keiubadi, 4 Gal 764. 


aooused who was sleepy wliilo driving a 
oar fulled to control the car and the car 
went off the road and dashed agairsb a 
tree and a passenger died aa a result. 
(0) [n the recent Madras Bus Tia edy 
case Cornish, J., hold that an olTcuce 
under S. 304-A was corariiitted when a 
busdrivor ruuoing hie bus sieiclily 
dashed against a Sergeant riding on a 
bicycle and killed him. 

It can be seen in all the above cases 
that the act in execution of which death 
is caused is a lawful act. In M fj U tt 
liy (4-) it was held that an accused who 
killed his mother by beating and kicking 
her is guilty of culpable homicide not 
am muting to murder and tliat 8 304 A 
h*»s DO application. In 12 Mwd 56(1) 
an accused who struck the deceased seve¬ 
ral blows on the nape of the nock and 
the spine was fractured and death en¬ 
sued was directed to be committed to 
the Sessions under S, 304 holding that 
S. 304.A had no application In 4 Cul 
764 (3) it was held that an accused who 
kicked a girl of tender age on the back 
with his bare foot from which kick the 
girl fell down and died is gu-lty under 
S. 304 and not under this sectiou. The 
above cases are similar to the pres"nt 
case, death resulting from an unlawful 
act namely kicking. Iciis therefore sub¬ 
mitted that S 304.A does nob apply to 
the case in question, the act being un¬ 
lawful and criminal. 

4. In lie I^rtgabhvJshauam. (ib74-74) 7 M jj 

0 R 119. 


Eeviews 


The CF ild Marriage Restraint Act 
(19 of 1929) (Sarda Act) by B. Shll4l- 
VASA Kag, M.A., li.L , District Court 
Vftk 1, Guntur, Fubl ahed by Y Krishna 
BaO, Law Bubiisher, Hrodipet, Guntur, 
Price Ten Annas, Pages over 80, Re¬ 
ceived on 29bh March IH35. 

From Its goneral get-up and printing 
the pamphlet is obvously designed bo 
suit poorer pockets Thi.4 is, however, 
perhaps an advantage as if the book 
finds us way even in poorer houses, it 
wiU be diffioulb to ex4ggera(6 its educa¬ 
tive value in lavour of social legisla'ion. 
For one would be greatly mistaken if 
one were to attempt to judge the merits 


of the pamphlet from itB'outward appear"^ 
ance. The book conta ns snve-al chap- 
ters etc. with history of tna Sarada Act. 


A Manual of Indian Connpanies 
Law and Practice (VuU I and il) by 

Mr. SohiiaB R. DaVak, Barrister-at- 
Law, BOmbny, Pubhth-d by Butter- 
worth & Co. (India), Ltd. Avenue House, 
Post Box No 251, Calcutta, lagtsof 
both volumes about 2000, Price Kb. 24 
(both volumes), Received on I3tb May 
1935. 

Mr. Davar who was parfcicnlarly fitted 
to write on this most intricate branch 
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of the law has by producing this 
manual made a most valuable addition 
to legal literature in India. This trea¬ 
tise gives in great detail all company 
Uw together with forms, precedents 
and company secretarial practice. The 
case-law is exhaustively dealt with. 
The author’s exposition is both lucid 
and simple as usual and we can say that 
he has supplied a long-felt want of an 
authoritative work on the subject. We 
hope that it would be appreciated by 
the legal and commercial public for 
whom it is meant. 


Subject-Noted Index of Cases 

(Vols. I and II) by Mr. R. Narayana- 
swAMi Iyer, B.A- B.L., Advocate High 
Court, Madras, Published by The Madras 
Law Journal Office, Mylapore, Madras, 
Pages over 3400, Received on 18th 
April 1935. 

The second edition of this well known 
Index is brought upto-date till the end 
of 1933. The author’s industry and 
carefulness are also fully exemplified in 
this edition. We trust that this edition 
will have as quick a sale as the first. 


The Law relating to Accounts in 
British India, Revised, Enlarged 
and brought upto date by MR. P. 

Shrinivasa AiYanGAR, B.A. B.L., Advo¬ 
cate High Court, Madras, Published by 
Globe Publishing Co. Law Publishers, 
G. T. Madras, Pages about 250, Price 
Rs. 3. Received on 29th April 1935. 

We can say that Mr. Aiyangar’s work 
in bringing this book up-to-date in its 
third edition will be appreciated by the 
legal public who are unable to get hold 
of all the law on this rather complicated 
subject in one book. The book would 


also be useful to the commercial classes. 
The recent statutory amendments in 
Partnership and Limitation Acts have 
necessitated this new edition and the 
book should be useful, to every lawyer. 
The price is moderate. 


The Negotiable Instruments Act 
(Sixth Edition) by Messbs. K. 
Bhashyam and K. y. Adiga, Advocates, 
High Court, Madras, Published by Eas¬ 
tern Law House, 15, College Square, 
Calcutta, Pages over 700. Received on 
7th May 1935, 

This new edition needs no introduo. 
tion. That it is the sixth edition shows 
that the public have appreciated the 
authors’ exposition of this intricate 
branch of law and commerce. Needless 
to say the book is brought up-to-date in 
case law and the inclusion of model 
forms of Negotiable Instruments was 
well thought of. We are sure that this 
edition will be well received by the 
lawyers and the practical men of busi¬ 
ness as it deserves. The printing and 
paper are good. 


The Mamlatdars’ Courts Act, by 
D. B. Godbole, M.A., LL.M. Pleader, 
Poona and D. H. ChaudHARI, B.SO. 
L.L.B., Pleader, Jalgaon, Published by 
D. B. Godbole, 99, Shukrawar Peth, 
Poona 2, Pages about 250, Price Rs. 4. 
Received on 12th May 1935. 

This commentary dealing V7ith a local 
Act in the Bombay Presidency should 
prove useful to the Bench and Bar of 
that Presidency. The Case-law on the 
subject is fully given in appropriate 
places and the exposition is simple and 
clear. 
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An Application for Restitution, its Nature and Period of Limitation 

I)Y 

PIIANI Bhushan Sinha. U.L.. Pleader, Gaya. 

ApI’LICATION under S. 144^ Civil P. C., dealing wifcli restitution has given rise 

to a great deal of controversy. The Indian 
High Courts are hopelessly divided in 
their opinions as bo its nature and the 
point of time from which limitation will 
run. Tiie High Courts of Bombay, Madras, 
Oudb & Rangoon have held that an applica¬ 
tion for restitution is an application for 
execution and governed by Art. 182, 
Lim. Act : see the cases of 1917 Bom 210 
(1). 3921 Bom 67 (2). 1917 Mad 185 (3). 
]&26 Mad 813 (4). 13 1 0 179 (5), 1926 
Oudh J99 (6). 1931 Oudh 51 (7), 1933 
Rang 180 (8). The Patna High Court in 
a recent Full Bench decision in 1934 Pat 
246 (9) overruling the previous Full 
Bench decision in 1925 Pat 1 (10) has 
taken the same view. On the other hand 
Ihe High Courts of Calcutta, Allahabad 
and Lahore have taken the contrary view 
holding that an application for restitu¬ 
tion is not an application for execution 
and as such is governed by the residuary 
Art. 181, Lim. Act and not by Art. 182 of 
the same Act: see the cases of 1932 Cal 308 
<11), 1928 Cal 646 (12), 1918 Cal 457 (13). 1921 All 321 (14). 1922 All 223 (15). 
1934 All 626 (16). 1924 Lab L66 (17), 1931 Lah 504 (18). 

In the midst of these sharp conflicts of opinion, it is very difficult for me to 
<nter into an arena of controversy as to which of the views represents the correct 
proposition of law, but I shall make an honest endeavour to find out a solution of 
•this vexed problem. The decisions of the High Court on account of the divergence 
•of opinion do not enlighten us much, hence I shall discuss the question more with 
Tefereuce to principles than with reference to judicial opinions. My first confcen- 
iiion is that an'application for restitution is an application for execution. If I can 
prove that restitution is a kind of execution, the conclusion will naturally follow 
"that an application for restitution is an application for execution. Let me now 
^analytically examine the berms *‘execubioo” and '*resbibution’' both. The word "exe- 
•cution has not been defined by the Indian Legislature probably because the legis¬ 
lature has felt some difficulty in framing a definition which will survive every test, 
’bat'ib has been clearly defined by Mr. Bingham, a great English jurist as follows : 



1. Kurgodlgouda v. Ningangoada, 1917 Bom 210 
=41 I 0 238=41 Bom 625. 

"2. Hamid All v. Ahmad All, 1921 Bom 67=G2 
I C 233=45 Bom 1137. 

•3, Soma Sundaram Pillai v. Chokkalineam Pillai 
1917 Mad 185=38 I C 806=40 Mad 780. 

4. Pancha Pakesha Aiyar v. Natesa Pathar. 3926 
Mad 818=96 I 0 687. 

-5. Gopala Menon v. Maoavik Raman, (1912) 18 
X 0 179. 

• 6 . Bant Sabay v. Chutai Kuimi, 1926 Oudh 199 
=92 I 0 28=1 Luok 40. 

T Ohandrika Singh v. Bifchal, 1931 Ondh 51= 
1801 0 78=6 Lnok 446. 

-8. Mathnkarappa Chettyai v. Annamalai Chet* 
tyar, 1933 Rang 180=11 Rang 276. 

‘9, Bhaunath Sinha y. Eedar Nath, 1984 Pat 
846=34810 1180=18 Pat 411 (PB). 
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10. Balmukunda Marwari v. Basanta Kumar! 
Dasi, 1925 Pat 1=78 I 0 200=3 Pat 371 (FB). 

11. Soroj Bhusan v. Devendra Nath, 1932 Cal 
308=137 I C 302=59 Cal 337. 

12. Haii Mohan Dalai v. Parmeshar, 1923 Cal 
016=117 I C 543 (SB). 

13. Atul Chandra v. Kunja Bihari, 1918 Cal 457 
=43 I 0 775. 

14. Hanifunoissa V. Ohuni Lai, 1921 All 821= 
63 I 0 184. 

15. Jivaram v. Nanda Bam, 1922 All 223=66 
I C 144=44 All 407, 

16. Paramafihar Sinha v. Sitaldio Dubej, 1934 
All 626=160 I C 1096 (FB;. 

17. Chandra Singh v. Biebun Singh, 1924 Lah 
166=76 I C 501. 

18. Gnjarmal v. Narayan Singh, 1931 Lah 604= 
134 I 0 206. 
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“ Execution is the formal method prescribed 
by law whereby the party entitled to any benefit 
of a judgment or of an obligation equivalent to a 
judgment may obtain that benefit” : Bingham 
on Judgment and Execution. 

In short, execution is nothing but a 
process of giving the benefit arising out 
of a decree to the party who is entitled to 
it. liule of Restitution under S. 144,Civil 
P. C., though it looks like a rule of 
substantive law is virtually a rule of 
adjective law providing a convenient 
mode of procedure. It does not confer 
any new substantive right. Hence it 
can also be defined as a formal method 
whereby the party entitled to a benefit 
of getting restoration to its original 
position arising out of the decree of the 
Appellate Court, which decree has varied 
or reversed the decree of any lower 
Court; and this is clear from S. 144, 
Civil P. C., which lays down : 

‘‘(1) Where and in so far as a decree is varied 
or reversed, the Court of first instance shall, on 
the application of any party entitled to any 
benefit by way of restitution or otherwise, cause 
such restitution to be made as will, so far as may 
be, place the parties in the position which they 
would have occupied but for such decree or such 
part thereof as has been varied or reversed; and 
for this purpose the Court may make any 
orders, including orders for the refund of 
costs and for the payment of interest, damages, 
compensation and mesne profits, which are pro¬ 
perly consequential on such variation or rever¬ 
sal, (2) No suit shall be instituted for the pur¬ 
pose of obtaining any restitution or other re¬ 
lief which could be obtained by application under 
sub-S. (1).” 

If we compare these two definitions 
we can discover the striking points of 
similarity between these two terms ‘res¬ 
titution’ and ‘execution.’ Both belong to 
the branch of adjective law, both are for¬ 
mal methods by which benefit arising 
out of decrees are obtained, but the point 
of difference which they emphasize is 
that the method of executing an ordi¬ 
nary decree passes by the name of exe¬ 
cution, whereas the method of executing 
the decree of the appellate Court or 
any superior Court reversing or modify¬ 
ing the decree of the lower Court under 
which the party has been deprived of 
property goes by the nameof restitution. 
This difference is a difference of name, 
a difference of label, not a difference of 
substance, because they indicate funda¬ 
mental points of similarity, that is, both 
are formal methods whereby the benefits 
arising out of a decree are obtained. If 
we take into consideration the science 
of law which goes deeper and deeper and 


discovers the deep-seated points of simi¬ 
larity among legal subjects avoiding 
superficial points of difference to make 
them fraternize like other sciences, we 
cannot avoid the conclusion that resti¬ 
tution is execution. His Lordship. Mae- 
leod, C. J., in 1921 Bom. 67 (2), has en¬ 
unciated the principle that any benefit 
arising out of a decree can be obtained 
by a method of execution, and the me¬ 
thod of restitution whereby the party 
entitled to the benefit of being restored 
to his original position arising out of 
decree of appellate Court is nothing but 
execution. The following lines of judg¬ 
ment illustrates bis Lordship’s view: 

“An application for restitution cannot be trea¬ 
ted as anything else than an application for exe¬ 
cution. It is the decree of the appellate Couit- 
which entitles the successful, appellant to get 
back something which be has been deprived of by 
the decree of the lower Court under which the- 
then successful party bad actually received pos¬ 
session. In order to get back what he lost the- 
successful appellant must apply for the execu¬ 
tion of the order which entitles him to get back 
that possession.” 

Bub it should be mentioned in this- 
connexion—all restitutions are execu¬ 
tions—the word “execution” is a compre- 
heosive term which includes restituttoi> 
within its circle. Logically the word “exe¬ 
cution” is genus and the word “restitu¬ 
tion” is species. Now it is quite clear that 
restitution is nothing but execution. If 
it is accepted that restitution is execu¬ 
tion, then it logically follows that an 
application for-restitution is an appli¬ 
cation for execution, but I shall not rest- 
satisfied with this alone;' I shall go a 
step further to prove that an application 
for restitution is an application for exe¬ 
cution as they indicate much more simi¬ 
larity than difference; both are applied- 
tions, both are starting points to intro¬ 
duce formal methods whereby benefits 
arising out of a decree are obtained—the 
only difference they bear is the differ¬ 
ence of form which is a superficial dif¬ 
ference and therefore cannot be taken 
as a true criterion for judging them aa 
two different legal entities. Hence it 
will not be wrong to place an applica¬ 
tion for restitution in the group of ap¬ 
plications for execution. His Lordship, 
Sir Courtney Terrell, C. J., in a recent- 
Full Bench decision of the Patna Higbr 
Court in 1934 Pat. 246 (9) has made a 
very pregnant observation couched in 
the finest and the most appropriate ex-: 
pressions which throw a flood of light 
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on the point. The following lines of 
the judgment illustrcites his liordship's 
view: 

'*lt is perfectly true that an application for 
xestitution is not dealt with in that part of tho 
Civil Procedure Code comprised in 0. 21 which 
is entitled “execution of decrees and orders” and 
that they are dealt with under the beading 
Miscellaneous in part 2. It is true that the pro¬ 
cedure for dealing with them differs in some res¬ 
pects from the procedure for carrying out 
other decrees of the Court notably in the fact 
that such application must be made in the 
Court of first instance, but such matters are not 
in my opinion the criteria of the nature of tho 
remedy for juridical classification any more 
than geographical habitat or nomenclature are 
criteria for zoological genus.” 

My second contention is that S. 144, 
Civil P. G., is nothing but an amplified 
form of S. 583 of the old Civil P. C. 
which entitled the party to get the 
benifit of restitution in execution of the 
appellate Court’sdecree; hence under the 
present S. 144 an application for resti¬ 
tution cannot be considered as any¬ 
thing but an application for execution. 

No doubt the words “execution" and 
to execute" which were used in S. 583, 
of the old Civil P. C,, do not appear in 
S.144 of the present Civil P.C.,but it does 
not follow from it that this change has 
brought about a substantial difference 
between these two sections. The Le¬ 
gislature deleted all references to exe¬ 
cution on the ground that they are re¬ 
dundant or unnecessary. This view has 
been supported by many High Courts, 
bub a Division Bench of the Allahabad 
High Court in the case of 1922 All. 
223 (15) and the Full Bench of the same 
High Court'in 1934 All. 626 (16) have 
expressed the opinion that the law 
which was enacted in S. 144, Civil P. C., 
is quite different from the law which 
was laid down in S. 583 of the old Code. 

Sulaiman, C. J. in that Full Bench 
case has raised a number of objections 
against the view that an application for 
lestibution is an application for execu¬ 
tion, but no such objections will stand if 
it is proved that there is no difference in 
substance between S. 144,Civil P.O., and 
S. 688 of the old Civil P. 0., which allowed 
restitution in execution of the Appellate 
Court's decree. I shall prove it from 
the report of the Select Committee 
which reflects the policy of the Legis¬ 
lature by giving out reasons for amend¬ 
ing S. 563 of the old Code, although 
no High Courts have adopted this 
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method of proof. It is settled law tliab 
the proceedings of tho Legislature can 
be referred to for tho construction of 
any enactment which is ambiguous and 
not plain. Therefore I am entitled to re¬ 
fer to tho report of the Select Committee 
for the purpose of construing S. 144, 
Civil P. C., which is so ambiguous and 
doubtful as to give rise to two conflict¬ 
ing interpretations, as 1 have already 
shown. 

The report of the Select Committee 
runs thus: 

■‘The terms of S. 583 of the old Code of 1882 
does not justify practice. The Committee ba.s 
therefore recast the section so as to bring it into 
closer conformity with that practice.” 

Hence it is obvious from the report 
that the Legislature intended to turn 
practice into law. Hence S. 144 is 
nothing bub practice which was evolved 
from the judicial precedents in order to 
give relief of restitution when there was 
no express law to enforce it. Hence it 
carries us back to the time between 
1859 and 1881. The First Code of Civil 
Procedure introduced in the year 1859 
consolidated the rules of procedure but 
did nob expressly lay down any law for 
restitution, bub the relief was granted 
by summary process in execution of the 
decree of the appellate Court. The Indian 
Courts held that restitution of property 
on reversal or variation of a decree in 
appeal should be granted in execution of 
the appellate decree without the need 
for the expensive process of a regular suit: 
See the cases of 10 W. B. 131 (19), 10 
B. H. C. 297 (20), 22 W. B. 435 (21), and 
23 W. B. 441 (22). All these cases were 
decided under the old Code of 1869. In 
23 W. B. 441 (22) the learned Judges 
discussed the principle at length and 
held that where the High Court set 
aside an original decree under which the 
plaintiff had obtained possession of 
certain land, the defendants were enti¬ 
tled to get mesne profits in execution of 
the High Court’s decree for the whole 
period of disposseasion and a regular 
suit for this purpose was not necessary as 
the effect of the High Court’s decree was 
to replace the parties in status quo ante. 
In support of this view the learned 
Judges referred to the Full Bench decl- 

19. Bhib Narain v. Kishore Narain, (1868) 10 W 

R 131=1 Eeng L R A C 146. 

20. Nagindas v. Hatha. (1873) 10 B H C 297. 

21. Dalgeat v. Rewal, (1874) 22 W R 435. 

22. Aoanta Ram v. Kerali, (1675) 23 W B 441. 
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sion in 9 W. E. 402 (23) remarking that 
though this question was nob referred to 
the Full Bench, still all the Judges ap¬ 
pear to have concurred in the view ex¬ 
pressed by Peacock, C. J., in the follow¬ 
ing words: 

Decree of reversal carried with it right to 
restitution of all that had been taken in the 
•erroneous decree in the same manner as an 
ordinary decree carried with it a right to have 
it executed. 

The same rule was followed in sub¬ 
sequent cases. In 3 Cal. 721 (24) 
Ainsley, J., after elaborately discussing 
a large number of cases enunciated the 
same rule of law. Thus it became the 
practice of all Courts: (1) to grant restitu¬ 
tion in execution of the appellate Court’s 
decree; (2) to prevent a regular suit for 
this purpose. In this state the Civil Pro¬ 
cedure Code of 1882 was passed by the 
Legislature which made express provi¬ 
sion for restitution enacting S. 583 in the 
Code, which recognised the old practice of 
granting restitution in execution of the 
appellate decree but did not expressly bar 
the institution of a suit; hence it failed to 
justify the practice in full. On the other 
hand it gave rise to a serious contro¬ 
versy among the different High Courts, 
whether the remedy of restitution was 
exclusive or alternative to a regular 
suit. The learned Judges of the Cal¬ 
cutta High Court, after reviewing the 
cases, have made the following observa¬ 
tions in 6 0. W. N. 710 (25): 

It has no doubt been held that notwith¬ 
standing S. 583 a separate suit can be 
brought to obtain restitution within the terms 
of that section, but we are not aware that it has 
ever been held, either before or after S. 583 be¬ 
came law, that restitution cannot be obtained 
in execution of the final decree of the Appellate 
Court. 

Then the present S. 144 has been in¬ 
troduced in the Civil Procedure Code 
of 1908 as a substitute for S. 583 of 
the Old Code, and it has been so 
framed as to justify the practice. 
Hence it has been framed to justify 
two things: (l) the granting of restitu¬ 
tion in execution of the decree of the 
appellate Court and (2) to justify the 
prohibition of separate suits forrestitu- 
tion. I have already pointed out that 
the practice signified these two things. 

23. Hurrow Chandr Bay v. Surodhani Debya, 
(1868) 9 W B 402=Beng L B Sup Vol 965. 

24. Labikumar v. Subodra Kuac, (1877) 3 Oal 
720=2 0 L B 75. 

25. Radhsy v. Magniram, (1902) 6 0 W N 710. 
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The second thing is very clear from 
sub-S. (2) which lays down: 

“No suit shall be instituted for the pur¬ 
pose of obtaining any restitution.*’ 

The first is implied, otherwise this 
section cannot justify the practice for 
which purpose it has been introduced 
according to the report of the Select 
Committee. Hence it is quite clear 
that S. 144, Civil P. C., is nothing- but 
an amplification of S. 583 of the old 
Code. There is no difference between 
these two sections except sub-S. 2 which 
has been added to S. 144 in order to 
justify practice in full , which was not 
fully conformed to by S. 583 of the old 
Code as it did not provide bar of suit. 
Therefore an application for restitution 
which was held as an application for 
execution under S. 683 of the old Code, 
cannot be held otherwise under the 
present S. 144 of 1908. Hence we can 
legitimately conclude that an applica¬ 
tion for restitution is an application for 
execution and as such it is governed by 
Art. 182, Limitation Act. My third 
contention is that Art. 181, Lim. Act, 
does not apply to an application for 
restitution even if it is assumed for 
argument’s sake that an application for 
restitution is not an application for 
execution. No doubt this contention 
of mine cannot be relished with pleasure 
by the Bench and the Bar as it pro¬ 
pounds a novel theory, still I shall place 
it before the readers as I have some 
materials to justify it. If we look into 
the preamble of, the Limitation Act 
which clearly expresses the object of the 
legislature to amend or consolidate the 
law relating to certain applications, but 
in fact the legislature has prescribed 
limitation for uncertain applications 
also in Art. 181 for which no period of 
limitation was provided elsewhere. The 
certain applications are dealt with by 
Arts. 158 to 180, 182 and 183. Un¬ 
certain applications are dealt with by 
Art. 181, Lim. Act. What are these un¬ 
certain applications? The Legislature has 
kept us in darkness as to them, but the 
judicial decisions under the old Limita¬ 
tion Act of 1877 have jumped into the 
dark unknown, and have discovered two 
important criteria for judging them:^ (1) 
the uncertain applications are applica¬ 
tions under the Civil Procedure Code; 
(2) even there not alUsuch applications, 
but only those ejusdem generis with the 
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application referred to in the preceding 
articles: see the oases in 6 Gal 707 (26l 
and 6 Oal. 60 (27). His Lordship of the 
Calcutta High Court in 6 Cal. 707 (26) 
makes the following observation worth 
quoting for illustration: 

Article 178 must be considered with refer¬ 
ence to the wording of other articles and can 
relate only to applications ejusdem generis with 
the applications mentioned in the previous 
articles. 

This view has been practically sup¬ 
ported in susequent cases. It has been 
held by their Lordships Mukharji and 
Oarnduff in 37 Cal. 796 (28) that 

it may be conceded that Art. 178 did 
not apply to applications beyond the 
Civil Procedure Code, but it does not 
follow that Art. 178 or the corresponding 
Art. 18l applies to all applications under 
the Civil Procedure Code in the course 
of a suit. Dr. Radhabinode Pal reviewing 
all the cases has made the following ob¬ 
servation in his Limitation Act: 

Under Act 16 of 1877 it became almost set¬ 
tled that Art. 178, Lim. Act, was limited in its 
operation to applications made under the Civil 
Procedure Code and even there not to all such 
applications, but only to those ejusdem generis 
mentioned in the preceding articles. 

Article 178 of 1877 corresponds to 

26. In re Ishan Chunder Roy, (1881) 6 Cal 707= 
8 OL E 52. 

27. Govind Chunder v. Rungun Mony, (1881), 
6 Oal 60=6 C L R 345. 

28. Madhabmani v. Lambert, (1910)37 Cal 796= 

6 I 0 537. 


Art. 181 of the present Limitation Act 
and which is a mere re-enactment of 
the old Art. 178 without any substan¬ 
tial difference. Hence the same princi¬ 
ple which governed Art. 178 must 
govern the corresponding Art. 181. 
Hence Art. 181 is also limited in 
operation to the applications ejusdem 
generis with those mentioned in the 
preceding articles. Not long past, this 
view has been supported by Chow- 
dhury, J., in 1919 Cal. 346 (29), in 
which it has been held that there is 
no difference between Art. 178 and 
Art. 181 of the present Lim. Act and the 
Art. I8l is also limited in operation to 
the applications ejusdem generis with 
those mentioned in the preceding article. 
Now the question turns upon this thing: 
Can the application for restitution be 
treated as ejusdem generis with any of 
theapplicationsmentiooed in the preced¬ 
ing Arts. 158 to 180 ? The answer is “No.” 
The words “ejusdem generis” mean "the 
same kind;” hence it connotes the idea of 
similarity, affinity and resemblance. An 
application for restitution does not bear 
any semblance of affinity or similarity 
with the application mentioned in the 
preceding Arts. 158 to 180. Hence it 
cannot be governed by Art. 181, Lim. 
Act. 

29. Lakhmoni Dasi v. Dwijendra Nath Mullick 
1919 Cal 345=61 I 0 941=40 Cal 249. 


BAIL 

BY 

Aditi Kumar Mitra, b.l., Pleader^ Gaya. 


In criminal proceedings, bail is an im¬ 
portant matter, inasmuch as it has got 
to do with the liberty of citizens in¬ 
volved in criminal cases. 

I propose here to discuss this impor¬ 
tant branch of law as obtaining in Bri- 
tish India with a view to put together 
principal features of the law in a syste¬ 
matic form. It has been increasingly 
necessary to do so, on account of some 
recent judicial pronouncements of differ¬ 
ent High Courts of India on the subject. 
It will be very interesting to collate 
those pronouncements and discuss them 
with reference ' to the Statute Law. 
Now, to begin with, I must say that the 
bare reference to the Code of Criminal 
Procedare Act 5 of 1898 shows that the 


law on the subject of bail has been sta¬ 
ted in Ch. 39. 

Before I deal with the Chapter, I 
should discuss under what circum¬ 
stances the question of bail arises. 
The question of bail arises when a per¬ 
son is put into custody. A person may 
be put into custody when he is accused 
of committing an offence or when he is 
convicted of an offence and sentenced to 
imprisonment or when any action under 
the pievQotive chapter, i, e., Ch. 8, Cri¬ 
minal F. C., is taken against him. 
There is another class of cases in which 
a man is ordered to pay fine on convic¬ 
tion or to pay compensation under Sec¬ 
tion 250, Criminal P. C., and he fails to 
pay the fine or the compensation and 
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does not get time for such payment, and 
then he is pub into custody. The bail 
of approvers is also a difierent matter 
for consideration. The next question is 
whether a man being put into custody, 
has any legal right to come out of it. 
This is a very broad question which^can- 
nob bo answered by simple yes or no. 

In order to answer this question we 
will have to consider under different 
heads the different conditions under 
which a man is put into custody*. 

Let us first of all consider if a man 
accused of an offence and arrested on 
that score can be released on bail. This 
again divides itself into two main bran¬ 
ches according to the kinds of offence he 
is accused of. The Code of Criminal 
Procedure has divided offences into two 
kinds, viz., bailable and non-bailable, 
S. 4, Cl. (b) of the Code says that : 

Bailable oSeoce means an offence shown as 
bailable in Sob. 2 or which is made bailable by 
any other law for the time being in force, and 
non-bailable offence means any other offence. 

In every bailable offence, bail is a 
right and not a favour. Reference to 
S. 496, Criminal P. 0,, will show that : 

When any person other than a person accused 
of a non-bailable offence is arrested or detained 
without warrant by an officer in charge of a 
Police Station or appears or is brought before 
a Court and is prepared at any time while in 
the custody of such officer or at any stage of the 
proceedings before such Court to give bail, such 
person shall be released on bail. 

Thus a man accused of a bailable 
offence is entitled as a matter of right 
to be released on bail if ho is prepared 
to give bail. In such cases the Court 
cannot refuse to grant bail. The section 
itself is clear on the point. To dis¬ 
cuss case-law on the point will be sheer 
waste of time and energy. Here we 
should remember that this is with re¬ 
gard to cases in which the accused per¬ 
sons are before the Magistrate and the 
section itself has left no room for 
doubt as to that. But when the accused 
persons are before the higher Courts 
the question is if the Courts will be 
guided by the same provisions as are 
laid down in S. 496, Criminal P. 0. 
I shall consider this matter later on 
under a different heading. 

It will now be convenient to discuss 
the cases of persons arrested under 
Ch. 8, Criminal P. C. This chapter does 
not speak of offences and thus it may be 
said that the ques^fion of bail does not 
arise in such cases and the legislature 
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has made provisions for bail in respect 
of offences bailable and non-bailable. 
When preventive measures are taken 
against a person, he should seek his 
remedy under S. 117, Criminal P. 0. 

S. 117, sub-S. 3, speaks of provisional 
bonds. Pending the completion of the 
inquiry’ under Ch. 8, the accused person 
may be allowed to avoid detention in 
jail if he executes a bond with or with¬ 
out sureties for keeping the peace or 
maintaining good behaviour until the 
conclusion of the inquiry. This is not 
really a remedy in favour of the accused 
person. But it is a weapon in the hands 
of the Magistrate to be utilized against 
the accused person for the prevention of 
a breach of the peace or disturbance ^ of 
the public tranquility or the commission 
of any offence or for the public safety 
in cases of urgency. Moreover sub-S. 3, 
S. 117, Criminal P. C., was engrafted on 
the statute by Act 8 of 1923. So if it is 
considered that sub-S. 3 is a remedy in 
favour of the accused persons, then before 
1923 they were without any remedy. 
But under the British system of ad¬ 
ministration which is extremely favour¬ 
able to the accused persons, it is incon¬ 
ceivable that they will go without a re- 
medy. Bare reference to S. 496, Crimi¬ 
nal P. C., will show that it has been so 
worded as to cover cases of persons dealt 
with under Ch. 8. S. 496 speaks of per¬ 
sons other than those accused of non- 
bailable offences and it does not confine 
itself to persons accused of bailable 
offences alone. It is thus very clear 
that the persons dealt with under Ch. 8, 
Criminal P. C , are entitled to bail un- 

der S. 496, Criminal P. 0. ^ ^ ^ 

Now the point for consideration is 
when S. 496, Criminal P. C., applies to 
cases of persons dealt with under 
Ch. 8, whether they can claim bail 
as a matter of right. In my opi¬ 
nion they can, and the Magistrate 
has no discretion left open to him to 
refuse to grant bail. But some limita¬ 
tions will have to be put on this abso¬ 
lute and unqualified right of the accused 
in view of the special provisions made 
in S. 117, sub-S. 3, Criminal^ P. 0. ^ If 
the Magistrate considers that immediate 
measures are necessary for the preven¬ 
tion of the breach of the peace or dis¬ 
turbance of the public tranquility or 
the commission of any offence or for the 
public safety he can detain the accused 
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in custody until feho provisional bond, as 
-oontemplated in S. 117, sub-S. 3, Crimi- 
nal P. 0,, is executed or in default of 
^suoh execution until the inquiry is con¬ 
cluded. Thus though the accused has 
the right to be released on bail under 
S. 496. Criminal P. 0.. that right may 
be much controlled by the special pro¬ 
visions of 8. 117, Criminal P. C. It is a 
well-known proposition of law that spe¬ 
cial provisions always override general 
provisions. 

We sometimes come across cases when 
'the Magistrate being satisOed that he 
has no option to refuse bail to an ac¬ 
cused person, orders such a heavy 
amount of bail that the accused person 
becomes unable to furnish such a heavy 
security with the result that he cannot 
get out of custody. This is what is 
•called following the letter and not the 
spirit of the law. This amounts to refusal 
to grant bail and an abuse of power vest¬ 
ed in the Magistrate. The legislature 
has not stopped with the euactinont of 
S. 496, Criminal P. C., only, and it has 
also enacted S. 498, Criminal P. C., to 
-say that 

the amount ot every bond executed under this 
•chapter, i. e Ch. 39, shall be fixed with due re¬ 
gard to the circumstances of the case and shall 
not be excessive. 


So the intention of the law is clear 
and the hands of the Magistrate are 
fettered for the benefit of accused 
(persons. It has also been held in 1918 
Bom. 264 (l), by their Lordships of the 
Bombay High Court, that the intention 
of the law is that the accused person 
should be let off ordinarily on such 
moderate security as is suitable for his 
appearance in Court pending inquiry. 

I shall put it very strongly that the 
Magistrate refusing bail in cases where 
'he should not refuse and another Magis- 
'iirate granting bail but ordering too 
heavy an amount for the accused per- 
■ Son, stand on tbe same footing and they 
both offend against the very principle of 
law which the legislature has always 
•'kept in view in enacting the law relating 
to bail. These Magistrates withhold bail 
•for the purpose of punishing accused 
persons. But it must be remembered 
'that the requirements as bo bail are 
■merely bo secure the attendance of the 
.■accused at the trial and bail cannot 
4)0 withh eld as a punishment. This 

.1. H^sham Ali v. Emperor, 19lB Bom 251=44 

10 348=19 CcL J329. 


point has been very emphatically ex¬ 
pressed in two recent cases, 1924 
Cal. 476 (2) and 1927 Pat 302 (3). Those 
two cases refer to Don-bailal)lo offences. 
If the principle can be applicable to 
non-bailablo offences, it is applicable to 
bailable offences with greater force. I 
may note here that I will have to refer 
to tbese cases later on in another con¬ 
nexion. 

Now let us consider the cases of those 
who are accused of non-bailablo offences. 
Wa have already said what non-baihable 
offences are. S. 497, Criminal P. C., deals 
with bail of persons accused of non- 
bailable offences. S. 497 (l), Criminal 
P. C., runs as follows : 

When any person accused o{ an}- non-bailable 
olIoDce is arrested or detained without warrant 
by an officer in charge of a police station or 
appears or is brought before a Court, he may be 
released on bail, but be shall not be so released 
if there appear reasonable grounds for believing 
that he has been guilty of an offence punishable 
with death or transportation for life : provided 
that tbe Court may direct that any person under 
the age of sixteen years or any woman or any 
sick ot infirm person accused of such an offence 
be released on bail. 

I have reproduced the sub-section as 
it now stands after the amendment of 
1923. It will be necessary to know the 
section as it stood before 1923, for the 
purpose of understanding the scope of 
the.present section, It was as follows : 

When auy person accused of any non-bailable 
offence is arrested or detained without warrant 
by an officer in charge of a Police Station or 
appears or is brought before the Court, be may 
bo released on bail, but he shall not be so re¬ 
leased if there appear reasonable grounds for 
believing that he has been guilty of the offence of 
which be is accused. 

It is thus clear that formerly the law 
was that bail should nob be granted in 
all classes of non-bailable offences if 
there appear reasonable grounds for 
believing that the accused has been guilty 
of a non-bailable offence. Now the law 
has been made less stringent and thus 
the accused shall nob bo released on 
bail only whan there appear reasonable 
grounds for believing that he has been 
guilty of an offence punishable with 
death or transportation for life, and in 
other cases bail should be granted as a 
matter of course. A bare look at the law 
as it is, and as it stood before, goes to 
show that the legislature introduced 

2. Nagendra Nath v. Emperor, 1924 Cal 476=81 

I C 220=25 Cr L J 732=61 Cal 402. 

3. Krishna Chandra v. Emperor, 1927 Pat 302= 

102 I 0 909=28 Cr L J 621=6 Pat 802. 
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amendment into the law of bail for the 
purpose of making it less stringent and 
more liberal. The legislature by defining 
the offences for which bail is nob to be 
granted has practically laid down that 
bail should ordinarily be granted in 
other cases. It has kept the law as 
stringent as before, so far as offences 
punishable with death or transporta¬ 
tion for life are concerned. Again even 
in cases of such offences, the legislature 
has made it clear that the Court should 
favourably consider the question of bail 
when a person under the age of sixteen 
years or any woman or any sick or 
infirm person is accused of any such 
offence. I have shown from the com¬ 
parison of the old law and the present 
law, and from the wording of S. 497 (l), 
Criminal P. C., that the Court should 
now be more liberal in the matter of 
the grant of bail in cases of non-bailable 
offences, except the specified class of 
offence, than before. To support this 
I shall DOW quote the most pertinent 
observation from the celebrated judg¬ 
ment of the case reported in 51 Cal. 
402 (2) at p. 417. With reference to 
the amendment introduced by S. 13G of 
Act IS of 1923 in S. 497 (l) it is said 
therein that: 

this cacoot but bd regarded as the result of a 
Uberalisiog influence on the policy of the legisla¬ 
ture and tbe discretion of the Courts will hence¬ 
forth be less fettered than before. 

Wehave discussed above that S. 497 (l), 
Criminal P. C., has received the libera¬ 
lising influence of the legislature. S. 497 
(2), Criminal P. C., also deals with the 
bail of persons accused of non-bailable 
offences. One would thus naturally ask 
if sub-S. 2. S. 497, Criminal P. C., has 
also received the liberalising influence. 
Before I discuss this it will be proper 
and pertinent to point out the distinc¬ 
tion between Sub-S. (l) and Sub-S. (2) 
of S. 497, Criminal P. C. I have already 
reproduced Sub-S. (l) and I now repro¬ 
duce Sub-S. (2) which runs as follows : 

If it appears to such officer or Court at any 
stage of the investigation, inquiry or trial, as 
the case may be, that there are not reasonable 
grounds for believing that the accused has com¬ 
mitted a non-bailable offence, but that there are 
sufficient grounds for further inquiry into his 
guilt, the accused shall, pending such inquiry, 
be released on bail. 

By comparison of the two sub-sections 
one will unhesitatingly come to the 
conclusion that Sub-S. (l) is applicable: 


When an accused person is first brought before^ 
a Court or his arrest or detention is first- 
brought to the notice of the Court 
The appropriate provision applicable, whei&’ 
the investigation or inquiry or trial has been> 
proceeding, is Sub-S. (2), S. 497, Criminal P. C* 

This distinction has been noticed iii. 
the case of 1931 All 356 (4), by Boys, J., 
of the Allahabad High Court. Thu» 
two different sub-sections are pressed- 
into requisition at two different stages- 
of a proceeding. The point is if Sub- 
S. (2) has received the liberalisin^- 
influence of the legislature like Sub- 
S. (1) In the aforesaid case Boys, 
has observed that : 

the relaxation of the restriction on the powers- 
of the Magistrate under S. 497 (1), effected by 
Act 18 of 1923, docs not find place in S. 497 (2). 

With due deference to the learned 
Judge of the Allahabad High Court I 
beg to differ from him. Boys, J., has- 
not discussed the point in any detail. 
To justify an observation like this one» 
should argue as follows ; In Sub- S. (1)* 
non-bailable offences have been divided! 
into two different classes for the pur¬ 
pose of meting out two differenc treat¬ 
ments to persons accused of two differ¬ 
ent classes of non-bailable ofl'ences, and) 
on the other hand no such distinctiott 
has been made in Sub.S. (2) whiclb 
enacts that if there are not reasonable* 
grounds for believing that the accused- 
has committed a non-bailable offence,, 
be it an offence punishable with death 
or transportation for life or not, but* 
there are sufficient grounds for further 
inquiry into his guilt, the accused shall,, 
pending such inquiry, be released on bail- 
Therefore the converse of the proposi¬ 
tion,that if there are reasonable grounds- 
for believing that the accused has com¬ 
mitted a non-bailable offence of whatever 

class it may be, he shall not be released 
on bail, is true. This argument isopen* 
to fallacy. Sub S. (2) has stated that* 
in the absence of reasonable grounds for 
believing that the accused has committed^ 
a non-bailable offence of any class- 
whatsoever even though there are rea¬ 
sonable grounds for further inquiry into 
his guilt, he shall be released on bail 
pending such inquiry. The converse is- 
not necessarily true. It does not say 
that when there are reasonable grounds, 
for believing that the accused has com¬ 
mitted a non-bailable offence, he shall 
not he released on bail. Sub.Ss. fl) auj* 
4. Hutchinson v. Emperor, 1931 All 366—193^ 
Cr 0 12=184 I 0 842=82 Ct L J 1271. 
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(2) have not dealt with different con¬ 


siderations in the matter of the grant of 
bail. We shall discuss later on what 
these QODsideratioos are. Suffice it to 
say here that the same consideration 
will guide the Oourbs acting under Sub- 
Ss. (1) and (2). To think otherwise 
would be to lead ourselves to absurdi¬ 
ties. Let us take one illustration : the 
accused has committed a non-bailable 
offence other than one punishable with 
death or transportation for life and there 
are reasonable grounds for believing that 
he has committed the offence and still the 
Court grants bail under Sub-S. (l). But 
after the case has proceeded, say for a 
minute, the Court shall refuse the bail 
under sub-S. (2), if the interpretation 
sought to be engrafted upon it by the 
theory of converse proposition is ac. 
cepted. We cannot accept such inter¬ 
pretation which is not again borne out 
by the words of the section. I there¬ 
fore say that the observation, to the 
effect that the relaxation of the restric¬ 
tion on the powers of the Magistrate 
under S. 497 (l) effected by Act 18 of 
1923 does not find place in S. 497 (2), 
has no force. Now the question for 
consideration is whether the accused 
can claim bail as a matter of right in 
cases of non-bailable offences. The 
answer to this question will be in the 
negative, inasmuch as the wording of 
the section is “he may be released on 
bail.” This shows that it is discretionary 
with the Court to grant bail, or nob to 
grant it. Further. sub-S. 3 of S. 497 
Criminal P. C., says: 

An officer i»r a Court releasing any person on 
bail under sub-S. (l) or sub-S. (2J shall record in 
writing his or its reasons for so doing. 

This, in other words, means that bail 
can be granted for reasons to be recorded 

by the officer or the Court granting the 
bail. So if the officer or the Court does 
nob find any reason for the grant of 
bail, bail can be refused. Therefore 
sub-S. 3 also lends support to the pro¬ 
position that the accused has no abso¬ 
lute right to be released on bail in cases 
of non-bailable offences. No conditions 
have been laid down in S. 497, Criminal 
P. C., as to how the officer or the Court 
should exercise his or its discretion in 
the matter of the grant of bail. For 
this purpose we shall have to go to case- 
laws. Tbe case-laws are numerous and 
to discuss them all is a stupendous, 
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nay impossible, task. Wo shall bhore- 
fore select a few leading cases and dis¬ 
cuss them and enunciate from them the 
principles which guide or should guide 
the ofiioor or the Court in the matter 
of the grant of bail. I should note here 
that the Indian oases have followed tlio 
English cases in this respect and there¬ 
fore it can be safely said that it is to a 
very large extent the English cases 
which have given the salutary princi¬ 
ples for the guidance of Indian Courts 
in the matter of bail. Still we need not 
discuss these English cases at all, as 
they have been discussed in certain well- 
known Indian cases which I will discuss 
here. First of all I shall take the case 
of 1924 Cal 476 (2), already referred to 
in another connexion. This case has 
discussed several English cases and has- 
laid down certain principles deduced 
from the English cases and those princi¬ 
ples are as follows: 

It is indisputable that bail is nob 
to be withheld merely as a punishment. 
The requirements as to bail are to securo 
the attendance of the accused at the 
trial. The proper test to be applied is- 
the solution of the question whether 
bail should be granted or refused and 
whether it is probable that the party 
will appear to take his trial. The test is 
applied with reference to the following 
considerations: (a) the nature of tbe 
accusation; (b) the nature of the evi- 
dence in support of the accusation; 
(c) the severity of the punishment which 
conviction will entail & (d)the character, 
means and standing of the accused. This 
case has been referred to in the case of 
1927 Pat 302 (3) and Mallik, .J., has been, 
here in entire agreement with the views 
expressed in 1924 Cal. 476 (2). These 
two cases have laid down salutary princi¬ 
ples on which the Courts should exercise 
their discretion in the matter of bail of 
persons accused of non-bailable offences. 
It will thus appear that even though it 
is discretionary with the Courts to ad¬ 
mit an accused to bail or not, yet this 
discretionary power is nat arbitrary, 
but is governed by established princi¬ 
ples and it is judicial. This point has 
been stressed in tlie aforesaid case of 
1924 Cal. 476 (2). 

I have discussed above the principle 
relating, to the grant of bail in respect 
of non-bailable offences in general with¬ 
out particular reference to two sub- 
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divisions made in S. 497 (l), Criminal 
P. C, It may therefore be naturally 
asked if those principles equally apply 
to offences punishable with death or 
trausportation for life as well as other 
offences. We do not find the solution 
of tliis question in the cases discussed 
above. Broadly speaking, they apply to 
both, and they have been so framed as 
to work no injustice to persons accused 
of different kinds of offences. So far 
as offences other than those punish¬ 
able with death or transportation for 
life are concerned, the legislature has 
imposed no limitation or condition on 
the discretionary power of the Court 
or the officer concerned. But the dis¬ 
cretionary power must be exercised rea¬ 
sonably; and for that purpose the High 
Courts have laid down certain principles 
which I have enumerated above. All 
that is necessary to note here is to em¬ 
phasise that the principle should be so 
applied as to implement the liberal 
policy of the legislature. The fact that 
the two cases from which I have de¬ 
duced those principles refers to offences 
punishable with transportation for life, 
will lead us to say that the principles 
are also applicable to offences punish¬ 
able with death or transportation for 
life. But I shall now endeavour to see 
if the wording of the section justifies 
the applicability of the principle. In 
S. 497 (l), Criminal P.C , the legislature 
after giving the Courts and the police 
officers general powers of discretion in 
the matter of the grant of bail controls 
it by saying: 

But he (person accused of any non-bailable 
oOence) shall not bo so released if there appear 
reasonable grounds for believing that he has 
been guilty of au oifcnco punishable with death 
or tran.sportation for life. Provided that tho 
Court may direct that any person under the age 
of 16 years or any woman or any sick or infirm 
person accused of such au oScnce be released on 
bail. 

This control on the discretionary power 
to grant bail relaxed again in the case of 
certain specified persons makes the in¬ 
tention of the legislature quite clear, and 
that iotention is that any person (who, 
of course, does not come within the pro¬ 
viso to S. 497 (1), Criminal P. C.) 
accused of an offence punishable with 
death or transportation for life, shall 
not be released on bail, if there appear 
reasonable grounds for believing that he 
has been guilty of any such offence. 


Thus the bar to the grant of bail is re¬ 
moved, when it is found that there are 
no reasonable grounds for so believing; 
so the question is whether the Court 
can exercise its discretion to grant bail 
in cases of offences punishable with 
death or transportation for life, with 
reference to the principle deduced from 
the case-law. For this purpose I shall 
refer to some relevant cases. 

The case of 36 Cal. 174 (5) was deci¬ 
ded before the amendment of 1923. For 
our present purpose we can safely look 
to that case. In'this case Mitra, J., has 
laid down that the main question for 
consideration in determining matters of 
bail is whether there are reasonable 
grounds for believing the accused guilty 
of the offence charged. He has further 
observed that other considerations must 
also arise in deciding this question, and 
one of those which has always guided 
English and Indian Courts is whether 
there are any grounds for supposing that 
the accused would abscond. Thus ac¬ 
cording to the case of 30 Cal. 174 (6), 
first and foremost importance is attached 
to the question whether’ there are 
reasonable grounds for believing that 
the accused is guilty of the offence 
charged and the other considerations to 
w’hich great weight has been attached in 
1924 Cal. 476 (2) and 1927 Pat 302 (3). 
already referred to, come next in 
importance. After stating the broad 
principle, Mitra, J., interprets the ex¬ 
pression ‘if there appear reasonable 
grounds or not.” His Lordship observes 
whether there are reasonable grounds 
or not must be decided judicially, that 
is to say, there should be some tangible 
evidence on the record on which, if un- 
rebutted, the Court can conclude that 
the accused might be convicted, and at 
all events the first information report 
must indicate with sufficient exactness 
the character of the evidence likely to 
be forthcoming. If there be no evi¬ 
dence or evidence of a very flimsy 
character on the face of it, the infer¬ 
ence will be that there are no reasonable 
grounds for supposing the accused to be 
guilty. The prosecution must however 
have a fair opportunity of adducing evi¬ 
dence of a really incriminating nature. 
His Lordship has gone further and has 
said that the gravity of the offence and 

5. Jamini Mullik v. Emperor, (1909) 36 Cal 174— 
n o 910=9 Or L J 409. 
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«ome evidenoe of Us pei'potraMon by the 
Aooused will however justify deten¬ 
tion. Aooording to this decision there¬ 
fore there is seldom any chance for a 
person accused of an otTence punishable 
with death or transportation for life to 
he released on bail, and it is so possible 
only when the prosecution case is hope¬ 
lessly rotten, and even then the accused 
may have to remain in custody for some 
time, as, according to his Lordship, the 
prosecution must however have a fair 
opportunity of adducing evidence of a 
’really incriminating nature. I should 
like to state here that this detention in 
custody has nothing to do with the de¬ 
tention as contemplated by Ss. 61, 167 
and 344, Criminal P. C. The law has 
^iven the police aod the Magistrates 
powers to detain an accused, person 
in custody under the special circum- 
etances mentioned in these three sec¬ 
tions; any right of bail cannot affect the 
■exercise of these powers. 

The next case is the case of Keskav 
Vasudev reported in 1933 Bom. 492 (6) 
:and here it has been laid down that 
under S 497 (l), Criminal P. C., the, 
accused is not to be released if there 
appear reasonable grounds for believing 
that he has been guilty of an offence of 
the specific kind; but if the application 
for bail is made at the initial stage of 
the trial, the Magistrate may expect 
the prosecution to satisfy him that it is 
•a genuine case and that it .will be able 
to produce good prima facie evidence in 
•support of the charge; but he cannot at 
that stage expect to have evidence estab¬ 
lishing the guilt of the accused beyond 
ireasonable doubt. 

Thus we find from these two cases that 
as soon as the prosecution succeeds in 
^showing that it will be able to produce 
.good prima facie evidence in support 
■of the charge, the fate of the accused 
■person is sealed. We can then safely 
■say that almost in all cases persons 
accused of offences punishable with 
death or transportation for life cannot 
Q)e bailed out. 

I shall now refer to a case of the 
^Special Bench of the Allahabad High 
•Court reported in 1931 All. 504 (7). The 
■case is known as the Meerut Conspiracy 

<6. Kesheo Vasude? 7 . Emperor. 1983 Bom 192= 
1983 Oe 0 1596. 

7. Joglekar 7 . Emperor, 1931 All 504=1931 Ct O 
892=185 1 0 113=33 Or L J 94 (S B). 


Case. One will find from tlio perusal of 
the case that their Lordships havo laid 
down among others the following pro- 
positions of law : 

(1) If there appear roasonablo grounds 
for believing that the accused is guilty 
of an offenco punishable with death or 
transportation for life, lie cannot bo re¬ 
leased on bail. 

(2) If there are no roasonablo grounds 
for believing that the accused is guilty 
of any such offence, the Court has no 
option but to grant bail. 

( 3 ) If it cannot be shown affirma¬ 
tively that there are reasonable grounds 
for believing that the accused has been 
guilty of an offence punishable with 
death or transportation for life, the 
Court is free to exercise its discretion, 
having regard to all the circumstances 
brought to its notice. 

According to the case of 36 Cal. 174 
( 5 ), referred to above, the Court, after 
being satisfied that thoro aro no reason¬ 
able grounds for believing that the ac¬ 
cused is guilty of the offence charged, 
has got further to look to other consi¬ 
derations before it grants bail. But ac¬ 
cording to this Special Bench case, the 
Court, after being so satisfied has no 
option but to grant bail, and other con- 
siderations will arise when it cannot bo 
shown affirmatively that there are 
reasonable grounds for believing that 
the accused has been guilty of the of¬ 
fence charged. 

I will now refer to the case of HiJea^ 
yat Singh reported in 1932 Pat 209 (8). 
The observations made in this case are 
calculated to have a far-reaching offset. 
It may be said that those observations 
aro obiter dicta. But wo should not 
forget that those observations emanate 
from the pen of a Chief Justice of a High 
Court who is remarkably well known for 
his sound knowledge of law and strong 
commonsense as well as masterly ex¬ 
position of law. The observations aro 
as follows: 

The Magistrate took an oxtraordiaary course. 
The accused persons, when they appeared before 
him, were at once released on bail and this fact 
together with the unpopularity of the deceased 
aod his SODS amply account for the refusal of 
the villagers to come forward and describe what 
they must undoubtedly have seen. ^S'c must 
point out in the most emphatic way for the 
future guidance of the Magistrates and Sessions 

8. Hikayat Singh v. Emperor, 1932 Pat 209= . 

1932 Cr C 522=138 I C 27=33 Cr L J 574= 

II Pat 280. 
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Judges that, save in exceptional cases, persons 
accused of crimes punishable with long terms of 
imprisonment should not be released by them on 
bail. The richer the accused and the more easy 
it is for him to find bail, the less it is desirable 
that he should be released, and in no circum¬ 
stances whatever, without the order of the High 
Court, should any person accused of murder be 
allowed bail. In England a person charged 
with murder is never in any circumstances re¬ 
leased on bail and the opportunities in India for 
the corruption of witnesses are so great that 
the risks involved cannot be exaggerated. 

The case was a murder case and the 
observations were not made in con¬ 
nexion with an application for bail, but 
were made incidentally for a different 
purpose. It cannot be denied that in that 
particular case the Magistrate ought 
not to have granted bail. The observa- 
tioos of thelearned Chief Justice, though 
couched in language inimitable in its 
way, tend to show lack of confidence in 
the Subordinate Judiciary. The Magis¬ 
trates and the Sessions Judges are pre¬ 
cluded from granting bail in cases of 
murder. Thus the discretion which has 
been given to the Magistrates and 
Sessions Judges by the legislature has 
been taken away by means of this deci¬ 
sion. The Sub ordinate Courts are nob now 
entitled to grant bail to persons accused 
of an offence of murder even when they 
happen bo fall withen the proviso to 
S. 497 (l), or when there appear no rea¬ 
sonable grounds for believing that they 
are guilty of the offence of murder. The 
Court of Session holding the same 
power as the High Court, under S. 498, 
Criminal P. C., is also precluded from 
granting bail in cases of murder. 

Nextly that part of the observations, 
which says that save in exceptional 
cases, persons accused of crimes punish¬ 
able with long terms of imprisonment 
should not be released by the Magistrates 
and Sessions Judges on bail is liable 
bo comment. In the case of Nagendra 
Nath Chahravarty (2) referred to above, 
it has been very ably discussed as to the 
liberal policy of the legislature and that 
case has been followed by the Patna High 
Court in the case of Krishna Chandra 
Joyti (3) also referred to above. Bub the 
learned Chief Justice has made the ob¬ 
servation, without taking into consi¬ 
deration the liberal policy of the legis¬ 
lature in matters of bail in respect of 
offences other than those punishable 
with death or transportation for life. 
Again in this respect, his Lordship has 


placed the Magistrate and the Sessions 
Judge in the same category, although 
under S. 498, Criminal P. C., the powers- 
of the Sessions Judge are identical 
with those of the High Court. It will not- 
be proper for me to say more about this 
case. It is now expected that the 
Hon’ble Chief Justice will clarify mat¬ 
ters in some subsequent decisions: 

Now the trend of the decisions dis¬ 
cussed above is that if there appear 
reasonable grounds for believing that a- 
person accused of an offence punishable 
with death iJr transportation for life is 
guilty of such an offence, he shall not be 
released on bail and so the question of 
the applicability of the principle laid 
down in 1924 Cal 476 (2) and 1927 Pat- 
302 (3) does not arise in such cases. 
Such questions may arise only when it is 
shown that there are no reasonable’ 
grounds for believing that the accused 
is guilty of such an offence, or it cannot 
be shown affirmatively that there are 
reasonable grounds for believing that 
the accused has been guilty of such an 
offence. But we have seen in the cases 
.discussed, how easy it is for the prosecu¬ 
tion to satisfy the Court that there are 
reasonable grounds for believing that the 
accused is guilty of such an offence. So 
the question of the applicability of the 
said principle has little or no impor¬ 
tance in cases of offences punishable 
with death or transportation for life. 

But in ray humble opinion the posi¬ 
tion thus arrived at does not give effect 
to the liberal policy of the legislature- 
The principle laid down in 1924 Cal 476- 
(2) and 1927 Pat 302 (3) should be ap¬ 
plicable to persons accused of offences 
punishable with death or transportation 
for life. The whole trouble is due to- 
the unhappy wording of the section andr 
I shall DOW discuss this. To put ths 
strictest construction upon this part of 
S. 497 (i) is to deny bail to all persons 
accused of an offence punishable with, 
death or transportation for life. Ths 
legislature has used the word appear 
and so it is difficult to say that there* 
appear no reasonable grounds for be¬ 
lieving that a man is not guilty of sueb 
an offence when be is put on trial. 
there appear no reasonable grounds for 
believing that a man is guilty of such. 
an offence why should he be put on’ 
trial with consequent trouble, expense' 
and harassment ? So one can fairly and 
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areasonably say that there appear reason- 
able ^ grounds for believing that a man 
is guilty of the offence, as soon ns he is 
put on trial for the same, and oonse- 
<iu6ntly he has no chance of getting out 
on bail. One can go further and say that 
AS soon as a charge sheet is submitted by 
the police- against a man, he should not 
ontertain any hope of being released on 
bail, as it is only pertinent to say that 
there appear reasonable grounds for 
believing that the man is guilty of the 
offence attributed to him in the charge 
sheet. Again when a charge of any such 
offence is framed against a man, his fate 
is hermetically sealed and he has not 
oven the shadow of chance of getting 
out on bail, because it cannot be con¬ 
tended then that there appear no reason¬ 
able grounds for believing that he is not 
guilty of the offence for which he is 
charged. If in any of these cases it is 
deemed proper to hold that there appear 
no reasonable grounds for believing that 
the' accused is not guilty of any such 
offence, then there is no sense in making 
him undergo an inquiry or a trial. 

Again let us consider this part of this 
section from another point of view. It 
. ^_ell known that the fundamental 
principle of administration of criminal 
justice in British India is that every 
accused person should be presumed to 
be innocent until the contrary is proved. 
An accused person in British India has 
every right to be tried according to this 

But if at the beginning of 
the trial the Court refuses bail on the 
ground that there are reasonable grounds 
lor believing that the accused is guilty 
of the offence, the mind of the .Court 
becomes biased and it is difficult, if not 
impossible, to adhere to the said prin¬ 
ciple in trying the accused. At any 
rate it offends against another principle 
of law enunciated in 8. 526, Criminal 
P. C. That principle U that if there 
are reasonable grounds for believing that 
the accused won’t have a fair trial at the 
hands of a particular Court, his case 
should be transferred to some other 
Court. Now if a Court refuses bail on 
the ground that there are reasonable 
grounds for believing that the accused 
is guilty of an offence, the accused has 
every reason to apprehend that he won’t 
have a fair trial at the hands of such a 
Court and the Court thus beeomes in¬ 
capacitated for trying his case. 


Thus we 6nd that the sti’ictest inter¬ 
pretation of the words employed in this 
part of the section leads us to an absurd 
position. So this part of the section 
ought to he amended in such a way as 
to make it bear the connotation which 
the Legislature wants to do and to make 
it consistent with the whole Act. 

The Calcutta High Court and the 
Patna High Court in the cases reported 
in 1924 Cal. 476 (2) and 1927 Pat. 302 
(3) respectively have laid down the 
principles to be considered in matters of 
bail, without discussing the unhappy 
wording of this part of the section. To 
me it seems that they have gone upon 
the assumption that ordinarily at the 
initial stage there are no reasonable 
grounds for believing that the accused 
person is guilty of the offence charged, 
and one may find such grounds at or 
near the conclusion of the trial. Once 
this assumption is made, the question 
of bail in respect of offences punishable 
with death or transportation for life 
also becomes discretionary with the 
Court. Then the principle discussed 
above should be pressed into service to 
facilitate proper exercise of this dis¬ 
cretion. I may note here that these 
principles are not exhaustive. 

I should here reiterate that bail is 
intended to secure attendance and the 
question of bail ought not to be in¬ 
fluenced by the consideration whether 
the accused is guilty or not. This is 
only a broad comraonsense view, and if 
law is nothing bub commonsense codi¬ 
fied, then this view cannot be ignored. 
As a matter of fact, provisions have 
been made in the Act for bail of persons 
convicted or found guilty. I shall how¬ 
ever discuss this matter fully later on 
while dealing with bail of convicted 
persons. 

^ Further, there is no necessity for the 
rigour or the strictness with which 
S. 497 (l) has been sought to be inter- 
preted in some of the cases noticed 
above, because if any Court fails to 
exercise its discretion properly and thus 
grants bail, a High Court or Court of 
Session and in the case of a person re¬ 
leased by itself any other Court may 
cause any person who has been released 
under S. 497, Criminal P. C., to be 
arrested and may commit him to prison 
under 8. 497 (5), Criminal P. 0. The 
Legislature has also laid down in 


86 Journal 

S. 497 (3). Criminal P. 0., that an officer 
or a Court releasing any person on bail 
under sub-Ss. (l) and (2) shall record 
in writing his or its reasons for so doing. 
This is another check upon improper 
exercise of discretion under sub-Ss. (l) 
and (2), S, 497, Criminal P. C. 

In concluding the consideration of 
bail under S. 497, Criminal P. C-, I shall 
refer to sub-S. 4, S. 497, Criminal P. C., 
for the purpose of showing that the 
Legislature introduced amendment in 
the year 1923 with a view to be liberal 
in matters of bail in respect of non- 
bailable olTences. To explain the point, 
I cannot do better than quote the 
sub section and this is as follows : 

If at any time after the conclusion of the trial 
of a person accused of a non*bailable offence 
and before judgment is delivered, the Court is 
of opinion that there are reasonable grounds 
tor believing that the accused is not guilty of 
any such offence, it shall release the accused 
if be is in custody, on the execution by him of 
a bond without sureties for his appearance to 
hear judgment delivered. 

The next question is if the Magistrate 
refuses to grant bail to an accused per¬ 
son or requires excessive bail, what the 
remedy of the accused is. That remedy 
is provided in S. 498, Criminal P. 0. and 
in Ss. 435, 438 and 439, Criminal P. C. 
The relevant portion of S. 498 is worded 
as follows: 

The High Court or Court of Session may, in 
any case, whether there be an appeal on con¬ 
viction or not, direct that any person be admit¬ 
ted to bail or that the bail required by a police 
officer or JIagistrate be reduced. 

Thus we find that the High Court 
and the Court of Session are given un¬ 
limited power to grant bail to accused 
persons and to reduce bail under 
S. 498. The discretionary power of the 
High Court and the Court of Session 
under the section is not fettered by any 
condition or limitation, as in the case of 
S. 497, Criminal P. 0. No distinction 
has been made in S. 498 between 
offences punishable with death or trans¬ 
portation for life and other non-bailable 
offences as in S. 497. Yet the discre¬ 
tionary power cannot be arbitrary and 
it will have to be exercised, regard be¬ 
ing had to the principles laid down in 
1924 Cal. 476 (2) and 1927 Pat. 302 (3), 
and other principles based on justice 
and equity. In some of the cases it has 
been held that where there are reason¬ 
able grounds for believing that the 
accused is guilty of the offence charged, 
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he should not be let out on bail under 
S. 498, Criminal P. 0. This will how¬ 
ever be reading into the section, a 
clause which the legislature has re¬ 
frained from putting into it. Moreover 
S. 498, Criminal P. C., worded as it is, 
makes no difference between cases of 
appeal on conviction and other cases,, 
and if the High Court and the Court of 
Session are to consider whether there- 
are reasonable grounds for believing 
that the accused is guilty of the offence- 
charged in matters of bail, it can never 
grant baiHn a case of appeal on con¬ 
viction and 80 it cannot grant bail in 
other cases as well. I do not discuss 
the cases on this point separately as 
the view propounded by them does nob 
seem to be sound and there is also the 
opposite view propounded by other 
cases. Lastly I lay stress on the point 
that the discretionary power under 
S. 498 should be exercised with due 
regard to the principle based on justice 
and equity and should not’be controlled 
by the consideration whether there are 
reasonable grounds for believing that 
the accused is guilty of the offence 
charged. 

Again under S. 435, Criminal P. 0., 
the High Court, the Sessions Judge, 
the District Magistrate and the Sub- 
divisional Magistrate especially em¬ 
powered in this behalf, have powers to 
call for the records of inferior Courts 
for the purpose of satisfying itself or 
himself as to the correctness, legality or 
propriety of any finding, sentence or 
order recorded or passed by such infe¬ 
rior Courts,' Under S. 438, Criminal 
P. C. the.Sessions Judge and the Dis¬ 
trict Magistrate may, if he thinks fit, 
on examining under S, 435 or otherwise 
the record of any proceeding, report for 
orders of the High Court, the result of 
such examination. Under S. 439, Cri¬ 
minal P. C., the High Court may pass 
such orders as it thinks proper, in the 
case of the proceeding the record of 
which has been reported for orders or 
which has been called for by itself or 
which otherwise comes to its know¬ 
ledge. 

It is thus clear that under certain 
circumstances the High Court has- 
power to set aside an order refusing 
bail and enlarge an accused person on 
bail, either of its own motion or on the ■ 
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recommendations of inferior Courts 
under S. 439, Criminal P, C. 

Now I shall consider whether an ac¬ 
cused person convicted of on offence 
and^ sentenced to imprisonment or 
against whom an order under S. 118, 
Oriminal P, C., is passed, can be re¬ 
leased on bail. 

I have noticed above that the High 
Court and the Court of Session have, 
under S. 498, Criminal P. C., power to 
grant bail to convicted persons, if there 
be an appeal on conviction or not. Let 
US first of all clear up the meaning of 
the expression if there be an appeal 
on conviction or not.” Certainly no 
question of bail arises when a convicted 
person takes the order of conviction and 
sentence lying down and does not in- 
tend to prefer an appeal. But the High 
Court and the Court of Session can ad¬ 
mit a person to bail under S. 498, even 
though an appeal has not been preferred 
for some reason or other, but it shall be 
preferred soon. I have considered above 
one other instance in which powers 
under S. 498 can be exercised in the 
absence of an appeal, i. e., on tl^e refu¬ 
sal of the Magistrate to grant bail. 
There may be other instances also in 
which the powers under S. 498 may be 

exercised, when no appeal has been pre. 
ferred. 


On conviction two different kinds o 
cases arise where appeal lies and wher* 
no appeal lies. But these kinds of ease 
may come within the purview of S. 498 
But the legislature has made separatt 
provisions for bail for these two kindi 

they are Ss. 426, 435, 43f 
and 439, Criminal P. C. 

Now when special provisions for bai 
of convicted persons in cases of appea 
has been made, what is the necessity o 
a general provision for bail for th< 
same ? One conceivable necessity n 
that in cases of refusal by the Districi 
Magistrate or any other appellate Ma. 
gistrate to grant bail on appeal, th( 
convicted person may seek for a remed-j 
under 8. 498. In that case, though therj 
10 no appeal before the High Court oi 
the Court of Session, yet there is an ap 
peal on conviction before the Magistrate 
Some difficulty arises on account of sub 
8 . 2, 8. 426, Criminal P. C., in this eon. 
nexioD. I shall discuss this later on. ] 
should like to note here that the legis 
lature nob satisfied with the special 


enactment as to bail in cases of appeal 
has made this general provision for cases 
which may not strictly come within the 
purview of the special enactment. This 
IS another proof of the liberal policy of 
the legislature in matters of bail. Now 
let us come to S. 426, Criminal P. C. 
Sub-S, 1, S. 426, is as follows: 

Pending any appeal by a convicted person, 
the appellate Court ffiay, for reasons to be re¬ 
corded by it in writing, order that the execu¬ 
tion of the sentence or order appealed against be 
suspended, and also, if be is in confinement, iLat 
be be released on bail or on his own bond. 

Here also we fiud that the apiiellate 
Court is not fettered in the exercise of 
its discretionary power in the matter of 
bail as in S. 497, Criminal P. C. All that 
js necessary to do is that it should be 

exercised according to the principles 
based on justice and equity. Sub-S. 2, 
S. 426, Criminal P. C., says that: 

The power conferred by this section on an ap¬ 
pellate Court may be exercised also by the High. 
Court in the case of any appeal by a convicted 
person to a Court subordinate thereto. 

^ Thus the High Court is specially 
given power to enlarge a convicted per- 
son on bail when an appeal is pending 
before a subordinate Court. I have al¬ 
ready said that under S. 498 both the 
High Court and the Court of Session 
have the same power, and if that is so 
why has S. 426 (2) been enacted again? 
To me it seems that there is no answer 
to this question. Some amendment to 
clear up the difficulty ie needed. 

Now let us consider the position of the 
accused person against whom an order 
under S. 118, Criminal P. C., has been 
passed. This will have to be considered 
with reference to two different kinds of 
cases. The one is 

when such person has been ordered by a Magis¬ 
trate to give security for a period exceeding one 
year, euch Magistrate shall, if Euch person does 
not give such security as aforesaid, issue a war¬ 
rant directing him to be detained in prison pend¬ 
ing the orders of the Sessions Judge, or if such 

Magistrate is a Presidency Magistrate, pending 
the orders of the High Court; and the pioteed- 
ings eball be laid as soon as conveniently may 
be before such Court. 

This is what is provided in S. 123 (2), 
Criminal P. C., and the other is when such 
person prefers an appeal from an order 
requiring security for keeping the peace 
or good behaviour under S. 406, Criminal 
P. C. With regard to bail of persons 
the proceedings of whose case have been 
laid before the Sessions Judge or the 
High Court under S. 123 (2), Criminal 
P. C.,they should seek for remedy under 
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S. 498, Crimical P. C. This section is 
wide enough to cover cases of such per¬ 
sons. There are no words in S. 123 (2) 
controlling the very wide provisions of 
S. 498, and the case of 1923 Cal. 723 (9) 
is an authority on the point. With re¬ 
gard to the other kind of cases, the 
first point to be considered is whether 
S. 428, Criminal P. C., applies to such 
cases. The Patna High Court has held 
in the case of 1930 Pat. 274 (10) that 
it does not apply, whereas the Allahabad 
High Court takes the contrary view in 
the case of 1932 All. G80 (ll). Let us 
now consider which view is correct. In 
the Patna case, Macpherson, J., observes 
as follows: 

A. conviction is the judgment of a legal tribu¬ 
nal adjudging a person guilty of a criminal of¬ 
fence. Uuder S. 426 (1) the existence of an appeal 
by a convicted person is a condition precedent 
to jurisdiction to grant bail. The Code clearly 
contemplates that there cannot be a conviction 
unless there had been a trial for an oQence and 
the expression “an appeal by a convicted person” 
in S. 426 (1) means an appeal by a person con¬ 
victed at such a trial. Whereas in the case of a 
person against whom an order is made under 
S. IIB there is no offence and no trial; bo is not 
a person “convicted on a trial,” nor is he “a^con- 
victed person.” 

Then his Lordship concludes that 
S. 428 has no application to an appel¬ 
lant under S. 406, Criminal P. C. It is 
difificult to know how his Lordship gets 
at the definition of “conviction” given in 
•the judgment. The^^ plain dictionary 
meaning of the word ‘to convict” is to 
pronounce guilty” and the legislature has 
•nowhere intended to depart from this 
meaning in the Criminal Procedure Code, 
and it is not correct to say otherwise. 

9. Ahmed All Sardar v. Emperor, 1923 Cal 723= 

75 1 0 537=24 Ct L J 953=50 Cal 969. 

10 Chatan Mahotan v. Emperor, 1930 Pat 274 

=1930 Cr C 455=125 I C 792=31 Cr L J 958 

=9 Pat 131. 

11, Katwaroo v. Emperor, 1932 All 680=1932 

Cr C 856=139 I C 141=33 Cr L J 731. 


The word “conviction” has no inseparable 
connexion with trial. It may be used 
with reference to trial or inquiry as the 
case may be. A man is said to be “con¬ 
victed” if he is pronounced guilty of an 
offence in a trial and he can be equally 
called “convicted” if he is ordered to 
execute a bond to keep the peace or for 
good behaviour, with or without sureties 
under S. 118, Criminal P. C. An order 
under S. 118 is passed when a man is 
found guilty as a bad character or some 
such thing. It does not thus offend 
against the sense conveyed by the word 
“conviction” if a person against whom an 
order under S. 118, Criminal P. C., is 
passed is called a “convicted person.” 

{To be continued.) 
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The legislature haa also brought into 
promineuoe the general signifi canoe of the 
^Ord conviction” as pointed out above in 
the Code. To say that "oonvioted” means 
ponvioted of an offence,” or ’convicted 
•on a trial,” is only an attempt to give 
the word a meaning which it can bear 
singly and unless combined with other 
•words. If convicted” means "convicted 
on a trial” why has the legislature not 
put “convicted” alone instead of “convic¬ 
ted on a trial” in Ss. 407, 408, 410 and 
411, Criminal P. 0.? Why again has the 
•departure been made in S. 426 (l) by 
saying a “convicted person” instead of 
“a person convicted on a trial” ? This 
clearly shows that where the legislature 
wants to apply the word “convicted” 
with reference to a trial, it has done so 
speeihcally; and where it wants to apply 
the word in the general sense it has so 
done without adding any words of limi¬ 
tation. Sometimes again the legislature 
has used the word in a narrower sense 
not by adding specific words of limita¬ 
tion but by necessary implication. Re¬ 
ference may be made to Ss. 243, 244 and 
255, Criminal P. C., in this connexion. 
So it is c]|par that whenever the legis¬ 
lature wants to limit the scope of 
• the word “conviction,” it has done so 
either specifically or by necessary impli¬ 
cation. 

It has been said in the Patna case 
that a person ordered to execute a bond 
under 8. 118, Criminal P. C., is not an 
accused person, though for the sake of 
convenience he is called as such, but he 
is really a Quasi-accused. Reference 
has been made to the case in 1924 Cal. 
392 (12). It has been held there that, 
4Uoh a person is not an aooused person 
within the meaning of S. 342, Criminal 
P. 0. It is quite clear from sub-S. 3, 
:S. 342, that this section is meant for 
persons accused of an offence and so 
8. 342 cannot be applicable to persons 
t ordered to execute bonds under 8. 118, 
i^^Oriminal P. Oj, ‘idiey being persons not 
r^rgioouBed of- an offence. In some of the 

B»bari V. Zmperor, 1924 Cal 892s=81 
O.909SSS5 Or L J lOBBsssO Oal 986. 


cases it has been held that persona pro 
ceeded against under Ch. 8 are not ac- 
cused persons for certain purposes and 
again some other cases have advocated 
the opposite view. For our present pur¬ 
pose it is not necessary to pursue the 
point to any great length. Suffice to 
say that no ruling has gone further than 
pointing out that persons proceeded 
against under Ch. 8 are not persons ac¬ 
cused of an offence and that the legis. 
lature has also used the expression 
persons accused of an offence” specifi¬ 
cally or by implication, whenever it has 
been thought necessary not to apply the 
expression “accused person” to “person 
proceeded against under Ch. 8.” To 
illustrate this point I shall refer to 
S. 437, Criminal P. C., as it stood before 
the amendment of 1923. The expres- 
sion used therein was “accused person” 
and different Judges interpreted it differ¬ 
ently with the result that some of the 
Judges held that the expression included 
■person proceeded against under Ch. 8.” 
This interpretation is quite sound and 
the legislature appreciated it and amen¬ 
ded the section by putting “person ac¬ 
cused of an offence” in the place of “ac- 
cused person” and the section has now 
been numbered as S. 436. It can thus 
be safely said that persons proceeded 
against under Ch. 8 or for the matter of 
that condemned under S. 118, Criminal 
P. C., are accused persons in the general 
sense of the expression, though they are 
not persons accused of an offence. 

Now let us come to S. 423, Criminal 
P. C., which gives sufficient indication 
as to the meaning of “conviction.” 
Cl. (b) of sub-S. 1 to S. 423 enacts tbat 
the appellate Court may 

in an appeal from a conviction (1) reverse the 
finding and sentence and acquit or discharge 
the accused or order .... 

There is no doubt that the word “ac¬ 
cused” has been used in the general 
sense which has been pointed out above. 
If “conviction” means “conviction for 
coD^mitting an offence,” the appellate 
Court can in no case discharge the ac¬ 
cused in an appeal from a conviction 
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and the same is the case if the accused^ 
means “the person accused of an offence.” 
The word “discharge” shows that convic¬ 
tion includes condemnation under S. 118, 
Criminal P. C. The Court can discharge 
an accused person if it 6nds that there 
is no reason for binding down an accused 
person under Cli. 8, Criminal P. C., and 
reference to S. 119, Criminal P. C., will 
clear up the point. There is also inter¬ 
nal evidence in S. 426, Criminal P. C., 
to show that it is applicable to S. 406, 
Criminal P. C In the Patna case re¬ 
ferred to above it has been elaborately 
shown that an appeal lies against sen¬ 
tence as well as order. It is undisputed 
that an appeal lies against an order 
under S, 118, Criminal P. C. Now in 
S. 426 it is laid down that the appellate 


Court 

may .... order that the esecutioo of the sen¬ 
tence or order appealed against be suspended. 

Thus if, by “a convicted person," it is 
intended to mean “a person convicted of 
an offence" only, there was no necessity 
of inserting in the section the words or 
order." This insertion only shows that 
the appellate Court has power to sus¬ 
pend the execution of orders appealed 
against, such as an order under S. 118, 
Criminal P- 0. To a previous Patna 
case reported in 1925 Pat. 131 (13), the 
word “conviction” has been used with 
reference to an order under S. 118, 
Criminal P. 0. In a Privy Council case 
reported in 1922 P. C. 35^1 (14), Lord 
Buckmaster used the word conviction” 
with reference to an order under S. 107, 
Criminal P. 0. Thus it can be safely 
said that “a convicted person" in S. 426, 
includes a person condemned under 
S. 118 . Criminal P. C , and as such the 
appellate Court has full jurisdiction to 
release a person condemned under S. 118, 
Criminal P. 0., on bail under S. 426, 
Criminal P. C. Now assuming if S. 426 
does not apply to such cases, can the 
appellant be released on bail under 
S. 498, Criminal P. C. ? In the Patna 
case Macpherson, J., says that he cannot. 
The reasoning of his Lordship is as 
follows; 

Section 120 provides that when a person has 
been ordered under 8. 118 to furnish security, 
the period for which security is required shall 
commence on the date of such order, unless the 
Magistrate for sufficient reason fixes a later 


la.Deodhary Pandey v. Emperor, 1925 Rat 131 
=P6 I 0 274=26 Or L J 738. 

14. Shankar Ganesh v. Secy of State, 1922 P C 
861=69 IC 867=491A 819=49 Cal 845 (PC). 


date. The Magistrate did not fix a later date 
in respect of the petitioner. S. 123 (1) enacts 
that if a person does not furnish such pecurity 
on or before the date on which the period for 
which security is to be given commences, he 
shall be committed to prison until such period 
expires or until he gives security The obvious 
inference is that the legislature did not contem¬ 
plate that bail should be allowed in such a case - 
or that the appellate Court should alter the 
date so that a person who has been released on 
bail for a porcion of the “period'’ should be de¬ 
tained in jail bevond the expiry of the “period*^ 
for the number of days on which he was on bail. 
That is to say the statute does not provide for 
suspension or abeyance of the period of de¬ 
tention. 

Let us DOW consider if it is a sound 
reasoning. If this reasoning is accepted 
as sound, a person accused of an offence 
convicted and sentenced to imprison¬ 
ment cannot also be released on bail. 
When the Court convicts an accused 
person and sentences him to imprison¬ 
ment, the accused shall be required to 
attend to hear judgment delivered under 
S. 366 (2), Criminal P. C. The Court 
shall then forthwith forward the ac¬ 
cused to jail under S. 383, Criminal PfO. 
The sentence must be for a de6nite 
period and it is obvious from what has 

been stated above that the sentence 

* 

must commence on the date it is passed. 
One can thus contend that the statute 
does not provide for suspension or abey¬ 
ance of the period of imprisonment. 
But this contention has never been 
acted upon by a Court of Justice. 

The real position is that a person 
ordered to prison on account of failure 
to furnish security as required under 
S. 118, Criminal P. C., or sentenced 
to imprisonment at the first instance 
must begin to be detained in jail on 
the very date of the order or the sen¬ 
tence, if there be no appeal or revision 
and no direction for bail or suspension^ 
of the esecution of the order or sen¬ 
tence, by the higher Court. It is the- 
statute which has given the Courts tho 
power to order suspension or abeyance 
of the period of detention in prison, un¬ 
der Ss. 498 and 426, Criminal P. 0. 

Thus the proposition of law pro¬ 
pounded in A. I. R. 1930 Pat. 274 (lOX 
by their Lordships of the Patna High 
Court is not sound and correct and 
works a great hardship to persona 
ordered to furnish security under S. 
Criminal P. 0. The Allahabad High 
Court has, in the case reported in 1931^ 
All. 680 (ll), taken the yiew I have con- 
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To support the 
Vie^, YotiDgj J., has observed : 

It wo>ild bd^psoultefthat the exooubionot 
sentenoe at ot^^r could be suspended in the 
oases of persons charged and convloted of seri¬ 
ous ofiences and yet the appellate Court should 
be powerless tu'sutpend ad order under S. 107. 
It is impossible in zny opinion to think that 
the Legislature could have contemplated this. 

The Allahabad High Court has re¬ 
ferred to the Patoa case and has dis¬ 
sented from it. Further it has been 
said in the Allahabad case by his Lord- 
ship that : 

Supposing 8.426 did not apply, I consider 
that 8. 423 (1) (d) would cover the order ori¬ 
ginally made in this case suspending the execu- 
oution of the order relating to security. 

But with due respect to his Lordship 
.it is submitted that Cl. (d) empowers 
the appellate Court to make any amend¬ 
ment or any consequential or incidental 
order that may be just or proper after 
the Court sends for the record of the 
ease, peruses the same and hears the 
appellant. So the aid of this clause 
can be invoked not at the initial stage, 
but at the final stage when necessity for 
suspension of execution of such an order 
can hardly arise. Therefore S. 423 (1) 

(d) cannot serve the purpose underlying 

S. 426. 

The Allahabad case has also decided 
that 8. 498, Criminal P. 0., applies to 
persons ordered to furnish security un¬ 
der S. 118, Criminal P. 0. I have al¬ 
ready said my say about the applicabi¬ 
lity of S. 498 to such cases and I have 
nothing more to add here. I shall now 
consider the cases of persons against 
whom non-appealable sentences have 
been passed. ^ In such cases the accused 
can go in revision to the higher Courts 
under 8.435, CWiPinal P. C., and the 
higher Courts mk-jr call for the record 
of the case and 


The Sessions Judge or District Magistrate 
may, if he thinks fit on examining under S. 43 Q 
or otherwise, the record of any proceeding, re¬ 
port for the orders of the High Court the result 
of such examinations and when such report 
contaits a recommendation that a sentence be 
reversed or altered, may order that the execu¬ 
tion of such sentence be suspended and if the 
accused is in oonfinoment that he bo released 
on bail or on his own bond. 

Then under S. 439, Criminal P. 0., 
fche High Court can exercise any of 
the powers conferred on a Court of ap¬ 
peal by 8. 426, Criminal P. C. In none 
of Ss. 435, 438 and 426, any limita¬ 
tion or condition has been imposed upon 
the discretionary power of the Courts 
to grant bail. Accordingly the Courts 
of revision have unlimited power to 
grant bail. But they are only to exer¬ 
cise it in accordance with the principles 
based ^ on justice and equity. I shall 
now discuss the case of a person who 
is convicted of an offence and sentenced 
to pay fine only and in default of pay¬ 
ment of the fine to imprisonment, and 
of a person who being ordered to pay 
compensation under S. 250, Criminal 
P. C., fails to pay the same and is made 
to go to jail. 

If the accused person does not pay 
the fine imposed on him, he shall have 
to go jail. But the Court passing the 
sentence of fine may, under 8. 388, Cri¬ 
minal P. C., extend the time for pay¬ 
ment and suspend the execution of the 
sentence of imprisonment in default of 
payment of the fine and release the 
offender on the execution by him of a 
bond with or without sureties, as the 
Court thinks fit, conditioned for his ap¬ 
pearance and payment of the fine on the 
date fixed, and if the fine is not paid by 
the date fixed, the Court will put the 
accused into jail. When the Magistrate 
awards compensation to the accused un- 


may when calling for such record direct that 
the execution of any sentence be suspended, and 
If the accused is in confinement, that he be re¬ 
leased on bail or on his own bond, pendinR the 
examination of the record.” 


The portion within inverted commi 
has been added to S. 435 (l) by 8. 11 
Criminal P. Q. Amendment Act 18 i 
1923, and this is another instance of tl 
hberahsmg influence on the policy i 
the, Legislature in matters of baiL 
toe year 1923. 8. 438, Criminal P. C 
ils aleoi^'eqilally' liberally worded as 8ei 
Jio?, 486 and to illustrate it I quo 
below But).S. 1 to S. 438 : 


der 8. 250, Criminal P. C., he may, by 
the order directing payment of the com¬ 
pensation, further order that in default 
of payment, the person ordered to pay 
such compensation shall suffer simple 
imprisonment for a period not exceed¬ 
ing thirty days. If the compensation is 
not paid within the time fixed by the 
statute under S. 250 (4), the complain¬ 
ant shall have to go to jail. 

Again after the conviction and sen¬ 
tence of fine as well as after the order 
directing payment of compensation un¬ 
der S. 260, Criminal P. C., either revi¬ 
sion or appeal lies under the law. The 
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revisional Courts have, under Ss. 435, 
438 and 439, ample power to suspend 
the execution of the sentence of fine 
and to release the accused or the com¬ 
plainant on bail if he is in confinement. 
The appellate Courts have also under 
S. 42G similar powers. I have above 
discussed these sections rather in exten- 
so and I have nothing more to add here. 
Thus it is clear that the accused on 
failing to pay the fine on conviction and 
the complainant failing to pay the com¬ 
pensation and being put into custody 
in consequence thereof, may be released 
on bail by the revisional Court or the 
appellate Court as the case may be. 

As regards the bail of approvers, it 
has been enacted in S. 337 (3), Criminal 
P. Cm that they, unless they are already 
on bail, shall be detained in custody un¬ 
til the termination of the trial. Thus 
if the accused person while on bail 
turns out to be a Crown witness against 
his accomplice or accomplices and ac¬ 
cepts a tender of pardon under S. 337, 
Criminal P. 0., he may not be kept in 
detention. But if on the other hand 
he. while in custody, turns out to be a 
Crown witness and accepts a tender of 
pardon under S. 337, he shall be de¬ 
tained in custody until the trial comes 
to an end. The object of such deten¬ 
tion is open to serious comment. One 


can very legitimately contend that such 
detention is meant to be utilized as a 
safeguard for preventing the approver 
from resiling from the statement 
made while in custody. If this is a 
free and voluntary statement, there is 
no fear that the approver will go back 
upon his statement if he is released on 
bail. Thus such safeguards may be 
deemed to make the statement a tainted 
one. 

In conclusion I shall add that during 
the stage of investigation under Gh. 14, 
the accused has the absolute right to be 
released on bail when evidence is defi¬ 
cient, and in this connexion I cannot do 
better than quote S. 169, Criminal 
P. C. It is as follows : 

If upon an investigation under this Chapter, 
it appears to the officer in charge of the Police 
Station, or to the Police Officer making the in* 
vestigation, that there is not sufficient evidence 
or reasonable ground of suspicion to justify the 
forwarding of the accused to a Magistrate, such 
officer shall, if such person is in custody, release 
him on his executing a bond, with or without 
sureties, as such officer may direct, to appear, 
if and when so required, before a Magistrate em* 
powered to take cognizance of the oSeuce on a 
Police report and to try the accused or commit 
him for trial. 

I have now finished discussing one 
importanfe aspect of the law relating to 
bail and I have a mind to take up an¬ 
other aspect of the same subject at 
some future time. 


A Word to the Bar and the Bench 

BY 

Mb. K. S. Gambhir. b.a. (Hons.), l.l.b., p.c.s., {Gold Medalist), 

SUB-JUDGE, Khanewal. 


It is very unfortunate that in some 
Courts the disreputable practice of call¬ 
ing the opposite party as one's own wit¬ 
ness, which has been condemned by the 
Privy Council several times, in unequi¬ 
vocal terms, is followed without any 
objection on the part of presiding offi¬ 
cers. The reasons for such a strong 
condemnation of the practice are not far 
to seek. Such a practice allows a per¬ 
son to cross-examine his own witness, 
which can only be allowed to a person 
if the witness is declared hostile. No 
witness can be cross-examined by a 
party who puts him in the witness-box 
for the simple reason that a witness must 
be taken to have a bias for the party 
who examines him. For such an obnoxi¬ 


ous practice both the Bar and Bench are 
to be blamed. The Privy Council has 
condemned this practice and their Lord- 
ships of the Privy Council in 32 All 
104 (1) observed : 

It is a vicious practice, unworthy of a high* 
toned or respectable system of advocacy. _ It 
must embarrass and perplex judicial investiga* 
tion, and, it is to be feared, too often enables 
fraud, falsehood, or ohioanery to baffle justice. 

Dalip Singh, J., has given a very de¬ 
tailed procedure, as reported in 1934 
Lah 126 (2), which should be followed 
by Courts in case a party wants to put 
the opposite party into the witn ess-box. 

1. Lai Kunwar v. Chirranji Lai, (1910) 82 All 

104=5 I 0 649=37 I A 1 (P 0). ^ ^ 

2. Puran Singh v. Mathra Das, 1934 Lah 126 
148 I C 1040. 
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Tho learned Judge has observed as 
follows: 

If a party Is asked to appear as a witness on 
behalf oi the opposity party, the Court should, 
before proceeding to record his statement, ques* 
tion him or his counsel as to whether he does or 
not propose to appear as his own witness. If 
that party then declares that he does not propose 
to appear as his own witness, the Court should 
point out to the party producing him that ordi¬ 
narily speaking the matter should be left as it 
is and the Court be left to draw any adverse 
inference which may justifiably be drawn from 
the refusal of the party to appear in the witness 
box and subject himself to ccoss*examination. 
If the party, however, insists on examining the 
opposite party as his own witness, the Court 
should be careful not to allow him to cross-exa¬ 
mine his own witness, because unless the wit¬ 
ness is declared hostile, the patty producing the 
witness has no right to cross-examine his own 
witness. 

Secondly, many a time it happens that 
the party himself does not enter into 
the witness-box particularly when there 
is something special in his knowledge 
and puts the opposite party into the 
witness-box, and many a case has met 
an evil day mostly because a person has 
not gone into the witness-box as his own 
witness, the reason being that a person 
is always the best witness for something 
which is within his special knowledge. 
The second ground for such a conclusion 
is that if a person goes into a witness- 
box it can be determined as to how far 
he has “stood" the cross-examination of 
the other party. So the argument al¬ 
ways advanced on behalf of the opposite 
party, if the party has not gone into the 
witness-box as bis own witness, is al¬ 
ways that the party bad not the courage 
to go into the 'witness-box and to 
stand" the cross-examination of the 
opposite party. Many a time this argu¬ 
ment has carried the day. So two things 
may be plainly laid down, one for the 
Bench and the other for the Bar. As al. 
ready remarked, Dalip Singh, J., has 
done a great service to the Bench and 
Bar both in laying down the procedure 
referred to above in very simple and un- 
equivocal terms which should be fol¬ 
lowed by the Oourts in case a person 
wants the opposite party to be exa¬ 


mined as bis own witness. On the second 
point a very useful rule, which must not 
be lost sight of, is that tho lawyers must 
put their clients as their own witnesses 
particularly if a party possesses some 
special knowledge of the matter in dis- 
pute. The fact that a party does not 
appear in the witness-box is a circum¬ 
stance going very strongly against him. 
He runs a great risk if he does not enter 
into the witness-box and give evidence 
in his case upon facts which are directly 
within his knowledge and relate to the 
matter in controversy. It throws a lob 
of doubt on the bona hdes of his claim, 

It is time now that the people under¬ 
stood and that too very thoroughly, and 
particularly in view of the pronounce¬ 
ments made several times by the highest 
judicial authority that the parties 
should realise the risk they run if they 
do not enter into the witness box to give 
evidence in their cases upon facts which 
are directly within their knowledge and 
which relate to the matters in contro¬ 
versy. The members of the Bar must 
understand, and that too very thoroughly, 
that many a man has come weeping out 
of the appellate Courts simply because 
the ignorant litigants engaged a lawyer 
in the Court of first instance who com¬ 
mitted a blunder in not putting his own 
client into the witness box. I would 
lay down a more liberal suggestion for 
them. If they entertain any doubt as 
to whether their clients’ statement on 
oath is necessary or not, they must 
always put their clients into the witness 
box as their own witnesses so that it 
may not be urged in the appellate Court 
that the party had not gone into the 
witness box. The author of this note 
will feel highly compensated if the 
Courts follow the right procedure as 
laid down by Dalip Singh, J., stated 
above, and the members of the Bar put 
their own clients into the witness box 
in support of their cases. I believe 
both these rules, if followed, would 
prove very useful both to the Bar and 
the Bench. 
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Whether Interest may be allowed when there is no express agreement and when 
interest is not claimable under the Interest Act or under any other statute? 


BY 


Tirath Das Sehgal, p. c. s., Sub-Judge, Rajanpur {Punjab). 


In England before the Statute 37 
Henry VJII, C. 9 was enacted in 1645, 
taking of interest wae prohibited and in 
154 o for the first time taking of interest 
was made lawful. English Law was in¬ 
troduced into India by Charters and it 
was enacted that English Law will ap¬ 
ply so far as it was applicable to Indian 
ciicumstances. In 1839 the Interest Act, 
32 of 1839, was enacted and the same 
runs as below: 

. ..... that, upon on all debts or sums cer¬ 
tain, payable at a certain time or otherwise, the 
Oourt before which such debts or sums may be 
recovered, may, if it shall think fit, allow in- 
corest to the creditor at a rate not exceeding the 
current rate of interest from the time when such 
aebts or sums certain were payable, if such debts 
or sums be payable by virtue of some written 
instrument at a certain time or if payable other- 
'^'ise, then from the time when demand of pay 
ment shall have been made in writing so as 
such demand shall give notice to the debtor that 
interest will be claimed from the date of such 
demand until the term of payment: Provided 
that interest shall be pajable in all cases in 
which It IS now payable by law. 

It is clear that the Interest Act applies 
only when the following conditions exist 
together, viz., (l) when there is a debt 
or sum certain, (2) when that debt or 
sum is payable by virtueofsome written 
instrument and (3) when the instrument 
speciBes a certain time for payment or 
if no time is specified when a notice of 
demand has been given. When all these 
conditions are satisfied the Court may 
allow interest. But if these conditions 
are not satisfied and interest is not ex- 
pressly allowed by any agreement or 
statute, the question is whether interest 
may be allowed ; and if so under what 
circumstances. 

In a case reported as 1923 Lah 302 (l), 
it was held relying on 65 P R 1901 (2) 
and 1914 Lah 47 (3), that in the ab¬ 
sence of an express agreement to pay in¬ 
terest or a written demand or notice 
that interest shall be charged under the 
provisions of the Interest Act, the claim 
^3 interest cannot be entertained. 

1. Des Raj v. Prays Motor Works, 1923 Lah 302= 

75 I G 64. 

2. Edulji & Go. V. McDonald, (1901) 65 P R 

3. Fillingham V. 0.1. Wunn, 1914 Lah 147=25 

I 0 194=8 P R 19U. 


But in a later case reported as 1925 Lah 
651 (4) it was held that the Interest Act 
is not exhaustive of all claims as to in¬ 
terest and it is open to the Courts in 
India to award interest in cases not 
coming within the purview of the Act 
on principles of justice, equity and good 
conscience. This ruling followed 1919 
Mad 164 (5). In this Madras ruling and 
another Madras ruling reported as 1927 
Mad 59 (6), interest was allowed on 
equitable principles. Both these rulings 
have been considered and dissented from 
in a recent Madras ruling reported as 
1933 Mad 729 (7) in which it has been 
pointed out that interest cannot be al¬ 
lowed on broad principles of justice, 
equity and good conscience. Although in 
the Lahore case of 1925 (4) the proposi¬ 
tion was laid down in broad terms, yet 
interest was allowed because it \ya3 
found that there it was obviously not 
the intention of the parties that no in-, 
terest shall be charged. In another case 
reported as 1926 Lah 464 (8), it was held -) 
that even though there was not express 
agreement to pay interest, the sam^^*^' 
should be allowed at the Sahukara rate 
as the previous dealings showed that the 
interest had previously been charged and 
that that raised the presumption .that 
interest was payable. Similarly in 1927 
Lah 654 (9) it was held that in the case 
of debt due by a borrower to a money¬ 
lender, the presumption is that, both 
parties intended that interest will be 
charged, and even if there be no express 
agreement interest at ordinary rate 
should be allowed. In another case re¬ 
ported as 1930 Lah 935 (10) it was held 
that where there is an implied agree- 

t » 

4. Ada Racn Sidhu Ram v. Tola Mai, 1925 Lah' 

651=89 1 0 744, i,. 

5. Md. Abdul Gafiac v. Hamida Beavi Ammal, 
1919 Mad 164=52 1 0 505=42 Mad66l. . 

6 . B. N. Ktishnau v. Ghatothparkum' Ko'math, 
1927 Mad 59=98 I G 802. 

7. Raja Ram Doss v. Krishna Ohandra Deo, 1933 
Mad 729=145 I 0 721. 

8 . Haru Ram v. Ghulam All, 1926 Lah 464—97 
I 0 794. 

9. Amar Das v. Hac Bhagwan Inder Sen, 1927 
Lah 564=102 I 0 689. 

10. Davindar Singh v. Laohbmi Devi, 1930 Lah 
985=129 I 0 281. 
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cQQnt, interest may be allowed. In a 
very recent case reported as 1934 Lab 
664 (ll) the law was broadly stated as 
below : 

It is well established that the Interest Act is 
not exhaustive and that it is open to the Court 
to award interest on principles of justice, equity 
and good oonsoienee. 

However, interest in this case was al¬ 
lowed because it was found that the in¬ 
tention of the parties was that the money 
shall earn interest. The facts were that 
the sum of money which was endowed 
for charitable purposes was deposited 
with one of the trustees who was carry¬ 
ing on banking business: it was held 
that the real question for decision was 
whether the intention of the parties was 
that the money should be retained free 
of charge. The question having been 
answered in the negative, interest was 
allowed. 

From the rulings noted above (except¬ 
ing of course Lahore ruling in 1923), it 
would appear that in cases where either 
there is an implied agreement to pay 
interest or where from the nature of 
dealing or the position of tho parties it 
is found that it was not the intention of 
the parties that no interest should be 
charged, the Court may allow interest 
even though the Interest Act of 1839 does 
not apply. But it can hardly be said 
that the rulings noted above are any 
authority for the proposition that inter¬ 
est may be allowed on broad principles 
of justice, equity and good conscience, 
even though the particular circum¬ 
stances noted above may be missing. The 
rulings were given on the particular 
facts of each case and interest was al¬ 
lowed because it appeared on the facts 
of cases that there was an implied agree¬ 
ment to pay interest, In cases reported 
as 1932 Lab. 616 (12), 1933 Lab. 212 
(l3) and 1933 Lah, 962 (14) it has been 
held that if the claim as to interest is 
based on alleged agreement and that is 
not proved and no notice as to interest 
is given as required by Act 32 of 1839, 
interest cannot be allowed. In these 
cases however there were hardly any 
lacts which established either an im- 

'11. Kbazan Chacd v. Ifela Bam, 1984 Lab 664= 
163 I 0 119. 

12. Naiain Datb v. Kirpa Eiaheo, 1932 Lab 
616=140 I 0 869=18 Lab 616. 

13. Jagat Singh v. Jagat Singb, 19S3 Lab 212= 
146 1 0 167. 

It.'Bamji Mai Goverdhan Das v. Bela Bam, 

I 1989 Lab 962=146101009. 


plied contract or facts which raised a 
presumption in favour of the charging 
of interest. These rulings however 
do point out to the conclusion that no 
interest should be allowed on broad 
principles of justice, equity and good 
conscience. That is to say, no interest can 
be allowed for mere wrongful detention 
of money. The Oudh Chief Court how¬ 
ever seems to have taken a rather con¬ 
trary view. In a case reported as 1934 
Oudh 57 (15), the suit was brought on 
the basis of a pronote which was insuffi¬ 
ciently stamped; the plaintiff was allow¬ 
ed to fall back on the oral transaction 
of advance of the loan. As regards in¬ 
terest the Judges observed as below : 

W© caoDOb grant interest as interest in the 
absence of contract, but wo cannot overlook the 
fact that the defendants have been in possession 
of the sum of Rs. 600 and that they have de¬ 
prived the plaintiC of the use of the money. 

Interest by way of compensation was 
allowed. Similarly in an Allahabad judg¬ 
ment reported as 1934 All. 160 (16), it 
was held that where the transaction 
between the parties is of the nature of a 
contract or quasi-contract as undoub¬ 
tedly it is in the case of a buyer and 
seller, the Court will be justified in al¬ 
lowing interest, even if there be do con¬ 
tract to pay interest. It was remarked 
that the defendant having deprived the 
plaintiff of the use of the money for a 
considerable time, there is nothing un¬ 
just or inequitable in the defendant be¬ 
ing directed to compensate the plaintiff 
by paying interest. In a Lahore case 
reported as 1931 Lah, 457 (17), the facts 
of the case were that the plaintiff sup¬ 
plied coal to the defendants. The price 
of the coal was paid. Suit was for re¬ 
covery of interest. There was no agree¬ 
ment to pay interest. Interest was al¬ 
lowed and at p. 463, col. 1 of the report 
it was observed as below : 

Assuming that Act 32 of 1839 has no applica¬ 
tion, still in my opinion the plaintifis are enti¬ 
tled to interest as part of compensation, whe¬ 
ther under S. 70, Contract Act or otherwise, and 
1 am aware of no law which prohibits a Court 
from granting interest in such cases. 

In this Lahore case although the ob¬ 
servation is of a general character, yet 
the facts of the case distinguish it from 
the Oudh and Allahabad rulings. In 

15, Bhirgu Datt v. Gaya Prasad, 1934 Oudh 67= 
14G I 0 761=9 Luck 267. 

16, Jagannath v. Ram Gopal, 1934 All 160—164 
1015. 

17, Bbandari Brothers v. Municipal Committee, 
Amritsar, 1931 Lah 457=134 I 0 1028. 
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this case it was found as a fact that the 
plaintiff had himself paid interest to his 
bankers and this sum was included in 
the compensation payable to him. That 
is to say it had been proved that the 
plaintiff had incurred special loss in 
this case whereas in Oudh and Allaha¬ 
bad cases interest had been allowed even 
in the absence of such loss. In a later 
case reported as 1933 Lah 742 (18), the 
Judges observe as below : 

The conclusion is that there being no stipula¬ 
tion for interest in the contract and interest not 
being recoverable under the Interest Act or pay¬ 
able under the statutory law, all that the plain¬ 
tiff could recover, bad the defendant been pro¬ 
ved to have retained bis money wrongly, would 
have been damages on the basis of proved loss, 
resulting from the breach of contract. 

This ruling does not consider S. 73, 
Contract Act, but from the discussion it 
appears that the Honourable Judges had 
that section in view and were of the 
opinion that unless damages are proved, 
mere retention of money by the defen¬ 
dant does not justify the graoting of in¬ 
terest against him. The Madras High 
Court has in a recent case reported as 
1933 Mad. 729 (7) considered the ques¬ 
tion fully and has held that where it 
is shown that the nonpayment of money 
due is itself the breach of contract and 
nothing else is proved to make out the 
claim for compensation for such breach, 
no interest can be awarded in addition 
to the recovery of the money withheld. 
But if special loss or damage is proved 
to have been sustained by the plaintiff, 
then interest can be allowed. This rul¬ 
ing is based on an interpretation of 
S. 73, Contract Act, which lays down 
that where there is a breach of the con- 

18. Punjab National Bank v. Nanneh Mai Jaaki 
Das, 1933 Lah 742. 


tract and a party has suffered loss which 
naturally arose from such breach, he- 
may recover from the other party com¬ 
pensation. Illustration (o) deals with 
the case of contracts of loan and provides 
that interest may be allowed as dama¬ 
ges when damage is proved. It is submit¬ 
ted that the view taken by the Madras 
and Lahore High Courts is based on cor¬ 
rect interpretation of S. 73, Contract Act, 
as under that section unless special loss 
or damage is proved, no compensation 
can be granted. The only section allowing, 
damages simpliciter is S. 74, Contract- 
Act. If the provisions of that section are 
satisfied, then compensation may be al¬ 
lowed even though no actual loss is pro¬ 
ved. Now the case of mere retention of 
money does not fall within S. 74 and 
therefore in such a case interest by way . 
of damages cannot be allowed unless- 
special loss or damage is proved. The- 
result of the above discussion would 
show that the interest may be allowed 
in the following cases and no others : 

(l) When there is an express agree¬ 
ment; (2) When interest is allowed by 
a statute, e. g., Negotiable Instruments- 
Act, S. 80; (3) When the case falls under 
the Interest Act; (4) Where there is an- 
implied agreement to pay interest or 
where from the nature of the transaction, 
or the relationship of the parties, pre->- 
sumption in favour of payment of interest- 
arises; and (5) When the case falls within. 
S. 73, Chnbract Act, i. e., when special 
loss to the plaintiff on account of wrong¬ 
ful retention of his money by the defen¬ 
dants is proved. However, the questions- 
raised and discussed above are not free- 
from difficulty and I therefore invite the 
readers of this article to consider th» 
subject and to express their own views. 


The Doctrine of Contribution embodied in S. 82, T. P. Act. 

BY 

C. P. Vaidyanatha Ayyar, B.A., B.L., Vakil, CHIEF COURT, Emakulam. 


Section 82, T. P. Act, limits the opera¬ 
tion of the rule of rateable contribu¬ 
tion to cases where there is no contract 
to the contrary. Our attempt in this 
article is to examine the nature of the 
contract referred to in this section that 
can displace the general rule that pro¬ 
perties subject to a mortgage are liable 
to contribute towards the mortgage 
money rateably. 


If there exists a contract fixing the' 
proportion in which contribution has to 
bo made, the contract will prevail; and 
the question of contribution will be • 
regulated by the terms thereof. Thus 
far, it is clear. But the question re¬ 
mains as to who should be the contract¬ 
ing parties ? There is nothing in the“ 
language of the section suggestive of an 
answer. It may be woll to remember m 
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this connexion that the rule of contribu¬ 
tion is in no my calculated to touch 
the rights of the mortgagee, but it is one 
based upon equity available among the 
owners of equities of redemption, affect¬ 
ing only their rights in the mortgaged 
premises inter se. Yet the Madras High 
Court in 24 Mad 85(1) has taken the 
definite view that the contract referred 
to in the section must be one between 
mortgagor and the mortgagee and any 
contract to which the mortgagee is not a 
party is ineffectual to modify the ordi¬ 
nary rule of rateable contribution. This 
statement of the law, it is respectfully 
submitted, is warranted neither by the 
words of the section nor by the reason of 
the rule. And the observation of 
Cotton, L. J., would go to show that 
much support for this Madras view could 
not be sought among English authori¬ 
ties either. Says the learned Lord Jus¬ 
tice in 16 Ch D 211 (2) at 224: 

As a general rule, if two estates subject to one 
mortgage afterwards come by devolution from 
the mortgagor to different persons, they must 
rateably hear the mortgage unless there is some* 
thing to show an intention on the part of the 
mortgagor that that shall not be the case. 

And again at p. 225 he observes: 

I find some difficulty in finding from the use 
of that word (collateral] a declaration by the 
mortgagor of an intention on his part to vary 
the rights of the persons who through him might 
become entitled to the properties. 

There is hardly anything in these 
words suggestive of the idea of the as¬ 
sent of the mortgagee being material on 

of apportionment of the 
liability among the various properties 
comprised in the mortgage; but they 
would rather tend to show the contrary. 
As has been already pointed out, this 
question of contribution being one affect¬ 
ing only the rights of the several owners 
of the equities of redemption inter se, 
the mortgagee cannot in the nature of 
things have a voice in the matter of 
apportionment of this liability amongst 
persons who become owner of the mort¬ 
gaged premises in specific and separate 
shares. On the other band, such owners 
are the best and the only competent per- 
sons to bargain for and strike the pro¬ 
portion in which their shares are to con¬ 
tribute towards the common debt— a 
debt strewn over all the properties or a 

1. Bamabhadrachac V, Srinivasa, (1901) 24 Mad 

85. 

S. Atbil V. Athil, (1880) 16 Ch D 211=60 L J Oh 

128=29 W B 809=48 L T 681. 


debt for which all the properties are 
equally liable. One cannot say that 
several properties are subject to one 
mortgage or secured by the same, when, 
with the consent of the mortgagee, the 
mortgage debt is distributed among the 
various items in definite shares or in 
different suras. Where thero is this 
specific division or apportionment of the 
debt, there are in fact several indepen¬ 
dent mortgages though the document 
evidencing the same may be engrossed 
on the same paper. And this deed 
can never be said to be a single mort¬ 
gage securing several properties for 
a common debt; that is to say, a 
mortgage where each item being made 
equally liable for the same debt, Bub 
there can be a single and indivisible 
mortgage comprising or securing several 
properties for the same debt, provided 
the mortgagee is not a party to the 
apportionment' of the debt in the way 
indicated above. Here every inch of 
ground comprised in the mortgage is 
liable for the whole mortgage money, 
but contribution towards the debt by 
the various items can be regulated by a 
contract, entered into or existing among 
the owners of the equities of redemption. 
This contract may be express or implied. 
In a case where two persons standing in 
the relationship of principal debtor and 
surety execute a mortgage to the creditor 
securing the properties of both for the 
debt, can it be said that, in the absence 
of a contract with the mortgagee to exo¬ 
nerate the property of the surety from 
tb© liability to contribute, it is open to 
the principal debtor or assign when he 
discharges the mortgage debt to claim 
rateable contribution out of the property 
of the surety in the hands of the surety 
or assign? The result will be appalling 
if our answer is to be in the affirmative. 
In the light of the Madras decision, it 
would appear that the surety or assign 
could not escape the rule of rateable 
contribution. To escape liability, the 
surety or assign may have to invoke the 
aid of other doctrines such as subroga¬ 
tion and the like. 

This case,‘24 Mad. 85 (l), has been ap¬ 
proved and followed in 1926 All. 352 (3), 
the learned Judges reiterating the pro¬ 
position that the contract to the contrary 
mentioned in the section is one bet- 

8 . Obaran Siagh v. Gaaesbi Lai, 1926 All 852= 
94 I 0 1016. 
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•ween the mortgagor and the mortgagee. 
Though this latter case was taken up to 
the Privy Council, their Lordships in 
1930 P. C. 183 (l), in confirming the 
decree of the High Court of Allahabad, 
proceeded without specifically adverting 
to this question to base their conclusion 
upon other and surer grounds. There, 
the question of contribution arose in 
this way. The owner of two properties, 
K and M, both subject to a mortgage, 
sold K to one S reserving with him out 
of the sale-price sufficient amount to 
pay off the mortgage and the attaching 
creditors of the owner. Subsequently 
the other item M comprised in the mort¬ 
gage was sold in execution of a decree 
obtained against the original owner and 
for which attachment had been levied 
on the same before the private sale of K 
to S, and iff was purchased in Court 
auction by one G subject to the mort¬ 
gage. Later on, property K also, which 
had been attached before its sale to <8 
lor a decree obtained against the origi¬ 
nal owner, was brought to sale in execu¬ 
tion of the same and purchased subject 
to the mortgage by one who subsequently 
transferred his rights to S. Thus, this 
Court-sale overrode the private sale of 
K to S, who thereafter claimed title to 
the property only under the Oourt-sale. 
The mortgage money remaining unpaid, 
the mortgagee on the basis of the mort¬ 
gage in his favour brought an action and 
obtained a decree for sale of the proper-’ 
ties K and M, and though the properties 
were sold in execution, 5 deposited in 
Court the entire mortgage amount before 
confirmation of sale and thus got the safe 
set aside. 8 having died in the mean¬ 
time, his representatives commenced an 
action for contribution against the pur. 
chasers of property M, Their Lordships 
applied S. 82 and allowed rateable con¬ 
tribution. In so doing, they observe 
that, as the Act prescribes the conditions 
in which contribution is payable, it is 
not proper to introduce into the matter 
any extrinsic principle to modify the 
statutory provisions. The purchasers of 
property AT, neither being parties to the 
contract nor having the benefit of the 
same passed to them either in equity or 

4. Ganwhi Lai v. Charan Singh, 1930 P C 183= 
124 I 0 911=57 I A 189=52 All 358 (PC). 
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in law, under which money was left 
with S to discharge the mortgage, this 
contract is nob available to them as an 
answer to the claim for contribution. 

In view of the fact that the private 
sale of property S’ to S is set at naught 
by the subsequent Court-sale of the same, 
the question reduces itself into a claim 
for contribution by the owner of one 
item against the owner of the other, each 
of them having purchased his property 
in Court auction subject to the common 
debt. Here there is no question of any 
contract to the contrary as between the 
owners of the equities of redemption as 
such or their predecessors in title. If 
in this case there had been no Court 
sale of property S, and S taking his 
stand for his title to that property upon 
the private sale in his favour by the 
original owner, claims contribution out 
of property M, it would be extremely 
difficult to uphold his claim unless we 
adopt the view that the mortgagee is a 
necessary party to the contract to the 
contrary contemplated by S. 82, T. P. 

Act. 

The view of the learned Judges who 
decided 24 Madras 85 (l) seems to have 
been infiuenced by the fact that in some 
English cases, where the mortgage itself 
specified one property as the primary 
security for the debt and another pro¬ 
perty as an ancillary security only, it 
was held that the liability would be 
thrown entirely upon the former to the 
exoneration of the latter. No doubt, in 
these cases, the mortgagee is a party to 
the contract relied on to displace the 
rule of rateable contribution; but it does 
nob follow therefrom that the only con¬ 
tract capable of modifying the rule must 
always be one between the mortgagor 
and mortgagee. The provision in the 
mortgage deed for primary and ancillary 
securities binds the mortgagee too and 
it may be doubted whether such a pro¬ 
vision cornea within the purview of the 
contract to the contrary suggested in the 
section. "Whatever that be, there can be 
no difficulty in accepting the contract 
relating to contribution entered into or 
existing among the owners of the equi- 
ties of redemption as such to have sway 
over the question of contribution. 


Articles 



^^35 1 Artici^es Journal 99 

REMOTE AND INDIRECT LOSS OR DAMAGE 

BY 

GULAB NarAYAN Sinha, Pleader, Bhagalpiir.. 

“ And, looking round, on every side beheld 
A pathless desert, dusk with horrid shades ; 

The way he came, not having marked return, 

Was difficult, by human steps untrod ; 

And he still on was led, but with such thoughts, 

Accompanied of things past and to come ; 

Lodged in his breast as well might recommend, 

Such second before sonant society.” 

—Milton s Paradise Regained, Book 1, L . 295-302. 


In this Article I propose to explain 
the following words of S. 73, Contract 
Act (9 of 1872) 1 

Such compeusation is nob to be given for any 
remote and indirect loss or damage sustained by 
reason of the breach. 

Let us first thoroughly understand the 
significance of the following words as 
used in the above section : Damage, 
Damages and Compensation. The word 
“damage” does not always bear the same 
significance. It is often used, like in¬ 
jury, in its technical sense, to indicate 
the harm element on which liability in 
a given case is based. More frequently, 
it means damage to property, just as 
"injury” in its peculiar acceptation 
means physical hnrt to the body. In 
its plural form, the word “damages” has 
a very definite meaning and refers to the 
recoverable damage—that money charge 
into which the law commutes the ele¬ 
ment or elements of legal injury which 
are found in a particular case : vide 
Street's Foundation of Legal Liability, 
Vol. 3, p. 457. Damages are given to a 
person as a compensation and satisfac¬ 
tion for some injury sustained. Damages, 
says Mr. Mayne, “are the pecuniary 
satisfaction which a plaintiff may obtain 
by success in an action.” It may be 
defined as the pecuniary compensation 
which the law awards to a person for 
the injury he has sustained by reason of 
the act or default of another, whether 
each act or default is a breach of con¬ 
tract or tort ; vide Halsbury’s Laws of 
England, Yol. 10, p. 302. Mookerjee, J., 
in 1923 Cal 507 (l), drew a distinction 
that the term used in Arts. 115 and 116, 
Lim. Act, is not damages but compensa- 
tIoD, which also occurs in S. 73, Con¬ 
tract Act. The following passage was 

1, Mohamed Mozabaral Ahtaad v. Mohamed 
Azimaddin Bbuinya, 19S8 Cal 507=78 1 0 17. 


also quoted by Fazl AH, J. in 1930 Pat 
46 (2) : 

As Lord Esher observed in (1892) 1 Q B 458 
(3), the expressfou'‘compensation'’ is not ordi¬ 
narily used as an efjuivalent to damages, al¬ 
though as remarked by Pry. L. J. in (lb91)2 
Q B 512 (4), compcDsalion may often havo to be 
measured by the same rule as damages in an 
action for-tho breach. The term “compensation” 
as pointed out in the O.xford Dictiouary, signi¬ 
fies that which is given in lecomponse; an 
e<iuivalent rendered. Damages, on the other 
hand, constitute the sum of money claimed or 
adjudged to be paid in compensation for loss or 
injury sustained, the value estimated in money 
of something lost or withheld. The term “com¬ 
pensation” etymologically suggests the image of 
balancing one thing against another; its primary 
signification is equivalence, and the secondary 
and more common meaning is something given 
or obtained as an equivalent. The derivative 
meaning was familiar to the Roman Jurists and 
re-appears in the modern codes founded on the 
Civil Law. 

Now, if the damage is not the direct 
result of the breach, then ib is termed 
as remote, and it is not an admissible 
ground of damage Damage is said to be 
remote, when although arising out of 
the cause of action, it does not so dir¬ 
ectly flow from it that the offending 
party may be made responsible for it. 
The first, and in fact the only inquiry, 
in all these cases is whether the damage 
complained of is the natural and reason¬ 
able result of the defendant’s act; ib 
will assume this cb.aracter if it can be 
shown to be such a consequence as, in 
the ordinary course of things, would 
flow from the act, or in cases of contract, 
if it appears to have been contemplated 
by both parties. Where neither of these 

2. Bam Kacbbya tiingh v. Baghunalb Prasad, 

1930 Pat 46=122 I C 244=8 Pat 860. 

3. Dixon V. Calcraft, (1892) 1 Q B 458=61 L J 

Q B 529=7 Asp M C 161=56 J P 388=40 

W B 598=66 L T 554. 

4. Skinner’s Co. v. Knight, (1891) 2 Q B 542=60 

L J Q B 629=56 J P 86=40 W R 57=65 L T 

240. 
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elements exists, the damage is said to 
be too remote. In a case \vhere a 
passenger, who had been set down with 
his wife at a wrong station, sought to 
recover from the railway company 
damages for a cold which his wife had 
caught by walking in the rain at night, 

Cockburn, C. J., said; 

You must have something immediately flow¬ 
ing out of the breach of contract complained of, 
something immediately connected with it, and 
not merely connected with it through a- series 
of causes intervening between the immediate 
consequence of the breach of contract and the 
damage or injury complained of : see Lord 
Bacon’s Maxim: “It were infinite for the law to 
judge the cause of causes, and their impulsions 
ouo of another; therefore it conteoteth itseli 
with the immediate cause, and judgeth of acts 
bv that, without looking to any further degree.” 
Bac Max. Reg. 1. cited by Blackburn, J., in 
stating the rule of law to be that the immediate 
cause, the causa proxima, and not the remote 
cause, is to be looked at. To illustrate that, I 
cannot take a better case than the one now be¬ 
fore us. Suppose that a passenger is put out at 
a wrong destination on a wet night, and obliged 
10 walk a considerable distance in the rain, 
catching a violent cold, which ends in a fever, 
and the passenger i-s laid up for a couple of 
months, and loses, through his illness, the ofier 
of an appointment which would have brought 
him a handsome salary. No one, I think, who 
understood the law, would say that the loss so 
occasioned is so connected with the breach of 
contract as that the carrier breaking the con¬ 
tract would be liable. Here it cannot be said 
the catching cold by the plaintifi's wife is the 
immediate and necessary effect of the breach of 
contract, or was one which could fairly be said to 
have been in the contemplation of. the parties. 
The wife's cold and its consequences cannot stand 
upon the same footing as the personal inconve¬ 
nience arising from the additional distance 
which the plaintiff had to go. It is an effect of 
the breach of contract in a certain sense, but 
removed one stage; it is not the primary, but 
the secondary consequence of it. 

The Chief Justice proceeded to put 
the cases of a passenger who, from not 
being carried to his proper destination, 
walks in a dark night and falls down; or 
takes a carriage and is upset, suffering 

bodily injury, and added: 

In either of those cases the injury is too re¬ 
mote, and 1 think it is the case here; it is not 
the necessary consequence, it is not even the 
probable consequence of a person being put 
down at an improper place and having to walk 
home, that he should sustain either personal 
injury or catch a cold. That cannot be said to 
be within the contemplation of the parties so as 
to entitle the plaintiff to recover, and to make 
the defendants liable to pay damages for the 
consequences: (i-76) 10 Q. B. Ill (6); vide 
Mayne On Damagof?, pp. 55-56. 

Let us now consult Halsbury’s Laws 

5. Hobbs vrLr&“sr W.'B^TCo., (1876) 10 Q Bill 

=44 L J Q B 49=28 W R 620=82 L T 862. 


of England, Vol.X.on this point,to maka 
it like Caesar’s wife above suspicion. In¬ 
deed, our Contract Act is an exotic plant- 
and Sir F. Pollock left nothing to re¬ 
mark against its borrowing, etc., in his- 
Preface to the First Edition of Contract 
Act. Arts. 586,587, 590 and 592ofVol.ia 
(pp. 318-322) provile that: 

586. In order that damages may be recover¬ 
able, they must be such as arise not only natu¬ 
rally, but also immediately from the act com- 
plained of. 

In (1854) 9 Ex. 341 (6), it was no doubt inten¬ 
ded to lay down a complete definition of the 
principle upon which damages should be as¬ 
sessed, at any rate in an action of contract; but 
the definition given only requires that damages 
awarded should be such as arise ‘‘naturally ^ 
from the acts complained of, and the word ‘ im¬ 
mediately” is not added. From this it may be 
inferred that the word “naturally” was inten¬ 
ded to be understood as connoting the idea of 
proximate causality. And, indeed, it may well 
be contended that a result does not arise natu¬ 
rally unless it arises without the co-operation 
of some intervening cause. In citing the lan¬ 
guage of the Court in (1854) 9 Ex. 841 (6), Judges 
have however generally thought it necessary to 
introduce the word “immediately”: see for 
example, (1889) 14 A. C. 619 (7), per Lord Hers- 
chell, L. 0., at p. 620; and it is no doubt con¬ 
venient to distinguish between cases in which 
the chain of natural causation is broken by the 
intervention of some independent volition and 
cases in which the ultimate result of a wrongful 
act is other than the natural result for some 
other reason: Footnotes on p. 318# 

Damages are commonly described as too re¬ 
mote: (1) where they are not the natural and 
probable result of the act complained of in any 
circamstaoces; (2) where they are only the natu¬ 
ral and probable result of the act complained of 
in special circumstances, which were not known 
to or are not such as ought reasonably to have 
been apprehended by the defendant; or (8) where 
they aie not the proximate or immediate result of 
the act complained of, but of some intervening 
cause. It appears to be only in this third case 
that damages are properly described as too re¬ 
mote. 

587. In determining whether damages are too 
remote it is necessary to consider whether the 
original cause so far continued to operate that 
it was the proximate cause of the 'essential 
damage. The operation of the original cause 
ceases and the chain of causation is broken, by 
the intervention of independent volition. And 
a wrong'doer is not responsible for the unre^ 
sonable conduct of third persons, even though 
such conduct is consequent upon the original 

wrong doing. - 

690. Damages are too remote which depena 
upon a contingency supervening upon the act 
complained of. Thus, where a carrier wrongfully 
delays delivery of a model so that it is too late 
for a prize competition, damages cannot be reoo 

6 Hadley v. Baxendale, (1854) 9 Ex 841=2 0 L 
R 617=23 L J Ex 179=2 W R 802. 

7.The Argentino, (1889) 14 A 0 619=59 L J P 
17=6 Asp M 0 433=61 L T 706. 
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vered against lilm In respsct of the loss of the 
prise. 

692. Where damage has been caused wholly or 
chiefly through the plaintiff’s own act, and did 
not necessarily follow from the act eomplaiuod 
of, such damage is too remote: vide (1653) 22 
L, J.Q. B, 118(8). 

In this case the plaintiff, having taken a 
ticket for a voyage on defendant’s ship, was not 
allowed to proceed on the voyage, because it 
was mistakenly thought that he had not paid 
his fare. This mistake was discovered almost 
immediately, and he was offered a passage in 
another of the defendant’s vessels, but he re¬ 
fused this and remained in England for several 
months in order to sue the defendant, and it 
was held that he could not recover damages in 
respect of his expenses in remaining: see also 
(1887) 2 H & N 299 (9); (1807) 1 Camp 6S (10); 
<1867) 8 Q B 25 (11); (1882) 21 Oh D 18 (12) and 
<1882) 9 Q B D 532 (13): Foot-note p on p. 322. 

This however must be taken with the quali- 
■fioation that where the intervening act of the 
plaintiff or his servant or agent has conduced 
to the injury caused by the original wrongful 
act of the defendant, the latter is nevertheless 
responsible; if by the exercise of reasonable care 
he could have avoided the consequences of such 
intervening act. 

Having dwelt at a great length to 
■make the point as clear as possible with 
the help of the above-mentioned autho¬ 
rities, we should not leave oar High 
Courts aside because they .have also uti¬ 
lized the same materials and, indeed, 
they are bound to have a hearty tend¬ 
ency to follow the above authorities as 
the Act itself owes them for all its 
clothes, but I may be permitted to sub¬ 
mit most respectfully that they tried 
their best to decide cases on other points 
of S. 73 even where remote and indirect 
losses were plainly involved and I can¬ 
not assign any reason for it with my 
own meagre knowledge. Mookerjee, J., 
in 1923 Cal 49 (14), observed thus : 

Damages are not uncertain for the reason that 
the loss sustained is incapable of proof with the 
certainty of mathematical demonstration or is to 
some extent contingent and incapable of precise 
measurement. As Harlan, Z., observed in deli¬ 
vering the judgment of the Supreme Court of 
the United States in (1897) 169 U S 26 (15), cer- 

8 . Ansett v, Marshall, (1853) 22 L J Q B 118=1 
W R 166=17 Jur 114. 

9. Hin V. Balls, (1887) 2 H & N 299=27 L J Ex 
45=6 W B 740=3 Jur (n s) 692. 

10. Boyce v. Baycliffe, (1807) 1 Gamp 58. 

U. Glover V.L& S. W. By. Co„ (1867) 8 Q B 
26=87 L J Q B 67=17 L T 139. 

12. Tucker v. Linger, (1682) 21 Ch D 18=51 L J 
Ch 718=80 W R 678=46 L T 894. 

13. Baldwin v, London, Ohatham & Dover By. 
Go., (1892) 9 Q B 682. 

14. P. T. Kinsley v. Secy, of State, 1928 Cal 49= 
72 I 0 270. 

16. Hetzel v. Baltimore & 0. B. Co., (1897) 169 U 
B 26. 
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tainty to reasonable oxtont is necessary, and the 
meaning of that langnago is that the loss or 
damage must be so far romovctl from speculation 
or doubt as to create in the minds of intolligenb 
and reasonable men the heliof that it was most 
likely to follow from the breach of the contract 
and was a probable and direct result thereof. To 
the same effect is the decision in l7 t U 3201 (IG), 
that where absolute certainty is impossible, 
judgment of fair men as to damage directly re¬ 
sulting governs. 

In 1921 Cal 315 (17), Mookerjee. J., 
observed thus ; 

It is well settled that negligence is the effec¬ 
tive cause of an injury wheu it has in fact 
brought about that injury as a direct and natu¬ 
ral consequence ; when negligence has been 
established, liability follows for all the conse¬ 
quences which are io fact the direct and 
natural outcome of it, whether the injury is a 
consequence that was foreseen or not. In 
the words of Lord Selborne iu (ISSS) GAG 
217 (18), the act complained of must have some 
proper connexion as a cause with damage which 
followed as its effect. But it is important to ob¬ 
serve that a negligent act may not be the effective 
cause of an injury though it may be proximate 
in time, if it is the particular incident in a 
chain of events which has in fact led to the 
injury, that is, if it is the real cairse of a subse¬ 
quent accident. These principles may be re¬ 
garded as elementary, but the application of the 
doctrine that to deteroiiue responsibility the law 
will consider the proximate and not the remote 
cause of an injury to the facts of a particular 
case, may present difficulties and lead to 
divergence of opinion ... If this principle were 
not adopted, the doctrine of the Schoolmen that 
“the cause of the thing causing is the cause of 
the thing caused” would lead to a labyrinth of 
refined and bewildering speculation whither the 
law cannot attempt to follow. Ko general 
formula however can be framed for the solution 
of all conceivable cases; each must be decided 
largely upon the special facts belonging to it and' 
often upon the very nicest discrimination. 

But there is one case only decided by 
Mookerjee, J., in 6 0 L J 398 (19) which 
is on all fours with my point and Fazl 
Ali, J., in 1930 Pat 46 (2), approved the 
principles which have been clearly laid 
down in it: The plaintiff-respondent 
executed in favour of defendant-appel¬ 
lant a conveyance of various properties 
owned by him in consideration of Rupees 
7,000 out of which he received in 
cash Rs. 449-15 0 and the balance 
Bs. 6,550-1-0, was retained by the 
purchaser for payment to certain speci¬ 
fied creditors of the vendor. One of 
them was R to whom the plaintiff-res- 

16. Morris v. U. S„ 174 U S 291. 

17 I G N. & By. Co., Ltd. v Eastern Assam 
do.. Ltd., 1921 Cal 315=611 0 14. 

18. Spraight v. Tedcastle, (1888) 6 A C 217=44 L 
1 689=29 W B 761=4 Asp M 0 406. 

19. Daswant Singh v. Shah Bamjan Ali, (1907) 6 
C L J 398. 
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pondenb owed on the date of conveyance 
Es. 1,999-11-0. The purchaser under¬ 
took the payment of this sum, and 
the conveyance contained a covenant 
under which the purchaser was to bo 
responsible for the payment of whatever 
interest might accrue due to the creditor 
from that date and the vendor was to 
have no concern therewith. The pur- 
chaser however did not make this pay¬ 
ment and the mortgagee sued to enforce 
his security and later on proceeded with 
the execution for the sale of the mort¬ 
gage properties. The plaintiff was con¬ 
sequently compelled with a view to save 
his properties to raise money by way of 
loan on Ihth December 1898 and execu¬ 
ted in favour of his mortgagee and his 
cosharers, a mortgage bond for Rs. 2,539 
which was taken in satisfaction of the 
judgment debt. The sum carried in¬ 
terest at 24 per cent per annum and the 
due date was fixed to be 16th December 
j 899. On 14th November 1903 the 
plaintiff commenced the present action 
for damages for breach of contract. The 
Subordinate Judge gave the plaintiff a 
decree for the sum he had been obliged 
to borrow, namely, Rs. 2,539 together 
with interest at 2 per cent per mensem 
from the date of the mortgage to the 
date of the suit; he also allowed the 
costs incidental to the execution of the 
mortgage as well as interest pendente 
lite. This decision was challenged 
on one of the grounds that the damages 
have been assessed on an erroneous prin¬ 
ciple. Mookerjee, J., observed, on p. 401 
(of 6 C L J): 

The learned vakil for the appellant contended 
that the damages ought to be assessed at the 
gum which might be due at the date of the in¬ 
stitution of this suit upon the bond of 1895 
which his client had undertaken to satisfy. 
This contention is not well-founded. The prin¬ 
ciple upon which damages are to be assessed is, 
as Baron Parke observed in (1844) 1 Exch. 850 
(20) at 855, that where a party sustains a loss 
by reason of a breach of contract he is, so far as 
money can do it, to be placed in the same situa¬ 
tion with respect to damages, as if the contract 
bad been performed. This necessarily leads to 
the two rules stated in (1854) 9 Exch. 341 (6) 
at 354, namely, first, that where two parties 
have made a contract which one of them has 
broken, the damages which the other ought to 
receive in respect of such breach of contract 


should be such as may fairly and reasonably be 
considered, as arising naturally, that is, ac¬ 
cording to the usual course of things from such 
breach of the concraot itself, and secondly, that 

20. Robinson v. Harman, (1848) 1 Ex 860=18 
L J Ex. 202. * 
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the damages may be such as may reasonably be 
supposed to have been in the contemplation of 
both parties at the time they made the con¬ 
tract, as the probable result of the breach of it. 
The damages however cannot include compensa¬ 
tion for any remote and indirect loss or damage 
sustained by reason of the breach: see S. 73, 
Ulus, (n) which shows, as observed in (1878) 7 
Cb D 490 (21) at 494, that the law does not re¬ 
gard collateral or consequential damages arising 
from delay in the receipt of money. On these 
principles it has been repeatedly ruled that 
where a person agrees to pay and discharge an 
incumbrance and neglects to perform his cove¬ 
nant within the time fixed therefor or within a 
reasonable time if none is fixed, the covenantee 
is ordinarily entitled to recover the present 
amount of the incumbrance: see also (1831) 2 B 
& Ad 773 (22); (1838) 6 B & Ad 78 (23) and 
(1880) 5 Ex. D 280 (24). The same rule has been 
adopted as well-founded on reason and principle 
in (1871) 34 Iowa 71 (25) and (1881) 131 Mass 93 
(26) where all the English authorities on the 
subject were reviewed. We apply these principles 
as to the case before us.On 18bh Decem¬ 

ber 1899 the measure of damages undoubtedly 
was Rs. 2,539. The vendor was obliged to bor¬ 
row money to discharge this sum on that date, 
but be need not have waited for nearly five years 
before he brought the present suit for damages 
for breach of contract. There can be no question 
that the parties must have foreseen that if the 
defendant broke the contract, the plaintiff would 
be bound to raise money on interest to save Jiis 
property. The loss therefore which the plaintiff 
has suffered in the shape of payment of interest 
on the sum raised, cannot be said to be remote 
and indirect. The Subordinate Judge finds that 
the rate of 24 per cent per annum was not, 
under the circumstances the loan was takeq, 
unreasonably high, nor can it be suggested that 
the date fixed for repayment, namely 16th De¬ 
cember 1899, was unreasonably remote. If hotf 
ever the plaintiff has now become liable to wy 
a large sum of interest to his creditor, it is due 
to his want of diligence, as be might have 
brought the present suit immediately after' he 
had been obliged to execute the mortgage of 18th 
December 1898. If he had so sued however, he 
would have been entitled to recover Bs. .2,539 
with interest at 24 per cent per annum up to 
the due date, because his mortgagee would have 
been entitled, if he had been paid previously to 
the due date, to interest up to that date. The 
true measure of damages therefore is Bs. 2,639 
with interest at 24 per cent from 18th December 
1898 to 16th December 1899 and upon the sum 
determined to be due on that date, interest 
ought to run at 6 per cent per annum up to the 
date of institution of this suit. 

21. Graham v. Campbell, (1878) 7 Ch D 490=47 
L J Ch 593=26 W R 386=38 L T 195. 

22. Lethbridge v. Mytton, (1831) 2 B & Ad, 773= 

9 L J O S (K B) 330. 

23. Carr v. Roberts, (1883) 5 B & Ad 78=39 B B 

405. I; 

24. Ashdown v. Ingamells, (I860) 5 Ez,D 280— 
43 LT 424. . 

25. Stout V. Folger, (1871) 84 Iowa 71=U Am 

Rep 188. ; ■ . . . ■ ' 

26. Locke v. Homer, (1891) 131 Mass 98=41 Am 

Bep 199. ■ . I . I 
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Effect of Non.Registration under the Indian Copy Right Act 

on Criminal Action 

BY 

Baj Kishore PkasAD, M.A,, B.L., Advocate^ High Court, Vatna. 


History of the Act : — In England 
before the Statute of Anne (8 Anne, Ch. 
19) there was no copy-right at common 
law for an author or publisher in his 
published work. Whether copy right 
existed at common law, before the 
Statute of Anne, was for a long time a 
question much debated by lawyers; but 
since the decision of the House of Lords 
in 4 H L C 815 (l), it must be assumed 
by Courts of law dealing with questions 
of copy right that no such right existed 
before that statute : vide also 19 Bom 
657 (2) and 44 Bom 720 (3), which have 
followed the English case mentioned 
above. 

After the Act of Anne, for the first time 
in England the statute which was passed 
was in 1775 known as the Copy Right 
Act of 1775 (15 Geo. 3, G. 53). Before 
it, there were two special Acts known 
as the Engraving Copy Right Acts of 
1734 and 1767. After the Act of 1775 
several special and General Copy Right 
Acts were passed in England such as 
the Copy Right Act of 1836, which was 
subsequently replaced by the Copy 
Right Act of 1842 (Stat. 6 & 6 Viet. 
Ch. 45). Two yeare later, an Inter¬ 
national Copy Right Act was passed 
(Stat. 7 & 8 Viet. Ch. 12) which was 
also replaced subsequently by the Inter¬ 
national Copy Right Act of 1875. 

In India, before the passing of the 
Indian Copy Right Act 20 of 1847 for 
the first time, the English Copy Right 
Act of 1842 and the earlier Acts applied 
to all parts of India. The Act 20 of 
1847 was a reproduction with certain 
necessary alterations of the Stat. 5 & 6 
Viet. Ch. 45. Two decades later, an¬ 
other Indian Act, known as the Press 
and Registration of Books Act, 25 of 
1867, which to some extent modified or 
enlarged the Act 20 of 1847, was passed. 
But in 1911, Imperial Act, known as the 
Copy Right Act, 1911 (Stat. 1 & 2 Geo. 5, 
Ch. 46), was passed by the British 
Parliament to amend and consolidate the 

1. Jeffreys v. Boosey, (1864) 4 H L C 815s=3 

0LR625=10ER681. 

2. Macmillan v. Shamsal Ulma M. Zaka, (1896) 

19 Bom 657. 

8 . Vaendeo Oaneab y. Anupiam Haiibhai Tti- 

bedl, 1920 Bom 84=67 I 0 692=44 Bom 720. 


law relating to Copy Riglifc. By S. 3G of 
said Act, all the English .‘\ct3 referred 
to above and other enactnionts also 
mobioned in Sch. 2 to the said Act, 
passed from time to time by the British 
Parliament, were repealed; and by Ss. 25 
and 37 (2) (d) of the said Act, it was 
made applicable bo India also. Three 
years later, in India, the Indian Copy 
Right Act, 3 of 1914, was passed in 
order to modify and add to the provi¬ 
sions of the Copy Right Act, 1911, in its 
application to British India by vir- 
tue of its power conferred by S. 27 of 
the Act of 1911. By S. 15 of the said 
Act. the Indian Copy Right Act, 20 of 
1847, was repealed and the last paragraph 
in S. 18, Press and Registration of Books 
Act, 1867, relating to the provision for 
payment of fees for registration was also 
repealed. Bub this S. 15 of and the 
second schedule to the Act of 1914 was 
repealed subsequently by S. 2 of Repeal¬ 
ing Act of 1927, being Act 12 of 1927. 

From this brief survey of the history of 
the Copy Right Act with special reference 
to India, we find that the basic Act is 
the Imperial Act of 1911 to the provi¬ 
sions of which modifications or additions 
have been made from time to time in 
their applications to British India by 
the Indian Legislature under its power 
vested by S. 27 of the Act of 1911. To 
the above have been added from time bo 
time also Rules and Regulations framed 
by the Government of India in exercise 
of the powers conferred by Ss. 3, 14 
and 19, Copy Right Act of 1911. 

History of Begistration of Books :—The 
provision for getting books registered by 
their authors or publishers was for the 
first time introduced in India by the Act 
of 1847. The rules and procedure for 
registration of books were laid down in 
S. 2 of the Act under which the pro¬ 
prietor of a copy right could get his 
book registered in the registry book for 
a sum of Rs. 2; and under S. 14 of that 
Act: 

No proprietor of copy tiglifc shall maintain 
Tinder the provisions of this Act, any action or 
suit at law or in equity, or any summary pro¬ 
ceeding in respect of any infringement of such 
copy right, unless be shall, before commencing 
such action, suit ox proceeding, have caused an 
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entry to be made in the Book of Registry, 
provided always that the omission to make such 
entry shall not afiect the copy right in any 
book, nor the right to sue or proceed in respect of 
the infringement thereof, except the right to sue 
or proceed in respect of the infringement thereof 
under the provisions of this Act. 

The Act 25 of 1867 modified and en¬ 
larged this provision and S. 18 of this 
Act laid down that a payment of Es. 2 
was necessary to constitute entry in the 
Government catalogue of books as entry 
for the purposes of copy right under 
Act 20 of 1847. The above provisions 
did not mean that mere failure to regis¬ 
ter deprived the author or the artist of 
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his copy right altogether; but it was 
only the right to sue under that Act 
that was prohibited, if the registration, 
fee bad not been paid, and this was 
made clear by the proviso to S. 14 of 
Act 20 of 1847. But this provision for 
registration was abolished in 1914. The 
Act 3 of 1914, by S. 15, repealed the 
Indian Copy Right Act, 1847, so much as 
was not already repealed, and also the 
following words in S. 18 of the Press 
and Registration of Books Act of 1867, 
namely : 

{To he continued.) 
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The Nagpur Law Digest (1886- 
1935), by Prabhaker Sadashiv 
Chiney, B.A., LL.B., and Sadashiv 
Vaman Kelkar. b.a.,llb,, First Grade 
Pleader, Akola (Berar). Pages about 400. 
Price Rs. 10. Received on 26-6-1935. 

This Digest was long awaited by 
•C. P. lawyers. The authors have spared 
no pains to make the Digest most use- 
ful to Legal Practitioners. The cases 
up to date have been digested therein. 
The important feature is that cases 
which are overruled or are merely re¬ 
affirmed have been omitted as they are 
of very little use to Legal Practitioners, 
but references to such cases would be 
found at proper places. Comparative 
Tables of the sections of the C. P. Land 
Revenue Acts and C. P. Tenancy Acts, 
both old and new, have also been given. 
Looking to the labour that has been 
put in by the authors and the period of 
the case-law that has been digested, the 
price would not be very high. The get 
up of the book is in keeping with the 
reputation of the M. L. J, Press. 

Indian Arms Act (Edn. 1), by 
BaSANT KrISHAN KhaNNA, B.A., LL.B., 
Advocate, High Court, Lahore, Published 
by Eastern Law House, 15 College 
Square, Calcutta. Pages 285. Price 
Rs. 6. Received on 1st July 1935. 

The Indian Arms Act is one of great 
importance to criminal lawyers and to 
the Police and Magistrates. From this 
point of view the book would be wel¬ 
comed by them. All rules promalgated 
by the Governor-General in Council and 
also local rules are given at the proper 
places. The commentary is both criti- 
cal and analytical. The case-law has 


been brought up to date. The get up of 
the Book is in keeping with the reputa¬ 
tion of the publishers. 

The Workmen's Compensation 
Act, by P. Ramanatha Aiyar, b.a., 
B.L.. Advocate and S. Krishnamubthi 
Iyer, b.a., b.l., Advocate. Book can be 
had from Eastern Law House, Law 
Publishers, Calcutta, and University 
Book Agency, Law Booksellers, Kacheri 
Road. Lahore, Pages over 230. Received 
on 13th July 1935. 

The subject though technical is now 
getting prominence in view of the deve¬ 
lopment of the trade and labour legis¬ 
lation. The Act though small is not so 
easy to be grasped. The principles hav¬ 
ing been mainly taken from English law, 
the authors have copiously drawn on tho 
English case-law. The arrangement is 
systematic and exposition of the sub¬ 
ject is clear. The case-law on the sub¬ 
ject is brought up to datd. The price is 
moderate. 

The Student’s Guide to the Code 
of Civil Procedure (Act 5 of 1908), 
by R. G. Paranjpe, b.a., LL.B , Pleader, 
Murtizapur; Published by the author 
himself, Pages above 625. Price Rs. 3. 
Received on 15th July 1935. 

The book would be of great use to 
students appearing for Law examina¬ 
tions, for whom it is meant. When 
questions are based on sections and 
orders both, they have been given at one 
place and the student would get the 
necessary material for it at one place. 
While giving the answers, the author 
has made references to the decided cases 
having bearing on them. The printing 
is good and the price is very moderate. 
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A Note on C. V, Baran v. K. T. Kandan, 1934 Mad. 262=57 Mad. 803. 

BY 

S. Srinivasa Rajagopalacuari, Advocate, Palainacolla)i. 


1. Two of the plaintiffs in the suit 
were minors, represented by a next 
friend. The suit was decreed and the 
defendant deposited the decretal amount. 
The next friend was directed to with¬ 
draw the money, on his finding sureties, 
who would furnish immovable property 
^9 security for the duo accounting of 
such moneys, by the next friend to the 
minors, when the latter would attain 
maiority. The security was furnished 
by a third person and was executed in 
favour of the Court, and not in the 
name of any individual or named oflicer 
of Court; the money also was with, 
drawn by the next friend but was never 
accounted for by him. Thereupon, the 
minor plaintiffs, on attaining majority, 
applied to the Court against the surety, 
under S. 145, Civil P. C.. praying for a 
sale of the secured properties. The first 
Court dismissed the application, bolding 
that a suit was the proper remedy. It 
relied on 41 Mad. 40 (l). 

2. On the facts stated above, the case 
would normally appear to be governed by 
the decision in 42 All. 158 P. G. (2), the 
facts of which are almost parallel to the 
facts in the case under notice, except on 
two points which will be noticed in detail 
in a moment. The learned Judges of the 
High Court, in appeal, however, arrived 
at a different conclusion, and held that 
(a) the principal debtor being a next 
friend, S. 47 of the Code would not ap¬ 
ply, and therefore the liability ought to 
be determined only in a separate suit; 
and (b) the liability of the next friend 
not being an unqLuestioned one, such an 
inquiry was necessary, with the result 
just mentioned, and (c) that on the 
liability being ascertained, the peti- 
tloners were to move the original Court, 
by application for enforcement of the 
bond, to the extbnt ascertained. 

3. In the result, the learned Judges 
affirmed the decision of the lower Court; 
but, as has been mentioned, on quite 
different grounds. 

4. If the Privy Council decision would 

1. Kurogadappa v. Boogamma, 1918 Mad 661— 

89 1 0 928=41 Mad 40. 

a. Raj Raghubar v. Jal Indra, 1919 P 0 55=65 

I 0 650=46 1 A 328=43 All 158 (P 0). 
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govern the present case, it is obvious 
that tlie learned Judges would liave re¬ 
versed the decree and directed execution 
to proceed, if not under S. 145, at least 
under S. 151 of the Code. The learned 
Judges however came, as stated, to a 
different conclusion. The reason must 
obviously be, because of the first two of 
the three points mentioned, supra, viz. 
(l) that the principal debtor in the case 
under notice was a stranger while in 
the Privy Council case he was a party 
to the suit; (2) that the liability in the 
case under notice was found by the 
learned judges nob to be an unques¬ 
tioned one unlike the case before the 
Privy Council. 

5. The question that arises is this. 
Are these two points of distinction suffi¬ 
cient, either singly or cumulatively, to 
exclude the applicability of the decision 
in SaJ Raghubar'sease (2) ? In the Privy 
Council case, the ascertainment of the 
liability of the principal-debtor as well 
as the order declaring the secured pro¬ 
perty liable were both made in one and 
the same application. Will a different 
rule apply because of the differences 
just noted and will therefore two pro¬ 
ceedings be necessary for achieving the 
result obtained in only one proceeding 
in the Privy Council case ? And espe¬ 
cially is one of those proceedings to be 
a costly and expensive one, viz. the 
institution of an original suit ? The 
trouble and expense involved in insis¬ 
ting on parties filing a suit—a relatively 
costly proceeding have been forcibly 
described in the case in 41 Mad. 327 (3) 
and need not be recapitulated. It is 
submitted that unless there is anything 
in the case law or in the statute law, 
compelling the parties to resort to an 
original suit, even under the circum¬ 
stances mentioned, parties should be 
allowed to take relatively inexpensive 
proceedings. Judged from that test, it is 
submitted that the view taken in the 
case under notice is nob justified. 

6. These two pointsof distinction may 
now be taken up and examined. The 
first of them, is, as stated, that the 

S. Subtamania v. Rajeswara, 1916 Mad 442=43 

I 0 187=41 Mad 827. 
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principal debtor in the case under re¬ 
view was a stranger to the suit, unlike 
the Privy Council case, where he was a 
party. The learned Judges in the case 
under notice thought that the inquiry 
for ascertaining the liability of such a 
stranger could not be made in the exe¬ 
cution department because S. 47 of the 
Code did not apply, but could be made 
only in a separate suit. 

7. To this argument, there are three 
answers : (l) S. 47 of the Code does not 
exhaust the classes of inquiry that can 
be made in execution; (2) there is no 
statutory or other provision prohibiting 
an inquiry being made in the execution 
department, under such circumstances; 
(3) in the Privy Council case, notwith¬ 
standing the inapplicability of any of 
the Sections 47, 144 or 145 of the Code, 
even the major relief of enforcement of 
the bond was granted in execution and as 
against the surety who was a stranger. 

8. These three points may be slightly 
amplified. It is true that execution was 
allowed in the Privy Council case, only 
becauso in the judgment of the Board, 
a suit was not even possible. It is also 
true that had the bond been in the 
normal form, the Board itself would have 
been inclined to hold that a suit was 
the proper remedy if not the only one. 

9. All the same, in a case where the 
governing consideration is present, i. e., 
once it is found that the bond could not 
be sued on, it appears to follow logically 
that a step which is only ancillary to 
the grant of the major relief should also 
be allowed to be taken, in the course of 
the same proceedings, in which the 
major relief is granted. The bond itself 
being allowed to be enforced in execu¬ 
tion, it stands to reason that a relatively 
subordinate matter, i. e., the ascertain¬ 
ment of the liability of the principal 
debtor should also be made in the same 
execution department. To hold other¬ 
wise would be to lead to the anomaly 
of giving to a subordinate matter even 
a greater importance than to the main 
one. A consideration of the financial 
aspect of such a question will make the 
position clearer. Thus, a bond might 
have been given for Rs. 50,000. A twelve 
annas stamp will do for enforcing it. 
But, if the ascertainment of the liability 
is to be made in a regular suit, the 
amount of court-fee that will have to be 
finally paid may mount np to several 


hundreds of rupees. Anomalies in law 
already abound in plenty. Is there any 
justification for further adding to them? 
It is true that law is not a logical code; 
and that if the law authorised such an 
anomalous position, effect should be 
given to it. The question therefore is- 
whetber there is any such authority. 

10. It is submitted that, fortunately,, 
there is no such necessity. Indeed, when 
the matter is more critically examined,, 
the matter becomes plain enough. When 
the Board said that the nature of the- 
bond showed that there was no mort¬ 
gagee and therefore no suit could be- 
brought, they said in effect that no suib- 
could be laid on the bond. The same- 
result was however allowed by them to 
be achieved in a different and far less 
expensive and more speedy manner, the 
inherent power of the Court being in¬ 
voked for that purpose. The remedy 
was allowed, though it was found thafr 
none of the Ss. 47, 144 or 145 applied to- 
the case. The grant of the remedy in 
these circumstances clearly shows thafr 
proceedings in execution are not fro bo- 
limited only to the circumstances meu- 
tioned in these sections. Now, why did 
the Board grant the remedy at all ? The- 
Board which said that there being no 
mortgagees, no suit was possible, could 
easily and probably as a more logical 
corollary, have held that no remedy at 
all was possible, as on a mortgage debL 
The personal remedy also was not avail¬ 
able in that case, and as a result the 
petitioners might easily have been held 
to have no remedy at all, because they 
did not trouble to get a bond conforming 
to legal requirements. The Board however 
did not say so, but held that fche peti¬ 
tioners should have a remedy, and a re¬ 
medy of a speedier and far less expen¬ 
sive nature. Why did they so hold ? 
The answer is clear. Because the Board 
felt that there ought to be a limit to the- 
pressing of a technical plea. 

11. Precisely the same principle may 
be^ applied to the presdnt case. In the- 
Privy Council case, none of the Ss. 47, 
144 or 146 of the Code applied to the 
case, and yet the bond was allowed to be 
enforced in execution May it not be- 
said on the same reasoning, that, though 
S. 47 of the Code does not apply, the 
inquiry for ascertaining the liability of' 
the principal debtor may yet be held in- 
the execution department ? The learned! 
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Judges in the ease under notice assumed 
that unless S. 47 applied, the inquiry 
must be held in a separate suit. It is 
submitted that, having regard to the 
judgment of the Board, such an assump- 
tion is too wide and unwarranted. After 
all S. 47 only prohibits, for special rea- 
sons, investigation in another suit, of 
matters relating to execution, discharge 
or satisfaction of the decree, between 
parties to the suit. It does not purport, 
nor is its effect in any way to prohibit 
the Court in the execution department 
froDC considering any other matters or 
between different persons. S. 145 of the 
■Code is a statutory provision which 
«hows that S. 47 is not exhaustive. 
Similarly, claims of rival assignee de- 
•oree-holders are ascertained in execu¬ 
tion, although all of them cannot, obvi¬ 
ously, at the same time, be representa¬ 
tives of the parties to the suit within 
the meaning of S. 47 of the Code : 67 
Mad. 467 (3a). Thus it is clear that S. 47 
does not exhaust the circumstances 
under which inquiries may be held in 
the execution department. In the Privy 
Council case, one of the contestants was 
a party to the suit; the other was not 
and yet execution was allowed. Simi¬ 
larly in the case under review one of 
the contestants is a party, and the other 
not a party, only a next friend. Cannot 
the principle of the decision in Hctj 

case(2) be applied to the pre¬ 
sent case also, especially when there is 
no legislative prohibition of such a 
nouTse ? It is submitted that the learned 
Judges in the case under review took an 
unwarrantedly technical view of the 
matter and in so doing failed to apply 
the true principle underlying the Privy 
Council decision. 

12. It may next be considered whe¬ 
ther there are other cases, with facts 
similar to those in the case under notice. 
There appear to be two such cases. The 
first of them is 41 Mad. 40 (l). The 
facts of that case are closely similar, 
except that it is not quite apparent 
whether the bond in that case was one 
given to the Court. All the same the 
case would have been instructive but 
for the additional fact that the proceed¬ 
ings taken in that case were started by 
way of an original application before 
the District Judge as though it were a 

8a. Karsimba v. Yeokatacbalappatbi, 1934 Mad 

191=146 1 0 65=57 Mad 457. 


matter under the Guardians and Wards 
Act. No such considerations, as arise in 
the case under notice, appear to have 
been present to the mind either of the 
counsel or the learned Judges in that 
case. Moreover the learned Judges de¬ 
cided in that case that a suit was the 
only proper remedy, a conclusion which 
it is worth noting has not been accep¬ 
ted in the case under review. The 
decision in that case is therefore of no 
assistance. 

13. The same observations apply to 
the other case, 66 Mad. 687 (4), a case 
in which three learned Judges sat. In 
that case also, the principal debtor also 
was next friend, not a party to the suit. 
But unfortunately, the facts of that 
Case have been very meagrely reported. 
The nature of the bond in that case does 
not clearly appear from the report. The 
learned Judges in that case applied 
S. 145 (c) of the Code, and directed exe¬ 
cution to proceed. However for the rea¬ 
sons stated, that decision also is of no 
real assistance. 

14. The second point of distinction re¬ 
ferred to at the outset of this note is 
that the learned Judges in^ the case 
under review say that the liability of 
the next friend is not an unquestioned 
one. The exact contention which gave 
rise to this observation is not apparent 
from the report; it is therefore only a 
matter for conjecture. If the conten- 
tioD was merely that the extent of lia- 
bility was not an already ascertained 
sum, that would not take the case out 
of the ambit of the Privy Council rul¬ 
ing Even if the next friend has dis¬ 
claimed all liability on some ground or 
other, even then, the result would be 
the same. For it must be reinemhered 
that in the Privy Council case itself the 
inquiry was made and the liability was 
fixed at three lakhs of rupees, though 
the surety had undertaken liability for 
a specified sum, viz. one lakh of rupees. 

15. It is therefore submitted that nei- 
ther of the two distinctions suggested is 
sufficient to take away the case under 
the review from the principle of 42 All* 
158 (2), and that therefore the decision 
in the case under review is unjustified, 

and cannot be supported. 

16 The next question that arises is, 
what is the correct form of pro cedure to 

4. Sankara v. Sanyasayya, 1933 Mad 678=146 
I 0 469=56 Mad 687 (P B). 
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be adopted in such cases? On that point, 
two divergent views have emerged, after 
the decision in RajRaghuhar's Qz.se (2).It 
will be remembered that, though in the 
Privy Council case both the fixing of 
the liability of the principal debtor as 
well as the declaration of the liability 
of the charged property were made in 
one and the same application, yet the 
Board observed that the more regular 
view of doing it would be by making two 
applications; the first to be decided in 
the absence of the sureties and the second 
to bo ordered in their presence. 

17, As stated, two sets of opinions 
have been formed. The first set-isillus. 
trated by the cases in 5G Mad. 625 (5) 
1933 Mad. 722 (6) and 1933 Mad. 342 (7). 
In these cases it was held that the first 
application was necessary to declare the 
bond forfeited, and the second for issu¬ 
ing the necessary process, for arrest or 
sale, as the case may be. It may be 
noted that the observations in the first 
two cases were obiter; in the first be¬ 
cause the second appeal itself was held 
to be incompetent, and in the second be¬ 
cause the application for arrest was held 
to be time.barred. 

18. The second set of cases is illus¬ 
trated by the cases in 51 All. 346 (8), 
1933 Mad 691 (9) and 7 Rang. 352 (lO).’ 
In these cases one application was con¬ 
sidered sufl5cient for both purposes. Thus 
the case in 1933 Mad. 691 (9) was re. 
mitted t) the lower Court without any 
intimation that two applications were 
necessary. In the last of these cases, 
mesne profits were ascertained in the 
same application in which the sale was 
also ordered. 

6. Anoadana v. KoDammal, 1933 Madl 309=141 
I 0 852=56 Mad 625. 

6. Jamundas v, Krisban, 1933 Mad 722=145 IC 
1004. 

7. Kuppusami v. Pakkiri, 1933 Mad342=1421 0 
581» 

8. Ram Kishun V. Lalfca Singh, 1928 All 527 = 
112 I C 534=51 All 346. 

9. Kunhi Moideen v. Roman Nair, 1933 Mad 691 
= 145 I C 1011=66 Mad 939. 

10. Daw Ohn Bwin v. U Bah, 1929 Rane 126= 

US I C 632=7 Rang 362. ^ 


19. It is submitted that neither of 
these two sets give proper effect to the 
decision in Rag Raghuhar s case (2). Any¬ 
thing that falls from the Board ought to 
be considered as peremptory and not 
merely directory. The order in the 
Privy Council was so made, only because 
the prayer itself was one merely for 
declaring the properties liable. It is- 
reasonably certain that had the prayer 
been made for sale, the Board would 
not have hesitated to order the sale also 
in the same application. The correct- 
form of procedure is therefore to mak& 
two applications, one for fixing the lia¬ 
bility of the principal debtor and the- 
second for declaring the surety liable. 

20. In conclusion, the following pro¬ 
positions may be laid down, as repre¬ 
senting the correct positions. It need 
hardly be added that these propositions- 
apply only to cases where bonds have 
been given to the Court, within the 
meaning of Raj Raghubars case (2): 

(1) No suit could be brought to en¬ 
force the liability under the security 
bond. 

(2) The proper method of enforcing 
the bond is by a resort to the inherent 
power of the Court and to obtain the 
remedy in execution, on an application 
filed in the suit, in which the bond had 
been given. 

(3) The orthodox or regular procedure 
is to file two applications, the first te 
ascertain the liability of the principal 
debtor, in the absence of the sureties^ 
and the second to direct the secured 
properties to be sold in default of pay¬ 
ment. 

(4) Neither the presence of the sure¬ 
ties in the application for ascertainment 
of the liability nor the fact that in one 
and the same application both the steps 
are taken is a ground which would in¬ 
validate the proceedings. 

(6) Nor can the fact that the princi¬ 
pal debtor is not a party to the suit 
but only a stranger, a next friend, affect 
the applicability of the procedure iudi- 
cated. 
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Whether the principle of Law that an undisclosed principal is not liable 

under the Negotiable Instruments Act, 26 of 1S81, 
applies to a joint Hindu family ? 

BY 


R. G. PaRANJPE, B.A., LL,B., Pleader, Murtizaimr. 


k ruling of any High Court is saiJ to 
be the greatest calamity that could 
happen to a Subordinate Judge as it 
chokes every pore of his intelligence: 
1929 All 351 (l). Id fact such an un- 
desirable result is likely to occur in res¬ 
pect of the ruling of the- Nagpur Court 
reported in 29 N L R 312 (2J. It is 
proposed in the present essay to examine 
the correctness or otherwise of the above 
decision and to have an exhaustive 
survey of the case-law on the point iu 
the light of the recent decision of their 
Lordships of the Judicial Committee 
reported in 30 N L R 60 (3). The ques¬ 
tion to be examined is: 

Whether the karta of a joint Hindu 
family, who for family purposes signs a 
promissory note or other negotiable in¬ 
strument in his own name, thereby binds 
the other members of the family or the 
property belonging to the joint family ? 

Before entering on the subject it is 
necessary to remind the readers of the 
following two important and instructive 
observations of the Lord Chancellor with 
respect to the use and application of 
precedents: 

One Ib tbab every judgment must be read as 
applicable to the particular facts proved, or as¬ 
sumed to be proved, since the generalities of ex¬ 
pressions which may be found there are not in¬ 
tended to be expositions of the whole law, but 
governed and qualified by the particular facts of 
the case in' which such expressions are to be 
found. The other ie that a ease is only an 
authority for what it actually decides. I en¬ 
tirely deny that it can be quoted for a proposi¬ 
tion that may seem to follow logically from it. 
Buch a mode of reasoning assumes that the law 
is necessarily a logical code, whereas every 
lawyer must acknowledge that the law is not 
always logical at all: (1901) A 0 496 (4) at 606. 

Seen in ite true perspective, the deci¬ 
sion of their Lordships of the Judicial 

1, Laohmi Oband V. ITnkax Mai, 1929 All 851^ 
119 I 0 447. 

2. Motilal V. Punjaji, 1938 Kag 160=144 10 
' 411:^29 N L B 812. 

8. Abdnl Majit Khan v. Mt. Saraswatibai, 1934 
P 0 4=147 I 0 1=61 I A 90=30 N L R 60 
(PC). 

4. Quinn v. Leatham, (1901) A 0 496=70 L J P 0 
76=65 J P 708^60 W B 189=85 L T 289. 


Committee reported in 46 Cal (<(>3 (5), 
is:—One Mohan Lai purporting to bo the 
agent of Sir Kishen Parshad executed a 
negotiable instrumonfe and made his sig¬ 
nature to it as “Mohan Lai, Acting 
Superintendent of the Private Treasury 
of His Excellency Sir Maliaraja, the 
Prime Minister of H. H. the 
The plaintiff sued Mohan Lai and Sir 
Kishen Persliad on it. The suit was 
based solely on the negotiable instru¬ 
ment. The question having arisen as to 
the liability of the principal, on a nego¬ 
tiable instrument executed by bis agent, 
their Lordships enunciated the follow¬ 
ing principle of law regarding the power 
of an agent to bind bis principal by exe¬ 
cuting a negotiable instrument: 

... It is of the utmost importauce that the name 
of a person or firm to be charged upon a negoti¬ 
able instrument should be clearly slated ou the 
face of or on the back of the document, so that 
the responsibility is made plain and cau be la- 
staotly recognised as the document pas-'es from 
band to hand . . . The statement, to which refer- 
eoce has beeu made, which appears on p. 99 of 
Messrs Iyengar and Adiga's book on Negoti¬ 
able Instruments, that outside evidence is in¬ 
admissible on any person as a principal party 
unless his—the principal party’s—name is in 
some way disclosed in the instrument itself, is 
not in itself an adequate statemout of the law. 
It is not sulficiont that the pri.ocipars name 
should be ‘in some way’ disclosed, it must be 
disclosed in such a way that ou any fair inter¬ 
pretation of the instrument his name is the 
real name of the person liable upon the 
bills. Their Lordships attention was dirooted 
to Ss. 26, 27 and 23, Negotiable Instruments 
Act of 18S1, and the terms of these sections 
were contrasted with the corresponding pro¬ 
visions of the Eoglish Statute. It is un¬ 
necessary to decide whether their effect is iden¬ 
tical. It is sufficient to say that these sections 
contain nothing inconsistent with the principles 
already enunciated, and nothing to support the 
coQteutiou, which is contrary to all established 
rules, that in an action on a bill of exchange or 
promissory note against a person whose name 
properly appears as party to the instrument, it 
is open either by way of claim or defence to 
show that the signatory was in reality acting 

for an undisclosed principal. 

It would of course have been open to 
the plaintiffs had they thought fit to 
have framed their case in an alternative 

6 Sadasuk Janki Das v. Kisban Peeshad, 1916' 
P O 146=60 r C 216=46 I A 33=46 Cal 663- 
(P 0). 
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lorm and to have sued both on the 
hiindis and alternatively upon the considera¬ 
tion. It is indeed urged 'by the appellants that 
the plaint in fact embraced both these forms of 
relief, but their Lordships are uuable to accept 
this contention, which does not appear to have 
been raised in the Courts below. In their opinion 
the plaint was confined to an action brought 
upon the hundis themselves, and the sole ques¬ 
tion for decision upon this appeal is whether 
upon the form of the hundis the first respon¬ 
dent, the Maharaja, was properly included as a 
defendant to the suit, or whether as against 
him the claim is demurrable. 

It was held that the claim against the 
Maharaja was demurrable. It was said: 

Now. in the actual operative part of the 
hundis there is nothing by which the Maharaja 
can bo bound. Each one is drawn in the name 
of Mohan Lil alone, and accepted by him with¬ 
out qualification, for the addition of the words 
‘.Acting Superintendent of the Private Treasury 
of His Excellency Sir Maharaja the Prime 
Minister of H. H. the Nizam’ is, in their Lord- 
ships opinion, nothing but a description of 
IMohan Lai’s position, and is certainly not a 
■signature in the form necessary for an agent 
signing on a principal’s behalf. 

The real point for decision is whether the 
hundis have been so drawn that inform they 
■bind the Maharaja. If they have, it will then 
■become necessary to determine whether in fact 
Mohan Lai had authority for the purpose. If 
they have not, this question of agency does 
■not and cannot arise in the present suit. 

To sum up :—(1) A principal cannot 
be held liable on a negotiable instru¬ 
ment executed by his agent unless the 
principal’s name has been disclosed in 
the instrument in such a way that on 
any fair interpretation of the instrument 
■his name is the real name of the person 
liable under the bill. (2) If the name is 
not 90 disclosed in the instrument itself, 
•outside evidence is not admissible to 
•charge any party as being a principal. 
In such a case the principal cannot pro¬ 
perly be joined as a defendant along 
with the agent and, if so joined, the 
•claim against the alleged principal is 
demurrable, i. e. it is not maintainable 
against him qua negotiable instrument 
though it may otherwise be a perfectly 
good claim apart from the negotiable 
instrument. (3) Even if the principal’s 
name is disclosed in the bill, he cannot 
be held liable unless the agent’s au¬ 
thority to bind his principal under the 
bill is established. (4) Whether the 
name of the principal is disclosed or not, 
the plaintiff can base his claim in the 
<ilt 0 rnative form and sue both on the 
bill and alternatively upon the original 
•consideration. 

In the first place, it must be borne 


in mind that the Contract Act is a 
general statute dealing with contracts. 
The Negotiable Instruments Act is a 
statute dealing with a particular form of 
contract, and the law laid down for spe¬ 
cial cases must al ways override the provi¬ 
sions of a general character : 1933 Rang 
131 (6) and 30 Mad 88 (7). The Nego- 
tiable Instruments Act was enacted for 
the benefit of trade and commerce and the 
principle underlying it, is that promissory 
notes, bills of exchange and cheques 
should be negotiable as apparent on 
their face without reference to secret 
title to them: 1931 Cal. 387 (8). Hence 
the general law of contract in so far as 
the agent’s authority to bind his princi¬ 
pal, a partner’s authority to bind his 
copartners or the authority of a person 
to bind others is concerned, is qualified 
by the Negotiable Instruments Act so 
that persons who have not actually exe¬ 
cuted a negotiable instrument can only 
be held liable, qua negotiable instru¬ 
ment, only to the extent as permitted by 
the Act. 

The following are some of the cases 
failing within the principle enunciated 
in 46 Cal. 663 (5): 

(a) 1928 Bom. 516 (9); 1925 Cal. 1062 
(10) and 25 N. L. R. 173 (H). The claim, 
against the principal was dismissed in 
all these cases on the ground that the 
principal’s name was not disclosed as 
the real name of the person liable under 
the bill. 

(b) In the following cases it was held 
that execution or acceptance of the 
negotiable instrument was in the name 
of the firm: 1932 Rang. 118 (12) and 1924 
Bom. 260 (l3). 

(c) Id the following cases it was held 
that where a partner passes a pro-note, 
not in the name of the firm, but in his 
individual capacity, the other members 
of the firm are not liable: 1933 Bom. 

6. kwong H. L. Saw Mifls v. 0. A. M. A. L. 
Firm, 1933 Rang 131=144 I 0 866. 

7. Subba Narayana v. Hamaswami, (1906) 30 
Mad 88=16 M L J 508 (PB). 

8. Harikishofa v. Gura Mia, 1931 Oal 387=131 
I 0 670—58 Cal 762. 

9. Sitaram v. Chimandas, 1928 Bom 616=116 
I 0 400=52 Bom 640. 

10. Sreelal v. Lister Antiseptic Dressing Oo., 
1925 Gal 1062=89 I 0 323=52 Oal 802. 

11. Bakidas v. Tanabai, 1929 Nag 274=118 1 0 
673=25 N L R 178. 

12. Maung Pe Thaung v. Toungoo Timber Co., 
1932 Rang 11^=133 I 0 210=10 Rang 204. 

13. Saremal v. Kapurchand, 1924 Bom 260=77 
I 0 548=48 Bom 176. 
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101 (14)! 1933 Rang. 131 (6); 1932 Rang. 
97 (16) and 1928 Lah. 722 (16). 

In 27 N. L. R. 324 (l7), an alternate 
olaitn was also made on the original con¬ 
sideration to get over the bar of S. 28, 
IJegotiable Instruments Act, In the 
oases mentioned in Ols. (a) and (c) the 
plaint was not held to embvance an 
alternative cause of action based on the 
original consideration. 

The decisions in 1931 Cal. 337 (8) and 
27 N. h. E. 327 (18) present the converse 
of the proposition laid down by the 
Privy Council in 46 Cal. 663 (5). There 
it was held that no one can maintain a 
suit on a pro-note except the holder 
thereof, though a claim based on the 
consideration can be maintained by the 
beneficial owner of the pro-note in a suit 
brought against the debtor and to which 
the apparent holder is also made a party: 

1931 All. 108 (19), 

Now let us proceed to examine how 
far the principles enunciated by their 
Lordships of the Privy Council apply to 
a promissory note or other negotiable 
instrument executed by the manager of 
an undivided Hindu family in his own 
name and for a purpose binding on the 
family and also one executed by the 
father- in an undivided Hindu family in 
his own name. 

The earliest decision on the point is 
the leading case reported in 23 Mad. 
597 (20). That was a suit based on a 
pro-note executed by the manager of a 
joint Hindu family in his own name and 
the other coparceners were sought to be 
made liable on the ground that the debt 
Was contracted for a family purpose. A 
contention was advanced on behalf of 
the non-executing defendants that the 
document being a promissory note none 
but the actual maker of it was liable. 
The provisions of S. 23, English Bills of 
Exchange Act, 1882, were referred to 

14. Sharanbasappa y. Baohappa, 1988 Bom 101= 
142 I 0 887. 

IB. Fexcbiappa v. Muniyandi, 1982 Bang 97= 
189 1 0 460=10 Bang 257. 

16. D. JohnBtono t. Mt. Jan Bibi, 1928 Jjab 722 
=1111 0 646. 

17. Jagmohan Braaad v. Firm of Sampatlal Mul- 
cband, 1982 Nag 27=186 I C 401=27 N L B 
824. 

18. Gttlabgix v. Natbmal, 1982 Nag 28=137 I C 
88=27 N L B 827. 

19. Sawa Bam v. Hot! Lai, 1981 All 108=1801 0 
698=68 AU 6. 

^ iZD. S^iibiUkAyyarv. KriBhnaaamiAyyax, (1900) 
^ Uad 697. 
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whereby none but those whose signature- 
appears on a bill of exchange or a nego¬ 
tiable promissory note can he auerl upon. 
This contention was repelled hy Subra- 
tnania Ayyo-r, J., firstly on the ground 
that no authority was cited to show that 
the rule of English law has been adop¬ 
ted in this country, and, secondly on the 
ground that the pro-note in suit was not 
a negotiable instrument within the 
meaning of the Negotiable Instruments 
Act, 1881. Shepherd, J., however looked 
upon the plaint as embracing a cause of 
action on the pro-note as w’ell as 
cause of action in respect of the original 
debt : 

It appears to me on reading the plaint that it 
contains all the allegations that are needed in 
order to charge the appellants %vith liability. 
The charge is that the debt was incurred for the 
expenses of the family and that they are bound 
to discharge it. 

Then the learned Judge considered 
S. 27, Negotiable Instruments Act, and 
held that it does not prevent the main- 
tenanco of the suit against persons other 
than non-executants of the bill : 

The section presupposes a case of mere agency; 
whereas in the present case the respondents are 
net sought to be made liable on the ground that 
the maker of the note was their agent. The 
liability of persons in the position of the appel¬ 
lants which arises cn its being shown that a 
debt has been properly incurred in the manage¬ 
ment of the family affairs, is founded on Hindu 
law and not on the law of agency. It is pre¬ 
cisely similar to the liability of a son for the 
father’s debt under the same system of Jaw. In 
neither case is the liability incurred such 
liability as would be incurred if the 
relation of the patties were that of agent 
and principal. When the father or mana¬ 
ger of a Hindu family has incurred a debt and 
given a promissory note therefor, the creditor 
may sue him upon the note and make him per¬ 
sonally liable though the non-executing co¬ 
parceners are liable only to the extent of their 
share in the co-parcenary property. There is a 
liability which is, so to speak, external to the 
obligation arising on the making of the promis¬ 
sory note, and that liability is limited, while 
the liability of the maker is absolute. 

Subramania Ayyar, J., was also of the 
same opinion : 

Section 27, Negotiable Instruments Act, 1881, 
has no application whatever to a case where a 
person who is nob a party to a promissory note 
or other similar instrument is sought to be made 
liable in respect of the money due thereunder, 
in consequence of an obligation cast upon him by 
bis personal law in respect of such debt. It is 
idle to argue that the section abrogates the obli¬ 
gations created by the Hindu law. Thus the 
son’s liability for the debts of his father or the 
liability of the other co-parceners for the debts 
incurred by the manager are both incidents of 
the Hindn law which are not abrogated by the 
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provisions of S. 27, Negotiable Instruments Act, 

18S1. 


Davies, J., however struck a discor- 
clenb note in the following terms : 

There is nothing exempting any class of per¬ 
sons from the operation of the Negotiable Ins¬ 
truments Act, which is therefore applicable to all. 

He was of opinion that the rule of 
English law is applicable to such a case 
and that the claim as based on a pro- 
note naust fail against all persons excep¬ 
ting the maker thereof. Whether the 
suit can be sustained against the other 
members of defendant I’s family upon 
the consiclerabion for the promissory 
note is quite another question. In my 
opinion the plaint was baaed entirely on 
the promissory note and it cannot now 
be treated as based on the original con¬ 
sideration as fresh questions of limita¬ 
tion or otherwise which have nob been 
tried as they are nob in issue would 
arise and the trial of the case would 
have to begin de novo. 

Thus according to the majority it was 
held (1) that upon the construction of 
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the plaint the suit was based on the 
pro-note as well as on the original con- 
sideration in the alternative and (2) 
S. 27, Negotiable Instruments Act, does 
not apply to the case of the manager or 
father of a joint Hindu family executing 
a negotiable instrument in his own 
name, because the section does not abro¬ 
gate the obligations created by Hindu 
law. To the same effect are the deci¬ 
sions in 20 Bom 483 (21) and 11 0. W. 
N. 139 (22). Then comes the decision 
of their Lordships of the Judicial Com¬ 
mittee in 46 Cal. 663 (5) in respect of 
the application of which two divergent 
views have been expressed among the 
Courts in India. It is unfortunate that 
this conflict of judicial decisions is not 
likely to be set at rest oven with the help 
of a very recent decision of the Privy 
Council reported in 30 N. L. E. 60 (3). 

(To be continued). 

21. Krishnashet v. Hari, (1896) 20 Bom 488. 

22. Baiso.'ib Chandra v. Ramdhan, (1906) 11 
OWN 139. 
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The Code of Civil Procedure 

(1908), 2nd Edn., by L.B. Bhopatkar, 
M.A. LL. B., Vice Principal, Law College, 
Poona, published by theauthor himself at 
Balwantashram, No. 322/1, Sadashivpet, 
Poona, pages over 450. price Ks. 5, 
received on lat August 1935. 

The book is mainly meant for students 
appearing for law examinations. The 
book is therefore so arranged as to be a 
great help bo students while studying 
particular portions of the Code. Points 
complicated but often required in prac¬ 
tice have been very critically explained 
with reference to judicial decisions. Case 
law up to date has been referred to at 
proper places. Questions set for Univer¬ 
sity Law Examinations have been given 
in Part 5. At 'the beginning of each 
Chapter of the Code is given a prefatory 
note in order to give an idea at a glance 
of the subject dealt with therein. Model 
forms also are given at proper places. In 
short the author has given all necessary 
information in a small compass. The 
price of the book is moderate looking to 
the material given therein. 

The Provincial Small Cause Courts 
Act, by S. Kasturi Eangachariar, 
B.a. b l.. Vakil, Trichinapoly, published 


by Messrs. V. S. N. Chari & Co., Nungam- 
bakkam, Madras, pages over 250, price 
Rs. 3, received on 6th August 1935. 

The Act though small is required for 
daily reference by civil lawyers. With 
this fact in view the author has given, 
besides the text, other information neces¬ 
sary to understand the subject. The 
case law has been brought up bo date and 
digested under proper headings. Where, 
ever necessary extracts from judgments 
have been given in extenso. The book 
would be useful both to the Bench and 
the Bar. 

The Factories Act (Act 25 of 1934) 
by A. S. Srinivasa Ayyar. b.a. b.l., 
Advocate, Madras, published by The 
Law Printing House, Mount Road, 
Madras, pages over 225, price Rs. 3-8^0, 
received on 13th August 1935. 

The Indian Factories Act has been 
taken from the corresponding English 
Act. From this point of view the pro¬ 
visions of the English Act have been 
given at all places wherever necessary. 
Local rules of different provinces have 
also been appended. Case law has been 
referred to at proper places in order to 
explain difficult questions. The author 
has spared no pains to make the book 
most useful to the public concerned. 



0935 


IMPERIAL ACTS. 1935 


Journal 113 




r* * 


- 


Act 6 of 1935 

(iStih September 1935) 

An Act further to amend the Aligarh 
Muslim University Act, 1920, /o?* a 
certain purpose. 




..,WheBEAS it U espedient farther to 
•mend the Aligarh Muslim University 
Act, 1920 [40 of 1920], for the purpose 
hereinafter appearing; It is hereby 
enacted as follows: 

1. Short title and commencement.— 
(l) This Act may be called the Aligarh 
Muslim University (Amendment) Act, 
1935. 

(2) It shall come into force on such 
date as the Governor General in Council 


may, by notification in the Gazette of 
India, appoint. 

2. Addition of new S. 41 to Act 40 of 
1920.—After S. 40 of the Aligarh Muslim 
University Act. 1920 [40 of 1920] the 
following new section shall be added, 
namely: 

41. Appointment of Pro-Yice^ChanceU 
lor not obligatory. —Nothing contained 
in this Act or in any Statute, Ordi¬ 
nance, or Regulation thereunder shall be 
deemed to make the appointment or 
re-appointment of a Pro-Vice-Chancellor 
obligatory, and every reference therein 
to the Pro-Vice-Chancellor shall be 
construed as referring to the Pro-Vice- 
Chancellor, if any.” 
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Whether the principle of law that an undisclosed principal is not liable 

under the Negotiable Instruments Act, 26 of 1881, 
applies to a joint Hindu family ? 

> BY 





R. G. Paeanjpe, B.A., LL.B., Pleader, Murtizapur. 

{Continued from page 112) 



All the High Courts are agreed on thi 
point that, so far as the non-executini 
oo-parcenei8 are concerned, the claim a; 
against them is maintainable qua deb 
but not qua pro-note, i. e., only if th< 
suit embraces a claim on the pro-not« 
as well as in the alternative a claim oi 
the original consideration, in conse 
quence of the obligation cast upon then 
by Hindu law to discharge the debt in 
ourred for purposes binding on the join 
family,. The divergence arises as sooi 
as the other members are made liabl 
on the basis of the pro-note wifchou 
setting forth an alternative cause o 
action based on the original considera 
tion. On the one hand, it has been belt 
by the High Courts of Madras, Allaha 
bad and Lahbi'e that Ss. 26, 27 and 28 
J^egptiable Instruments Act, 1881, hav. 
no application to .a pxo-^note executed 
t&rtoanager^of a jdintr Hindu family 
OMtbe'pther hand, the 'High Courts o 

• * ' ■ ■' *‘1936 3116 


Bombay and Calcutta and the Nagpur 
Judicial Commissioner’s Court have held 
that it applies so that a suit against the 
non-executing co-parceners is demur¬ 
rable unless they are made liable on the 
original consideration as distinct from 
the pro-note. Tbe Patna High Court is 
wavering between the two views, while 
the Oudh Chief Court thought it un¬ 
necessary to go into tbe question by 
bolding that the suit before them was 
framed on the original consideration as 
distinct from the pro-note. The decision 
of the Privy Council was considered and 
commented upon by the Allahabad High 
Court in 1922 All. 116(23) and it was 
held that the principle of that decision 
would not apply to a negotiable instru¬ 
ment executed by the manager of a joint 
Hindu family in bis own name for a 


23. Krishnanand v. Baja Bam, 1922 All 116=6S 
I 0 150=44 All 893. 
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family purpose. Reference was made to 
the dictum ft is of the utmost im¬ 
portance, etc.,” of the Privy Council and 
it was remarked : 

lu our opinion this principle has uo applica¬ 
tion to the case of a joint Hindu family which it 
is .sought to make liable through the siguature 
of the managing member thereof. The position 
of the bead of tne joint Hindu family is not the 
same as that of au ordinary business agent and, 
according to the true view, a joint Hindu family, 
being a legal person according to Hindu law 
lawfully represeuted by and acting through the 
managing member or bead thereof, is included 
in the term "a. person.” In other words, a 
promissory note, according to the definition con¬ 
tained in S. 4, >Jegotiabl6 Instruments Act, is an 
instrument in writing containing an uncondi¬ 
tional undertaking to pay a certain sum of 
money signed by the maker, and the question, 
in the event of the person in whose favour such 
document is given or into whose hands it may 
fall in the ca^e of an alleged joint Hindu family, 
is whether such a joint Hindu family is in fact 
the maker or only the member thereof who 
happens to have signed the document. 

Jt is extremely difficult to see how any other 
view could bo made to work consistently with 
the ordinary methods of busiue.ss and with 
the established principles of law. If the view 
taken by the lower Court was sound, it would 
be necessary to require every person who was 
supposed to be a member of a joint Hindu 
family from whom it was desired to take a pro¬ 
missory note, to sign a document, including, 
presumably, even infant children in some way 
through their guardians. This would make it 
almost impossible for all practical purposes for a 
joint Hindu family to make payments or take 
credit by giving a promissory note at all which 
can hardly be the intention of the legislature 
and the Negotiable Instruments Act. 

No doubt from one point of view practical 
difficulties may be pointed out in commercial 
transactions upon the basis of this view being a 
correct one. All one can say is that it seems to 
be an incidence of the difficulty of applying the 
legislative provisions of Western law to the 
ancient customs and traditions of the law of the 
joint Hindu family ; but the mischief of the 
latent ambiguity involved in the mere signature 
of the managing member of a firm circulated in 
the market, even although he may have signed 
as such managing member for and on behalf of 
the joint family as a whole which be represents, 
would still remain, inasmuch as it would always 
be open to the other members of the family to 
raise the question whether the promissory note 
was in fact made for family purposes or as a 
breach of trust by the persons whose signatures 
appeared thereon for and on behalf of the joint 
family. 

This decision was followed in 1923 
All 424 (24) and 46 AU 3d4 (25) The 

24. Baghunath Singh v. Sri Narain, 1923 All 
424=73 I C 1018=45 All 434. 

26. Mahabir Prasad v. Amla Prasad; 1924 All 
S79=79 I 0 517—46 All 364. 


Allahabad view was approved by the 
Lahore High Court in a recent case in 
1933 Lab 494 (26) and by the Patna 
High Court in 1933 Pat 263 (27), but in 
1933 Pat 687 (28) a different view was 
taken. It seems that the earlier deci¬ 
sion of the same Court as well as the 
decision of the Allahabad High Court 
were not brought to the notice of the 
Court. Thus the later Patna decision 
approved the view of the Calcutta High 
Court in 1927 Cal 376 (29) and held 
that if a suit as framed is based en¬ 
tirely upon the hand note, no person 
other than the signatory thereof can be 
held liable ; but if it is framed on the 
original transaction as distinct from the 
hand note, no decree can even then be 
passed against the other members of the 
family without a finding that the loan 
was for the benefit of the family. 

A reference to the Allahabad deci- 
sions was made before the Chief Court 
of Oudh in 1927 Oudh 528 (30). but it 
was considered unnecessary to refer to 
the comments made by the Allahabad 
High Court on the Privy Council deci¬ 
sion because, upon an examination of the 
pleadings in the case, the Court was 
satis&ed that the plaintiff sued not only 
upon the instrument but also upon the 
consideration. On the other hand the 
Bombay High Court had occasion to 
consider the Privy Council decision and 
also the Allahabad and Madras cases. 
It was held, following the dictum of the 
Privy Council and dissenting from the 
Allahabad and Madras decisions, that 
members of a joint Hindu family cannot 
be held liable in a suit filed on a pro¬ 
missory note signed by one of its mem¬ 
bers in his individual capacity even 
though the maker of the promissory note 
may be proved to be the manager of the 
family. 

It was also held that it is open to 
the plaintiff to base his suit on the 
original consideration in the alternative 
as against the other members: 1923 Bom 


26. Bbagwan Singh & Co. v. Bakshi Bam, 19S9 
Lah 494=1491 0 656. 

27. Tikam Chand v. Sudarsan, 1938 Pat 263= 
144 I G 325. 

28. Jibach Mahtosh v. Shib Shankar, 1933 Pat 
687=147 I 0 1065. 

29. Ramgopal v. Dhirendia Nath, 1927 Cal 37$ 
=1011 C 573=64 Cal 380. 

80. Baghubar Singh v. Nanak Chand, 1927 Oudh 
528=105 I C 421. 
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'Si44' (31). This deoisioQ was approved 
followed in 1930 Bom 424 (32). 
Hezt comes the decision of the Cal- 
•oiftta High Court in 1925 Cal 1153 (33) 
in which the earlier decisions of the 
tame Court in 11 C W N 139 (22) 
and 7 0 W N 725 (34) were con¬ 
sidered. A reference was made to the 
Privy Council decision and to those of 
the> Madras, Bombay and Allahabad 
High Courts. Buokland, J., remarked 
that the decisions apart from 1922 All 
116 (23) are only in conflict if all possi- 
fcility of the judgments having been for 
the amounts of the several debts as dis¬ 
tinct from the claims on the notes them, 
flalves is excluded: 

Without examiaing the pleadings in each case 
it is not possible to say with confidence that 
that was not piesent to the minds oi the learned 
Judges, 

It was held, dissentiug from the 
Allahabad view, that the karta of a 
Hindu joint family cannot bind the mem¬ 
bers of the family by his signature alone 
-on a promissory note, no other names 
appearing upon the document as those 
of persons to be charged with liability. 
The result was that the plaint was held 
to include^ without amend meut, an alter¬ 
native cause of action based on the ad¬ 
vance and the claim was decreed against 
the whole family, the debt having been 
found to be binding on the family. The 
next case is 1927 Cal 376 (29) which 
•directly challenges the Allahabad view. 
It was pointed out that the decisions of 
the Courts in India prior to the Privy 
Oouueil case must now be read in the 
light of the principles enunciated by 
their Lordships of the Judicial Com* 
Tnittee in the leading case in 46 Oal 663 
'(5). Page, J., referred to Ss. 8, 32, 36, 
38, 43, 44, 78 and 118, Negotiable In¬ 
struments Act 1881, to show the pecu¬ 
liar features of a negotiable instrument 
sand concluded: 

the holder of a bill of exchange or promis* 
iSory note’ was not able to aecectain upon a 
peruesl of* the document and without further 
iuTeetj^tiou the persone who were the parlies 
-to It, arid the extent of their liability, tAie pur- 
poflfl for wh ich Negotiable instrumenta were 

Vibhalrao VrfYithalrao, 1923 Bom 244 = 73 
10 349 : 

AS. Manohereli'a‘Aldeeat y. Ooyind, 1930 Bom 
**> '4S4»196 1*0 49j*^ 


: Mohan Beurendia Nath, 1925 Cal 



brought into being would bo frustrated, and 
their usefuloesa aeriously impaired. It followe. 
therefore that the karta of a joint Hiudu family 
by executing a proniiseory note unconditionally 
in hia own name for family purposes, cannot 
thereby bind the other members of tho family 
or the interest of any other member in tho joint 
property. Tho othor mambetR of tho joint f.amily 
would only be bound by a promissory note or bill 
of exchange signed by the karta for family purpo¬ 
ses if the name of each member of the joi n t family 
to be charged appears on the instrument itself, 
and is ‘disclosed in such a way that on any fair 
interpretation of the document bis name is the 
real name of the person liable under the bill.' 

The learned Judge confessed,his ina¬ 
bility to discover the real ground on 
which the decision of Subramania 
Ayyar, J., was basod in the leading Mad¬ 
ras case, and also found it difficult to 
ascertain the reason which led Shep- 
herd, J., to hold that the property of the 
other members of the joint family was 
liable for the debt contracted by the 
karta. It was said that the real ground 
of decision in tho Madras case was that 
the other members were liable other¬ 
wise than upon the promissory note 
cadit quoestio'. 

But if the real ground of the decision was that 
the shares of the other co-parceners in the joint 
family were liable to defray a debt contracted 
under the promissory note to which they were 
not parties, I am of opinion that that case was 
wrongly decided, and having regard to the deci¬ 
sion of the Privy Council in 46 Cal 663 (5) ought 
not to be followed. 

The other cases were disposed of on 
the ground that it was not clear whe¬ 
ther the learned Judges were basing 
their decision upon the liability of co¬ 
parceners for the debt contracted under 
the promissory note or for a debt 
under an agreement dehorn a promissory 
note. The Allahabad decision was ad¬ 
versely criticised and it was held that 
the decision in that case that a promis¬ 
sory note executed by the karta of a 
joint Hindu family is in fact signed by 
the family as the maker thereof be¬ 
cause the karta is the head of the 
family, with all due respect, appears 
to be altogether too fanciful to be accep¬ 
ted. Then certain observations from an 
Bnglish case were cited to refuse the 
ratio decidendi of this “too fanciful 
decision.” The argument of hardship 
was met by pointing out that the other 
co-parceners can be held liable in a suit 
aptly framed in the alternative as based 
on a claim for the amount of the ori¬ 
ginal debt. The suit was held to em¬ 
brace a claiou qua pro-note and not qua 
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debt and was dismissed against the 
other members of this family as not 
maintainable. The decisions of the Bom¬ 
bay and Calcutta High Courts were fol¬ 
lowed by the Nagpur Court in prefer¬ 
ence to thelAllahabad view: see 29 N L R 
312 (2) and 136 I C 168 (35). 

Then comes the recent decision of 
their Lordships of the Judicial Com¬ 
mittee in 30 N L R 60 (3). In this case 
one Pandurang, the karta of a joint 
Hindu family, borrowed money on two 
promissory notes executed in his own 
name. Pandurang died and the suit was 
brought after his death against the 
surviving members of the joint family 
and the charge against them was that 
the debt was borrowed by the deceased 
for the purpose of the joint family busi¬ 
ness owmed by the family. The finding 
accepte.i by the Board was that at the 
time when be executed the pro-notes, 
Pandurang was the karta of the joint 
family and was carrying on the joint 
family business. On these findings a 
contention was advanced by the appel¬ 
lant before the Board that Pandurang 
bad authority to borrow for the purposes 
of the joint family business on promis¬ 
sory.notes executed in his own name and 
that the presumption is that the borrow, 
ing was for the purpose of the joint 
family business. This argument was 
met by their Lordships in the following 
terms : 

Their Lordships are prepared to assume that 
it was necessary for the proper conduct of the 
joint family business that money should be bor¬ 
rowed from time to time in such a way on pro¬ 
missory notes. That being so, as is established 
by a judgment of this Board, it would be within 
the authority of the deceased as karta to borrow 
money in his own name for the purpose of the 
family business. The question then remains 
whether the two sums here in question were 
debts incurred by the deceased as karta of the 
joint family business, or in his individual capa¬ 
city. The promissory notes were signed by 
Pandurang in his own name and not in the 
name of the firm, and in their Lordships’ opi¬ 
nion, the promissory notes being signed by 
Pandurang in his own name, is equally consis¬ 
tent either with a borrowing by him for his own 
individual purposes, or a borrowing for the pur¬ 
poses of the joint family business, and they are 
unable to accept the argument for the appel¬ 
lants, which was dealt with very fully and 
clearly by their counsel, Mr. Jinnah, that the 
state of facts would raise a presumption that 
the borrowing was for the purpose of the joint 
family business. 

35. Badhakisan v. Manmohandas, (1932) 133 I G 
168. 


It is unfortunate that the attention of 
their Lordships was not drawn to the- 
previous decision of the Board in 46 Gal 
663 (5). This might probably be due to> 
the fact that such a contention was- 
never raised before the Courts in Indie 
or that the plaint contained a claim on 
the original consideration in the alter¬ 
native. Again as the respondents did 
not enter appearance before the Board,, 
it was unnatural to suppose that the- 
plaintiffs, who were the appellants be¬ 
fore the Board would draw their Lord¬ 
ship’s attention to the decision which 
was presumably against them. Now, let 
us examine the confiicting decisions 
among the various High Courts in the« 
light of 46 Cal 663 (5) and 30 N L B 
60 (3). We are not concerned with the 
findings of fact accepted by the Board 
in 30 N L R 60 (3) ; but have to examine 
the point by applying the principles of 
law involved in both these decisions. 
The view taken by the Madras and Alla¬ 
habad High Courts may be justified on 
the following grounds : 

(a) The generalities of expressions 
found in 46 Cal 653 (5) are nob intended: 
to be the expositions of the whole law 
but must be governed and qualified and 
confined only to the relation of prin¬ 
cipal and agent and cannot apply to tbs 
peculiar position of the manager of a. 
joint Hindu family and hence that case’ 
is authority only for what it actually 
decides, i. e. only regarding the power of 
an agent to bind his principal, (1901)- 
A C 459 U); (b) the latent ambiguity in¬ 
volved in the mere signature of the> 
managing member can be supplied be¬ 
cause as observed by the Privy Council 
in 30 NLR'60(3), it is within tbs 
authority of the karta to borrow money 
in his own name for the purposes of ths 
family business, and the borrowing by 
the karta in his own name is equally 
consistent either with a borrowing by 
him for his own individual purposes, or 
a borrowing for the purposes of the joint 
family business. Heoce the so-called 
fanciful decision of the Allahabad High 
Court that a promissory note executed by 
the karta is in fact signed by the family 
as maker thereof may be held justified ^ 
(c) A person dealing with the karta of 
a joint Hindu family is more securethaoi 
a person dealing with an ordinary busi¬ 
ness agent. There can be no uncertainty 
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itBiicogfrida oommeroial dealings because 
'B^Derson dealing ^ith a Hindu must be 
pseanmed to know the peculiar provi¬ 
sions of his personal law. The liability 
of the karta who executes a pro-note is 
absolute, and if his authority to bind 
other ooparceners is established the 
other ooparceners are also liable to the 
extent of their share in the joint family 
propWty : while in a suit on a pro-note 
ei^eouted by an agent only one of them 
oan be held liable but not both: 1933 
Pat 196 (36). This argument may be 
refuted by the other High Courts on the 
ground that the position of an agent 
having himself a personal interest in the 
business carried on lor his principal is 
also the same, as in that case both the 
principal and agent may be held person, 
ally liable, whereas the liability of the 
other coparceners in a joint Hindu 
family is a qualified and limited one. 

Again practical difficulties can arise if 
any other view were taken, as in that 
case the names of all coparceners whe¬ 
ther major or minor must appear on the 
face of the document in order to hold 
them liable qua pro-note. This is met 
by the other High Courts firstly on the 
ground that argument of expediency can¬ 
not do away with the requirements of 
the statute and secondly on the ground 
that it is not necessary to disclose all 
members by name in the-instrumenb. It is 
sufficient disclosure of the names of other 
Coparceners if the pro-note itself shows 
that the execntant has signed as mana¬ 
ger of the joint family consisting of him¬ 
self and others, e. g., if the joint “family 
consisting of X, his sons and brothers 
etc., through X as the manager thereof" 
is shown as the executant; and then 
the joint family as a whole may be consi¬ 
dered as the person capable of binding 
itself by the making of the pro-note 
within the meaning of S. 26, Negotiable 
Instruments Act. Thus a joint family 
oan he considered as a person executing 
the hi:P-note only if it so appears on the 
face of the document, and if it so ap¬ 
pears, all the members constituting it 
oan be held lli^ble, of course to the ex¬ 
tent permitted by the Hindu Jaw, on 
^the basis of the pro-note. It is nob 
Mcessary theh; that the claim against 
unCEQ should oe b^Cd on the original 
■S 9 fiij 4 o.rfttion as opposed to the pro,- 

▼. Blndhya Debl, 1983 Pat 196= 
316.« . . 
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note. Let us see how far the view of 
the Calcutta High Court is supported 
by the Privy Council, (a). Consistently 
with the traditions of that high Tribu¬ 
nal it is futile to infer that their Lord- 
ships wanted to lay down, in 30 N L R 
60 (3), law contrary to the principles 
enunciated in 46 Gal 663 (5) as under- 
lying Ss. 26, 27 and 28, Negotiable In¬ 
struments Act. Again as observed by 

the same high Tribunal: 

Their Lordships think it desirable to point 
out that it is not open to the Courts in India to 
question any principle enunciated by this Board, 
although they have a right to examining the 
facts of any case before them to see whether 
and how far the principle on which stress is 
laid applies to the facts of the particular case: 
47 All 883 (87) at p. 900. 

See also 1929 Nag 211 (38). 

(b). The whole purpose of the Nego¬ 
tiable Instruments Act will be frus¬ 
trated if by a legal fiction or amplifica¬ 
tion it is sought to include as executants 
persons who have neither made nor 
endorsed a negotiable instrument or 
whose names do cot appear as the real 
names of the executants on any fair 
interpretation of the instrument. The 
case presents an instance of a conflict of 
laws, namely a conflict between two 
substantive laws both of which are 
equally authoritative. The only legiti¬ 
mate rule of construction is that the 
Negotiable Instruments Act does not 
override the provisions of Hindu law 
nor do the provisions of Hindu law over¬ 
ride the Negotiable Instruments Act. 
Each law is authoritative in its own 
sphere and the acknowledged rule of 
construction is to avoid the conflict as 
far as possible by harmonising the provi¬ 
sions of both the laws together. The 
conflict may be expressed by a very 
simple illustration. The provisions of 
the two laws can well be compared with 
two intersecting circles having a com¬ 
mon chord, namely the power of the 
karta to borrow money on a pro-note in 
his own name for purposes binding on 
the family. Looked at, this chord as 
part of one circle from the point of view 
of Hindu law, the authority of the karta 
is unquestionable, being an incidence of 
Hindu law; but when regarded as part 
of the other circle from the point of the 
Negotiable Instruments Act this power 

37 Mata Prasad v. Nageebar Sabai, 1925 P 0 

■ 272=911 0 370=62 I A 398=47 All 883 (P 0). 
38. Yamunabai v. Jamunabai, 1929 Nag 211= 

128 I C 429=26 N L K 39. 
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of the karta is qualiBed and limited. In 
other words, the non-executing co-par- 
ceners cannot be held liable qua nego¬ 
tiable instrument unless their names 
are disclosed in such a way that on any 
fair interpretation of the instrument, 
their names appear either on the face or 
on the back of the document, as per. 
sons making or endorsing the negotiable 
instrument constructively, i. e. through 
the karta in his capacity as manager of 
the joint family. 

(c) Again in 30 N L R 60 (3) their 
Lordships speak of the liability of the 
other co-parceners on the basis of a 
borrowing” by the karta. This means 
that the liability of the non-executing 
co-parceners qua debt was only present 
before their Lordships and there is 
nothing in that decision to show that 
the liability qua pro-note was consi¬ 
dered. On a consideration of all the 
cases on the point the following proposi¬ 
tions of law appear to emerge: (l) A 
karta of a joint Hindu family who exe¬ 
cutes a pro-note or other negotiable 
instrument in his own namecannot bind 
the other oo-parceners unless their names 
are disclosed in the instrument itself in 
such a way that on any fair interpreta- 
tion of the document their names are 
the real names of the persons liable 
under the bill, i. e. unless the pro-note 
or other negotiable instrument is signed 
by the karta in that capacity and the 
document itself shows that the joint 
family acting through its manager is the 
real executaot. (2) Even if the names 
of the other members are not so dis¬ 
closed, they can be held liable qua debt 
but not qua pro-note and only if it is 
proved that the borrowing by the karta 
in his own name and for which the pro- 
note was given as security, was for the 
purposes of the joint family. If a claim 
qua pro-note but not qua debt is made 
in the plaint the suit against the other 
oo-parceners is demurrable, i. e. it is not 
sustainable qua pro-note though it may 
perfectly be a good claim qua debt; but 
in such cases the plaint can be amended 
80 as to embrace an alternative cause of 
action on the original consideration as 
opposed to the pro-note. As a salutary 
rule of practice, where a claim on a pro- 
note is sought to be enforced against the 
non-executants the plaint should invari¬ 
ably allege an alternative cause of ac¬ 
tion hr bed on the debt in order to avoid 


the claim against the non-executantB 
being thrown out on a technical ground 
based on Ss. 26, 27 and 28, Negotiable 
Instruments Act. 

As regards the father who executes a 
pro-note in his own name it is hardly 
necessary to state that a decree obtained 
against him on the basis of the pro-note 
or for the matter of that, a decree 
passed against him for any other debt, 
can be executed against the entire 
family property and it is on the sons to 
show that their shares in the joint 
family property are not liable because 
the debt is either illegal or immoral. It 
is not necessary to implead the sons as 
defendants in a suit even on a negoti- 
able instrument, but if so joined they 
cannot be held liable qua pro-note if 
their names are not disclosed in the in¬ 
strument itself as makers of the pro- 
note. In such a case the ground of 
complaint against them must be made 
on the basis of an alternative cause of 
action to discharge their pious obliga¬ 
tion under Hindu law to purge the 
father’s debt. 

Looking at this divergence of judi¬ 
cial opiniou from another point of view, 
it will appear that there is no real con¬ 
flict between the decisions of the vari- 
0U3 High Courts. 0. 7, R. 5, Civil P. C., 
enjoins that 

The plaint shall show that the defendant is ot 
claims to be interested in the subject-matter, 
and that he is liable to be called upon to answer 
the plaintiB’s demand. 

Whether an undisclosed principal ia 
sued on a pro-note executed by bis 
agent, or the other partners are sued on a 
pro-note executed by a partner of a firm, 
or the non-executing co-parceners are 
sued on a pro-noteexecuted by the karta in 
his own name, or the sons are sued along 
with the father on a pro-note executed 
by the latter, the plaintiff has to allege 
how the other non-executing persons 
are answerable to his statement of claim. 
As an invariable rule one would find 
that in all, tbe decided cases such a 
charge isnsjade against the non-execut¬ 
ing persons. In such oases it ia hyper- 
technical to say that the suit is laid as 
on a pro-note and not on the original 
consideration because some such words 
as 

Id the alternative, tbe plaintiff sues 
dants 2 to 4 etc., on the consideration received 
by defendant 1 for a purpose binding on the 
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defendants is bis capacity as agent, part- 
^tnanaget oi father 

in Rot explicitly stated in tbe plaint. 

bointed out by Lindley, L. J., the 
'ffintB of litigants ought not to be decided 
the "apUtting of a straw”:(l896) L 
878 (39). cited in 1927 Cal 376 (29). 
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^gain 

the daty of tbe Court to administer jus* 
ratjaking a broad view of tbe law and not to 
‘■ffi^litigante to take advantage of legal tecb- 
jBlIwiieai and commit what is practically rob* 
^Blby process of law: 1923 Hang 57 (40). 

CTyee also the classical passage of Lord 
OTftzanoe in 4 A C 504 (41) at p. 526, 
^iiich should have a perennial interest 
Subordinate Judges trying original 
fitlits:" Procedure” said his Lordship, 

is but the machinery of tbe law after all—the 
ohannel and means whereby law is administered 
-.and justice reached. It strangely departs from 
its proper office when, in place of* facilitating, it 
is permitted to obstruct, and even estinguisb, 
legal rights, and is thus made to govern where 
it ought to subserve, 

cited in 33 Bom 644 (42) and in 19 N L 
B 36 (43). See also para 28, Storey’s 
Equity Jurisprudence cited by Agha 
Haider, J., in 8 Lab 384 (44), and 17 N 
L R 22 (46). 

In fact when persons other than the 
executants are sued whether on a pro- 
note, bond, mortgage or any other docu¬ 
ment tbe plaint generally has to allege 
as to how others are answerable for tbe 
plaintiff’s claim and such allegations 
are generally found in all plaints. Such 
a charge made against the non-execu¬ 
tants is itself the alternative cause of 
action which can only be substantiated 
if the debt as well as tbe authority to 
bind others is established. Such an 
alternative relief can also follow from 
0. 7, R. 7, Oivil P. C., which dispenses 
with the necessity of asking for general 
or other relief which may always be 
given as the Court may think just to the 
flame extent as if it had been asked for. 
It is not absolutely necessary, though it 
ifl>extremely desirable to do so, that an 


KKBldtbothain y. Holland, (1896) 1 Q B 378= 
if f Qaii'J'Q B 300=43 W R 228=72 L T 62. 

P9X>uuy. Ma E Moi, 1923 Bang 57 

, . •’”’^ 41 0 .^ 1 . 

«. Kendall V; Hamilton (1879) 4 A C 604=48 
‘ L J G P 706=28 W B 97=41 L T 418. 

42. Kisandas v. Eaohappa, (1909) 83 Bom 644=4 
I 0 726. 

48. Mabaiaehtra 7nan Eoeh Mandal y. Bijjnlal, 
1928 Nag 182=71 1 0 486=19 N L B 86. 
^4ii.Ht.Laohhml v. Mt. Bhnli, 1927 Lah 289= 
^ 104 1 0 849=8 Lah 884 (FB). 

f.?aiiBin V. Motllal, 1021 Nag 106=68 I 0 961 
»1TBLB22. 



alternative cause of action on the basis 
of tbe original consideration should be 
alleged in the plaint in so many express 
words. It is suflicient compliance with 
the provisions of law if such an alterna¬ 
tive cause of action is substantially 
alleged on any fair reading of the plaint. 
This is also borne out by a decision of 
the Privy Council to the effect that the 
pleadings in India, and, indeed, tbe 
whole conduct of the case, can scarcely 
be scrutinized with tbe strictness with 
which a case would be scrutinized in 
England: 1926 P G 29 (46); see also 
28 Bom 567 (47) at 672; 12 N L E 90 
(48) at 93. 

Let us look at the decision in 29 N L 
B 312 (2) and similar decisions from this 
point of view. Tbe principle of law 
formulated in 29 N L R 312 (2) is un¬ 
questionable; but the actual decision, 
based as it is on this hyper-technical 
view as to the construction of the plaint, 
does not commend itself to any one. It 
appears that tbe debt evidenced by tbe 
pro-note was proved to be for the bene¬ 
fit of the family of which Punjaji was 
tbe karta. If it is so, one cannot but 
think that justice was made subservient 
to the technicalities of procedure in this 
case. The same remarks may be made 
as regards tbe decisions in 1933 Bom 
101 (14) and 1930 Bom 424 (32). When¬ 
ever a plaint substantially contains 
allegations about the binding nature of 
the debt, for which the pro-noteor other 
instrument is given as a security, to be 
for purposes binding on tbe non-execu¬ 
tants, the plaint should justly be held 
to embrace an alternative cause of action 
based on the debt as opposed to tbe 
pro-note. The aspect of the case was pre¬ 
sent before the mind of Buckland, J., 
who treated tbe plaint as embracing 
an alternative cause of action qua debt, 
without any amendment : 1925 Cal 1153 
(33). It was indeed urged before their 
Lordships in 46 Cal 663 (5) that the 
plaint in fact embraced both these forms 
of relief; but their Lordships did not 
accept this contention which was urged 
before them for tbe first time and which 
did not appear to have been raised in 

46. Maung Kyi Oh v. Ma Thefc Pan, 192G P C 
29=94 I 0 916=4 Rang 618 (PO), 

47. Kunj Bihari v. Keshavlal. (1904) 28 Boxn 
567=6 Bom L R 476. 

43. Vishwanath y. Sbankerlal, 1916 Nag 84=84 
I 0 704=12 N L R 90. 
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the Courts below. The plaint in the 
leading Madras case was also held to 
include both such forms of relief and the 
actual decisions in the cases before the 
Allahabad, Lahore and Patna High 
Courts may, apart from their interpreta¬ 
tion of Ss. 26, 27 and 28, Negotiable 
Instruments Act, 1881 which seems 
opposed to the principles underlying 
these sections as enunciated by the 
Privy Council, be held bo be correct on 
this score. 

Thus it will be seen that the rulings 
of the Bombay, Calcutta, Patna and 
Nagpur Courts which are based on the 
privy Council decision in 46 Cal 663 (5j 
are not upset by the decision in 30 N L 
E 60 (3), except perhaps in respect of 
the hyper-technical view based on the 
reading of the plaint is concerned. On 


the other hand it is doubtful whether 
the view taken by the Madras, Allaha¬ 
bad and Lahore High Courts, in so far as 
the interpretation of Ss. 26, 27 and 28, 
Negotiable Instruments Act, 1881, is con¬ 
cerned, can any longer be held authori¬ 
tative. 

In conclusion, we should like to 
point out that the safest course for 
any plaintiff is to sue the executant 
qua pro-note and the non-executants 
qua debt as an alternative cause of ac¬ 
tion apart from the pro-note, whether 
the names of the others are or are not 
disclosed as the makers thereof on any 
fair interpretation of the instrument. 
At any rate, the plaint should be amen¬ 
ded accordingly at the earliest possible 
opportunity in order to avoid any future 
trouble. 
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The Indian Income-tax Act (11 of 
1922), as amended up to-date, BY 8. K. 
Majumdar, Barrister-aT-Law, Advo¬ 
cate. High Court, Fraser Road, Patna, 
Published by author, pp. 342. 

This book would be very useful to In¬ 
come-tax officials and Income-tax practi¬ 
tioners. The author has been very care¬ 
ful in pointing out the various changes 
in the Income-tax law brought about 
by the various amendments. The author 
has drawn special attention to the deci- 
sioDS that are no longer good law. En¬ 
glish law has been referred to only 
where necessary. The case law has been 
brought up-to-date. Extracts from In¬ 
come-tax manual have been inserted 
with a view to show the departmental 
rules and practice. The author in short 
has spared no pains to make the book 
useful to persons concerned. The print¬ 
ing and the get-up of the book are nice. 


The Punjab Relief of Indebted- 
ness Act, with kindred enactments: 
BY Dr. Khalifa Shuja-ud-Din, m. a., 
LL.. D., Bar-at-Law and N. K. Iyar, 


M.A., E. L„ Published by H.D.Lall Bib, 
B. Com., for the Lahore Law Depot, 6 
Kachery Road, Lahore, pp. over 210 
Received on 24tb August 1935. 

The book, though of local importance, 
has been written very carefully. The 
exposition of the principles involved has 
been both critical and analytical. Other 
necessary information relating to the 
subject-matter of the Act has bean ap¬ 
pended by way of appendices. 


Judicial Portraits, BY “Om-Tom- 
Oie’*, Printed in the Mission Press, 
Allahabad, pp. over 160, Price Rs. 2, re¬ 
ceived on 9th September 1935. 

The book is the first of its kind in 
India. The author has with courage ex¬ 
posed various qualities of the several 
Judges that are still on the Bench. The 
book has been very lucidly written and 
the reader’s interest is kept up all 
through. The book shall be welcomed by 
the Bench and the Bar. The printing 
and the get-up of the book are in keep> 
ing with the reputation of the pub> 
Ushers. 
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Act 7 of 1935 

(28lih September 1935) 

•An Act further to amend the Indian 
Army Act, 1911, for certain purposes. 

Wherefts it is expedient further to 
amend the Indian Army Act 8 of 1911, 
for the purposes heveiaafter appearing; 
It ie hereby enacted as follows:—' 

1. Short title. —This Act may be call¬ 
ed the Indian Army (Amendment Act, 
1935. 

2. Amendment, of S. 50, Act 8 of 
1911—In sub-S. (2) of S. 50 of the 
Indian Army Act 8 of 1911 (hereinafter 
referred to as the said Act),— 

(a) for Cl. (d) the following clause 
-shall be substituted, namely:— 

“(d) all pay and allowances ordered 
fcy a court-martial under S. 43, or by 
an officer exercising authority under 
20, to be forfeited;” and 
{b) in Cl. (g) the words and figures 
“'or S. 42” shall be omitted. 

3. Amendment of S. 73, Act 8 of 
1911.—In the proviso to S. 73 of the 
«atd Act, for the words, brackets, letter 
and figures "the punishment specified in 
Cl. (h) of S. 43 or” the following shall 
^ 0 ^ substituted, namely:— 

the punishments specified in Cls. (g), 
<gg) and (h) of S. 43 or/* 

4. Amendment of S. 103-A, Act 8 of 
1911.—After sub-S. (5) of S. 103-A of 
the laid Act the following sub-sections 
«hall be inserted, namely:— 

(54) Where any person is in custody 
under sub-S. (3) or under detention 
under sub-S. (4),— 

(a) if such person is in custody under 
«ub-8. (3), on the report of a medical 
-officer, or 

■ (5) if such person is detained under 
sub-S. (4), on a certificate from any of 
the authorities empowered to grant a 
•cortifioate under S. 473 of the Criminal 
Procedure Code 6 of 1898, 

that, in the judgment of such officer 
•or authority, such person may be re¬ 
leased without danger of his doing in¬ 
jury to himself or to any other person, 
■the Goverhor-Goneral in Council may 
thereupon order such person bo be re- 
leasedi or to be dgtiyned in custody, or 
be* traneferi^ *t"o a public lunatic 
1936 J/16 & 17 


asylum if he has not been already sent 
to such an asylum. 

(5S) Where any relative or friend of 
any person who is in custody under sub- 

S. (3) or under detention under sub-S. 
(4) desires that he shall be delivered to 
his care and custody, the Governor- 
General in Council may, upon the appli¬ 
cation of such relative or friend and on 
his giving security bo the satisfaction of 
the Governor-General in Council that 
the person delivered shall— 

{a) be properly taken care of and pre¬ 
vented from doing injury to himself or 
to any other person, and 

{b) be produced for the inspection of 
such officer, and at such times and 
places, as the Governor.General in Coun¬ 
cil may direct, 

order such person to be delivered to 
such relative or friend.” 


Act 8 of 1935 

(28th September 1935) 

An Act to supplement the Central 
Provinces Courts Act, 1917. 

Whereas it is expedient bo supple¬ 
ment the Central Provinces Courts Act 
1 of 1917; It is hereby enacted as fol¬ 
lows: — 

1. Short title and commencement .— 
(l) This Act may be called the Central 
Provinces Courts (Supplementary) Act, 
1935. 

(2) It shall come into force on such 
date as the Governor-General in Coun¬ 
cil may, by notification in the Gazette 
of India, appoint. 

2. Amendment of certain enactments .— 
The enactments specified in the Sche¬ 
dule are hereby amended to the extent 
and in the manner mentioned in the 
fourth column thereof. 


THE SCHEDULE 
(See section 2.) 


1 

Year. 

No. 

Short title. 

Amendmeots. 

1869 

IV 

The Indian 
Divotce Act. 

In -Cl. (1) ol S. 3 
after the words 
“the High Court 
of Judicature at 
Bangoon;’’ the 
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Year. 


1875 


1898 


1899 


1908 


No. ; Short title. 


Amendments. 


XX 


The Central 
Provinces 


Laws 

1875. 


Act, 


The Code of 
Criminal 
Procedure, 
1898. 


II 


IX 


rhe Indian 
Stamp Act, 
1899. 


rhe Indian 
Limitation 
Act. 1908. 


words “in the Cen* 
tral Provinces— 
the High Court of 
Judicature at 
Nagpur:” shall 
be inserted. 

In part A—Bengal 
Regulations of the 
Schedule, for the 
words “the Judi¬ 
cial Commission¬ 
er,” in each place 
where they occur, 
the words “the 
High Court of 
Judicature at 
Nagpur” shall be 
substituted. 

(1) In Cl. (j) of sub- 
S. (1) of S. 4 for 
the words “Lahore 
and Rangoon, the 
Chief Court of 
Oudh and the 
Courts of the 
Judicial Oommis* 
sioners of the Cen¬ 
tral Provinces and 
Sind” the words 
“Lahore, Bangon 
and Nagpur, the 
Chief Court o! 
Oudh and the 
Court of the Judi¬ 
cial Commissioner 
of Sind” shall be 
substituted. 

(2) In S. 266, for 
the words “the 
Courts of the 
Judicial Commis¬ 
sioners of the Cen¬ 
tral Provinces and 
Sind” the words 
“the Court of the 
Judicial Commis¬ 
sioner of Sind” 
shall be substitu¬ 
ted. 

In 01. (d) of sub-S. 
(1) of S. 57, for the 
word “Bombay” 
the word “Nag¬ 
pur” shall be sub¬ 
stituted. 

In Art. 162 of the 
Third Division of 
the Sch. 1, for the 
words “Lahore 
and Rangoon” the 
words “Lahore, 
Rangoon and Nag¬ 
pur” shall be sub¬ 
stituted. 


Year. 

No. 

Short title. 

Amendments. 

1926 

» 

1 

1 

1 

1 

1 

XXXIV 

1 

1 

1 

1 

1 

The Sind 

Courts (Sup* 
plemeuiary) 
Act. 1926. 

In the Ool. 4 of the 

: Schedule.foE items 

(1) and (2) relating 
to the Otiminal 
Procedure Code, 
189S, the following 
items shall be sub¬ 
stituted, namely— 
“(1) In 01. (j) of 
9ub*S, (1) of S. 4, 
for the words ‘the- 
Chief Court of 
Oudh and the 
Court of the Judi¬ 
cial Commissioner 
of Sind’ the words 

' 'and the Chief 
Courts of Oudh 
and Sind’ shall 
be substituted. ‘ < 

(2) In S. 266, for 
the words 'the 
Chief Courts of' 
Oudh, the Court 
of the Judiolal*. 
Commissioner of 
Sind and* the 
words ‘the Chief 
Courts of Oudh 
and Sind and* 
shall be substitu¬ 
ted.” 


Act 9 of 1935 

(28th September 1935) 

An Act further to amend the Provincial 

Small Cause Courts Act, 1887, for a •- 
certain purpose. 

Whereas it is expedient farther to 
amend the Provincial Small Oaase 
Courts Act 9 of 1887, for the purpose- 
hereinafter appearing: It is hereby 

enacted as follows; — 

1. Short title. —This Act may be call¬ 
ed the Provincial Small Cause Courts 
(Amendment) Act, 1935. 

2. Amendment of S. 17, Act 9 of 

1887. —Id the proviso to sub S. (l) of 
B. 17 of the Provincial Small Cause- 
Courts Act 9 of 1887, for the words 
“security to the satisfaction of the>- 
Court for the performance of the decree 
or compliance with the judgment, as 
the Court may direct ’ the words *8Uob, 
security for the performance of the de¬ 
cree or compliance with the judgment as 
the Court may, on a previous applioa-. 
tioD made by him in this behalf,.haydt 
directed” shall be substituted, ^ t 
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Act 10 of 1935 

(28bh Sepfeomber 1935) 

An Aot further to amend the Provin¬ 
cial Insolvency Act, 1930, for a 
certain purpose. 

Whereas it is expotlient further to 
amend the Provinoial Insolvency Act, 
5 of 1920, for the purpose hereinafter 
appearing ; It is hereby enacted as fol¬ 
lows : 

1, Short title. —This Act may be call¬ 
ed the Provincial Insolvency (Amend¬ 
ment) Aot, 1935. 

2, Amendment of S. 39, Act 5 of 1920.— 
In S. 89 of the Provincial Insolvency 
Act 5 of 1920, 

{a) the words “the Court shall frame 
a schedule in accordance with the pro¬ 
visions of S 33,” shall be omitted; and 
(fc) for the words “entered in the said 
schedule so far as relates to any debts 
entered therein” the words “so far as 
relates to any debt due to them from 
the debtor and provable under this Act” 
shall be substituted. 

Act 11 of 1935 

(30th September 1935) 

An Act to amend the Factories Act, 
1934, for a certain purpose. 
Whereas it is expedient to amend the 
Factories Act 25 of 1934 for the pur¬ 
pose hereinafter appearing; It is hereby 
enacted as follows : 

1 . . Short title. —This Act may be call¬ 
ed the Factories (Amendment) Act, 1935. 

2. Amendment of S. 43, Act 25 of 
1934.—In sub-S. (l) of S 43 of the 
Factories Act 25 of 1934, after the word 

Chapter” the words “other than the 
provisions of Cl. (b) of sub S. (l) of 
S. 45 and of the provisos to that sub¬ 
section,” shall be inserted. 

_ Act 12 of 1935 

(30th September 1935) 

An Aot to amend certain enactments and 
to repeal certain other enactments. 
Whereas it is expedient that certain 
amendments should be made in the en¬ 
actments epeoi&ed in the Soh. 1. 

And whereas it is also expedient 
that the enactments specified in the 
Sob. 2, which are spent or have other¬ 
wise become unnecessary, or have ceased 
to be in force otherwise than by ex¬ 
pressed specific repeal, should be ex¬ 
pressly and spddidcally repealed ; 


It is hereby enacted as follows : — 

1. Short title. —This Act may bo called 
the Repealing and Amending Aot, 1935. 

2 . A7ncnd7ne7it of certain cjiactmcnts .— 
The enactments specified in the Scb. 1 
are herd iy amended to tlie extent and 
in tlie manner mentioned in the fourth 
column thereof. 

3. Repeal of certain enactments. —The 
enactments specified in the Seh. 2 are 
hereby repealed to the extent mentioned 
in the fourth columu thereof. 

4. Savi7igs. —The repeal by this Act 
of any enactment shall not affect any 
Act or Regulation in which such enact¬ 
ment has been applied, incorporated or 
referred to; and this Act shall not affect 
the validity, invalidity, effect or conse¬ 
quences of anything already done or 
suffered, or any right, title, obligation 
or liability already acquired, accrued or 
incurred, or any remedy or proceeding in 
respect thereof, or any release or dis- 
charge of or from any debt, penalty, 
obligation, liability, claim or demand or 
any indemnity already granted, or the 
proof of any past act or thing; nor shall 
this Act affect any principle or rule of 
law, or establish jurisdiction, form or 
course of pleading, practice or procedure, 
or existing usage, custom, privilege, res¬ 
triction, exemption, office or appointment 
notwithstanding that the same respec- 
tively may have been in any manner 
affirmed, recognised or derived by, in or 
from any enactment hereby repealed ; 
nor shall the repeal by this Act of any 
enactment revive or restore any jurisdic¬ 
tion, office, custom, liability, right, title, 
privilege, restriction, exemption, usage, 
practice, procedure or other matter or 
thing not now existing or in force. 


THE FIRST SCHEDULE 
Amendments 
(See section 2) 


Year. 

1 

No. 

2 

! 

Short title. 

3 

Amendments. 

4 

1922 

Acts of the Indian Legislature. 

XI IThe Indian lln 8ub-S.(9)ofS, 19 


1 

Income-tax 
Act. 1922. 

after the words 
‘'payment of in* 
i terest" the words 
“O'" dividends” 
shall be inserted, 
and for the words 
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Year. 

1 

No. 1 

Short title. , 

Amendments.' 

Year. 

No. 

Short title. 

Extent of 
repeal. 

1 

2 

1 

1 

1 ' 

3 

1 

1 4 

1 

1 

2 

1 

3 

1 

4 


I ( 


1923 


192i 


XXI 


the iiiterest is 
paid” the words 
“such payment is 
made” shall be 
substituted. 


The Indian 'in Cl. (e) of sub* 


RIecchant 
Shipprn" 
Act, 1923. 


II 


The Canton¬ 
ments Act, 
1921. 


S. (1) of S. 146 for 
the words “native 
passenger ships” 
the words “un- 
berthed passenger 
ships” shall be 
substituted. 

In S. 2 


(a) Cl. (is) shall be 
omitted; and 

(b) after Cl. (xxiv) 
the following 
clause shall be in¬ 
serted, namely :— 

“(xxiva) ‘Officer 
Commanding the 
station* means the 
military officer for 
the time being in 
command of the 
forces in a canton¬ 
ment, or, if that 
officer is the Officer 
Commanding the 
District or Officer 
Command in g-in* 
Chief, the Com¬ 
mand, the military 
officer who would 
be in command of 
those forces in the 
absence of the 
Officer Command¬ 
ing the District 
and Officer Com- 
manding-in*Chief, 
the Command.” 


THE SECOND SCHEDULE 

Repeals 
(See section 3) 


Year. 

No. 

Short title. 

Extent of repeal. 

1 

2 

3 

4 


Act of the Governor'General in 
Council. 


1920 


XXXI 


The Repeal i n g 
and Amending 
Act, 1920. 


The entry in 
the FirstSche* 
dule relating 


1923 


1934 


1934 


1934 


1922 


1922 


1925 


1925 


XXI 


XXIII 


XXIV 


XXXI 


IV 


II 


III 


to the Repeal* 
ing and Am¬ 
ending Act, 
1914. 


Acts of the Indian Legislature 


The Indian Mer¬ 
chant Shipping 
Act, 1923. 


The Mechanioal 
Lighters (Excise 
Duty) Act, 1934. 

The Repealing 
and Amending 
Act, 1934. 

The Iron and 
Steel Duties Act 
1934. 


Regulations. 

The North-West 
Frontier Pro¬ 
vince Security 
Regulation 1922 

The British Balu¬ 
chistan Security 
Regulation 1922 

The North-West 
Frontier Pro¬ 
vince Security 
(Amend m e n t) 
Regulation 1925. 

The British Balu¬ 
chistan Security 
(Amend m e n t) 
Regulation 1925. 


In S. 209-A 


(a) insub-S.(l), 
before the 
words “His 
Majesty’s Re¬ 
presentative,” 
where they 
first occur, the 
word “the” 
shall be omit¬ 
ted; and 

(b) in 8ub-S. (2), 
before the 
words “His 
Majesty's Re¬ 
presentative” 

the word “the” 
shall be omit¬ 
ted. 

S. 16. 


Ss. 3 and 4 and 
the Second 
Schedule. 

In sub-S. (3) of 
'S. 1 the words 
“and S. 10.” 

Ss. 2, 3 and 10 
and the Sche¬ 
dule. 


The whole. 


The whole. 


The whole. 


The whole. 


Imperial Acts of 1935 


1935 


Year. 

1 

No. 

2 

Short title. 

3 1 

1 

Extent of 
repeal 

4 

192G 

11 

Tho Man put 
Laws Regula¬ 
tion 192G. 

The whole. 

1926 

VI 

The Manpur Ex* 
ciee Regulation 
1926. 

The whole. 

1997 

IV 

The Man p u r ^ 
Land and Re* 
venue Regula* 
tiou 1927. 

The whole. 

! 

1998 

III 

The North-West 
Frontier Pro* 
vince Security 
(Amend m e n t) 
Regulation 1928. 

The whole. 

1 

1938 

IV 

The British Balu¬ 
chistan Security 
(Amend m e n t) 

, Regulation 19QS 

1 1 

' 1 

The whole. 

1930 

V 

1 

The Man pur 
Laws (Amend¬ 
ment) Regula¬ 
tion 1930. 

The whole. 

1931 

III 

The North-West 
Frontier Pro¬ 
vince Public 

Safety Regula¬ 
tion 1931. 

The whole. 

1931 

V 

The Man pur 
Courts Regula* 
tion 1931. 

The whole. 

1931 

VI 

The Man pur 
Laws (Amend¬ 
ment) Regula¬ 
tion 19S1. 

The whole. 

1 


Act 13 of 1935 

(30fch September 1935) 

An Act to remove certain doubts and to 
validate certain vf^oceedings of the High 
Couri of Judicature at Allahabad 
Whereas it is expedient to remove 
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certain doubts as to tho jnriadiction of 
the Court of the Judicial Commiasioner 
of the Central Provinces under the 
Indian Divorce Act 4 of 1869 after 3l8t 
August 1923 : 

And whereas it is also expedient to 
validate certain proceedings taken by 
the High Court of Judicature at Allaha¬ 
bad under the said Act during the period 
from 31st August 1923 up to the com- 
uiencemeDt of this Act ; 

It is hereby enacted as follows : 

1. Short title. —This Act may be called 
the Jubbulpore and Chhattisgarh Divi¬ 
sions (Divorce Proceedings Validation) 
Act, 1935. 

2. Declaration <25 to jurisdiction of 
Court of Judicial Commissioner of the 
Central Provinces. —It is hereby declared 
for the removal of doubts, that from 81st 
August 1923, the Court of the Judicial 
Commissioner of the Central Provinces 
alone has had and alone shall have the 
jurisdiction of a High Court under the 
Indian Divorce Act 4 of 1869 within the 
Jubbulpore and Chhattisgarh Divisions 
of the Central Provinces. 

3. Validation of proceedings of the 
High Court of Judicature at .-illahahad. 
—All proceedings taken, and all jurisdic¬ 
tion exercised, by the High Court of 
Judicature at Allahabad, during the 
period from 31st August 1923, up to the 
commencement of this Act, as a High 
Court uuder the Indian Divorce Act 
4 of 1869 within the Jubbulpore and 
Chhattisgarh Divisions of the Central 
Provinces shall be deemed to be as good 
and valid in law as if such proceedings 
bad been taken and jurisdiction exercised 
by the Court of the Judicial Commis. 
sioner of the Central Provinces. 


ARTICLES 

A Note on “ Narayangunj Co-operative Society v. Mafizuddin 

Ahmed & Co.” 1934 Cal. 448 (F. B.). 

BY 

, S. Sbinivasa Rajagopalachari, Advocate, Palamcottah. 

On the question as to the power of the ing under S. 7, Cl. 4, Court-fees Act, 
Court to revise^the valuation placed by there has been a marked divergence of 
the plaintiff on his claim, in cases fall- judicial opinion in India. As the law 
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stands at present, the majority of the 
High Courts in India take the affirma¬ 
tive view; while only at Madras, and to 
a certain extent at Lahore, and at Ean- 
goon, has the contrary view been taken. 

The latest authoritative pronounce¬ 
ment of the majority view is to be found 
in the case under review, while the best 
discussed case in favour of the minority 
view is that of 9 Kang 166 (l). It may 
be stated at the outset that both these 
cases wore decided only on a limited re¬ 
ference. In the first of them, Cls. (c) 
and (d) alone of sub-S. 4, S. 7, Court-fees 
Act, were referred to the Full Bench, 
and in the latter only Cl. (f), aub-S. 4 
was referred to the Full Bench and even 
there the matter was raised only with 
reference to the power of an appellant 
to depart from the valuation given in 
the plaint by the respondent. Neverthe¬ 
less, the discussion almost inevitably 
covered a much wider range than the 
limited scope of the reference, and in 
both the cases practically the whole of 
Bub-S. 4 was in the mind of the learned 
Judges when they delivered their judg¬ 
ments. It may also be stated that there 
is practically no difference at all bet¬ 
ween the various clauses of sub-S. 4, so 
far as the present subject of discussion 
is concerned. 

There are thus, as stated, two dia¬ 
metrically opposite views on the ques¬ 
tion under discussion. Were the mat¬ 
ter res Integra, the solution of ihe pro¬ 
blem would appear to be comparatively 
simple. The relevant provisions of the 
Court-fees Act seem to be plain and do 
not present any difficulty at all. But 
the matter has been, with all respect, 
needlessly complicated by applying to 
the plain provisions of the Act, consi¬ 
derations derived from the Code of Civil 
Procedure and from the Suits Valuation 
Act. The difficulty in arriving at a true 
solution of the question has been accen¬ 
tuated by the enormous volume of case 
law that has accumulated on the sub. 
ject, most of which is violently irrecon¬ 
cilable. Finally, the most embarrassing 
feature of the problem is the warmth 
and the confidence, with which the ex¬ 
ponents of both views have stated their 
conclusions. Thus, for example, in a 
case from Patna, the learned Judge oh- 
served, while affirming the affirmative 

1. 0. K. Ummar v. Ali Ummar, 1931 Rang 146= 

133 I 0 91=9 Rang 166 (P B). 
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view, of 11 Pat 161 (2), at p. 163, that 
the contrary argument was unsustain¬ 
able. The contrary view was stated, with 
equal emphasis, in a case from Kangoon, 
in which the learned Judge expressed 
himself thus : 

No other construction, would, in my opinion, 
be consistent with the language in which the 
terms of the subsection are couched : Per 
Page, G. J., in 9 Bang 165 (1), at p. 168. 

It is respectfully submitted that the 
minority view is right and ought to be 
followed. In examining the arguments 
pro and contra, it is necessary to bear 
in mind three facts which appear to be 
fundamental : 

(l) The subject cannot be taxed, ex. 
cept by a direct and specific provision or 
it may even be conceded except by a 
provision which has a similar effect, by 
express implication or necessary intend¬ 
ment. (2) The Court-fees Act is a tax. 
ing enactment, the effect of the provi. 
sions contained therein cannot in gene, 
ral be affected and much less to the pre¬ 
judice of the subject, by statutes, like 
the Code of Civil Procedure and the 
Suits Valuation Act, which are not tax¬ 
ing enactments. (3) There is no direct 
statutory provision anywhere which 
states that sub-S. 4, S. 7, Court-fees 
Act, is to be controlled by the Code of 
Civil Procedure or by the Suits Valua¬ 
tion Act. 

With these prefatory remarks, the 
subject may be taken up for examine- 
tion. The majority view may con¬ 
veniently be first considered, and next 
the minority view and this note may be 
concluded by making some special re- 
ference to some of the leading decisions 
on either aide. 

A. The Majority View 

More, or less, six main reasons have 
been assigned as leading to the majority 
view, viz., that the Court, even in a case 
falling under sub-S. 4, S. 7, Court-fees 
Act, can revise the valuation placed by 
the plaintiff on his claim. They may 
be briefly tabulated as follows : 

(1) Order 7. R. 11 (b), Civil K 0., 
controls sub-S. 4, S. 7, Court-fees Act. 
(2) Sub-S. 4, S. 7, Court-fees Act, does 
not say that the fee shall be computed 
at the amount at which the plaintiff 
values the relief sought, or that such 
valuation is final—per M. N. Mukherji, J» 

2. Bamchaiitar Pandey v. BasgU Ral, 1982 Pat 

9=133 I 0 687=12 P L T 666=11 Pat 161. 
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at p. 600 of 88 C. W. N. 589 (3). 
(8) The history of the logislation in ro- 
letioD to sub-S. 4 also points to the 
same conclusion. (4) Ss. 7, 8 and 11 of 
the Suits Valuation Act, also lead to the 
same result —per Sir Ashutosh Moolcer- 
jee. J., at p. 436 of 6 C L J 427 (4). (5) S. 9 
of the Suits Valuation Act is to the 
same effect. (0) A contrary view would 
-result in loss of revenue to the State. 

It is submitted that none of the rea¬ 
sons thus assigned is adequate, either 
solely or cumulatively to warrant the 
■oooclusioD sought to be reached. Each 
of these reasons may now be taken up 
-separately and answered. 

Reason No. I.—Three points furnish a 
complete answer to this ground. 

(A) There is no specific statutory pro¬ 
vision in either of these two enactments 
‘to warrant this view. Cases are not want¬ 
ing where, in order to modify or control 
•one enactment by another, the legisla¬ 
ture uses appropriate language, indicat¬ 
ing such an effect. An illustration of 
the point on hand is furnished by S. 4, 
'T. P. Act. The latter portion of that 
section runs thus: 

And &. 54f paras 2 and 3, and Ss. 69, 107 and 
.133, shall be read as supplemental to the Regis* 
tiation Act. 

It is unnecessary to multiply instances. 

(B) The language of O. 7, B. 11 (b) it¬ 
self is not quite clear. The word ‘ un- 
•der-valued” has nowhere been defined. 
It may refer either to the question of 
jurisdiction or of court-fee. The matter 
has not been made clear by the statute. 
If the term refers only to the question 
of jurisdiction, clearly there can be no 
basis for any argument that that subrule 
controls sub-S 4. 

(C) The result of applying such a view 
would be extraordinary. To take a con¬ 
crete instance. Under sub-S. 4 a plain- 
-tiff is prima facie given the right to fix 
bis own valuation on the subject-matter 
'Of the suit. And on that valuation, the 
section says, is the computation for pur¬ 
poses of court-fees to be made. Thus, 
the statute gives the privilege to the 
.plaintiff to decide himself what shall be 
the court-fee be will pay. One may take 
leave to differ from M.ookerjee, J., who 
•observed, referring to this point: 

-8. Natayanguaj Co-operative Society v. Mafizud- 
din Ahmed, 1931 Oal 448=119 I C 3=61 Cal 
796=88 OWN 689=59 0 L J 233 (F B). 
tS'MfcUmatal Batul v. Wanji Koec, (1907)6 
Oh 3 127=11 OWN 706. 


Wo aro satisfied that tbo lanpuago of the 
Court-foes Act, at it stauds, doon not tieccssituto 
tho couclusion that tbo plaiuiifl is at liborty to 
put any arbitrary vahiatlou on tho roliols sought: 
6 0 L J 427 (4) at p. 484. 

Compare observations of West, J., at 
p. 227 : 2 Bom 219 (6). In such a case 
to apply O. 7, R 11 (b) would bring about 
the following result. The Court, if it is 
not expressly authorised itself to fix the 
valuation, can rule that in a particular 
case the claim is “under-valued” and re¬ 
turn tho plaint to the plaintiff, for 
evaluating it properly, under threat of 
rejecting the plaint. The plaintiff, in 
such a case, would necessarily have to 
pay a higher court-fee, because he would 
necessarily have to value the relief 
higher and the statute says the court- 
fee should be ad valorem on the value 
fixed. Thus the privilege of deciding 
on and paying the amount of such court- 
fee as he likes, that has been given to 
the plaintiff by the Court-fees Act will 
be whittled away indirectly, and, in 
fact, entirely abrogated, as a result of 
the application of 0. 7, R. 11 (b). Civil 
P. C. Now it may be legitimately asked 
what is the justification for enlarging 
the scope of a taxing section in such an 
indirect and—it is submitted—insidious 
fashion ? If we bear in mind three 
principles of constraefcion of statutes 
which are well settled, the answer be¬ 
comes plain enough. They are: 

i. Taxing statutes must be construed strictly 
and always in favour of the subject: 

ii. A construction which brings about dis¬ 
harmony between two statutes must, if possi* 
ble, be avoided ; 9 Lab 701 (G) at p. 714 and 6 
Lah 276 (7) at p. 281. 

iii. Where there ate two statutes dealing 
with a certain matter the general statute must 
give way to the particular : 3 Lah L J 522 (8) 
at p. 526. 

Ib is submitted that these principles are 
violated by admitting the correctness of 
Reason No. 1. When under the Court- 
fees Act, the litigant is given the option 
to pay any court-fee he likes, and there¬ 
fore as little as he chooses to pay, it is 
impossible to accede to any argument, 
the effect of which would be to take 
away this fundamental right, and espe¬ 
cially when such an argument is sought 


Manohar Ganesh v. Eamchandra Das, (1877) 

2 Boqx 2l9# 

Khan Ghul v.Lakba Singh, 1928 Lah 609= 
111 I C 175=30 P L B 60=9 Lah 701 {F B). 
Wadhawa Mai v. Karim Bakhsh, 1925 Lah 
416=86 I C 844=26 P L B 141=6 Lah 276. 
Siha Singh v. Sundar Bingh, 1921 Lah 280= 

3 L L J 522. 
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to be derived from a statute which is 
not and does not profess to be a fiscal 
enactment, but is only procedural. 
Again, even if the word "undervalue” 
occurring inO. 7, R. 11 (b) of the Code is 
understood as referring to a question of 
court.fee, its scope may very well be 
confined to cases not coming within sub- 
S. 4 of S. 7, Court, fees Act. To apply 
it also to cases under sub-S. 4 would be 
to read disharmony between these two 
enactments needlessly, and, as stated, 
with little justification. Lastly there 
is the great principle that when you 
have got a particular statute dealing 
with a certain matter, a statute of a 
more general application ought not to 
be so applied as to override the former. 
The Court-fees Act is a particular statute 
that deals with the question of the 
taxation of the litigant. When that 
particular statute gives an unfettered 
discretion to the subject to decide the 
amount of court-fee he will pay, provi¬ 
sions in a general statute like the Code— 
assuming 0. 7, R. 11 (b) was intended 
to apply to cases of court-fee—cannot 
take away the effect of the taxing statute 
and impose new pecuniary obligations 
on the litigant. From the foregoing con¬ 
siderations, it is submitted, that the 
first reason assigned for the majority 
view cannot be considered as suflBcient 
to warrant the view propounded. 

Reason No II. 

The second of the reasons mentioned 
was given by M. N. Mookerjee, J., in 1934 
Cal 448 (3) at p. 449. With the greatest 
respect it is submitted that this reason 
is also quite inadequate. It is true that 
the latter portion of Reason No. 2 is 
with respect, correct. Indeed, there is 
nothing in sub-S. 4 specifically stating 
that the plaintiff’s valuation in cases 
falling under it shall be final. But his 
Lordship did certainly overlook the 
language of the section, so far as the 
first portion of the reason is concerned. 
S. 7, Court-fees Act, begins thus : 

The amount of fee payable under this Act in 
the suits next herein mentioned shall be compu* 
ted as follows. 

Sub-Section 4, after Cl. (f) ends thus: 

According to the amount at which the relief 
sought is valued in the plaint or memorandum 

of appeal.In all such suits, the plaintiff 

shall state the amount at which he values the 
relief sought. 

Taking them together, they read thus: 

Tl.e amount of fees payable under this act in 
luits next herein mentioned shall be com* 
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puted as follows—according to the amount at 
which the relief sought is valued in the plaint 
or memorandum of appeal. In all such suits, 
the plaintiff shall state the amount at which he- 
values the relief sought. 

These extracts make the matter plaia 
enough. 

Two other facts may be noted: 

i. In no other subsection of the section is the 
plaintiff given such an option. 

ii. There is no provision in the Court^fees 
Act taking away such an option, either ex¬ 
pressly or by implication. 

Reason No. Ill 

The third reason mentioned in favour 
of the affirmative view is that the- 
history of the legislation in relation to 
sub-S. 4 also supports it. To this ground 
also several answers may be given. 

(1) First, there is the objection whe¬ 
ther an investigation into the history of 
the legislation is permissible at all. Now 
it is well settled that you can construe 
an enactment by reference to its history 
only: (a) when there is any ambiguity,or 
(b) when it is contended that the pre¬ 
vious state of the law has been modified 
by amendments to the statute book. If 
any authority (or these propositions ie 
necessary, reference may be made to tw^ 
recent decisions of the Judicial Commit¬ 
tee. 55 Cal 519 (9) and 7 Patna 221 (10). 

Now it is not suggested by the ex¬ 
ponents of the affirmative view that 
either there is any ambiguity about sub- 
S. 4 of S. 7 or that the previous statfr 
of the law on the subject has been 
modified by any amendments. Indeed^ 
it has been stoutly maintained that the 
law has remained unchanged, in spite, 
of an amendment of the subsection 
made in 1891, to which a detailed re¬ 
ference will be made in a moment* 
Under these circumstances, it is submit¬ 
ted that reference to the history of the 
legislation is clearly inadmissible. 

(2) Assuming however, that such a 
course is permissible, the investigation 
by no means warrants the conclusion 
suggested. The facts relevant to tbia 
portion of the discussion are these: (l) 
originally, at the end of sub-S. 4 of S. 7, 
after the last word of the present sub¬ 
section, there was a certain sentence 
which ran thus: 

The provisions of S. 81, Civil P. C., shaU ap¬ 
ply, as if for the word ‘claim* the words ‘relief 
sought' were substituted. 

9. Abdul Rahim v. Abu Mahamed, 1928 P 0 IS 
=108 I 0 361=66 I A 96=65 Cal 619 (P 0). 

10. Bamauand Koer v. Ealavati Eoer, 192$ P 0 

2=107 I 0 14=65 I A 18=7 Pat 221 (P 0). ' 
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The reference was to the Code of 1859. pro; 
S. 81 of the Code was in pari materia atat 
with the present sub-Rr. (b) and (c) of tion 
• 11* O- 7* with two small differences, stat 
viz. (ft) instead of the word relief sought’ evei 
occurring in the present Code, the words so d 
claim sought’ were used in that Code, terf 
and yb) instead of the words 'under Act 
valued’ occurring in sub-R. (b) of the Is o 
present R. 11, the corresponding words in the 
the old Code were ‘'improperly valued.” of t 

(2) In 1877, the Code was amended, 189 
by the words ‘relief sought’ being sub- 
stituted for the word ‘claim’. peal 

(S) In 1891 the Repealing and Amend- I*' ^ 
ing Act of 1891 repealed from sub-S. 4, 
the last sentence thereof, extracted 
above in full. 
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proper valuation” became condned by 
statute, only to cases of under.valua¬ 
tion. Now, on the theory that the earlier 
state of the law was preserved intact 
oven after 1891 wliat was the reason for 
so delimiting the scope of the Court’s in- 
terference. Surely, the preamble to the 
Act of 1891 does not give any reason. 
Is one to speculate on the reasons for 
the alterations in 1877 of the language 
of the Code and for passing the Act of 
1891 In 6 C L J 427 (4) Mooker- 
jee, J. was of opinion, that the Re¬ 
pealing Act of 1891 was passed, because 
it was considered that the last sentence 
in sub-S. 4, S. 7, Court-fees Act, had be¬ 
come superfluous owing to the substitu¬ 
tion in the Coda of the words ' relief 


These facts show, if anything, that 
the Legislature has changed its mind 
and that after 1891, at any rate, O. 7, 

R. 2 (b) was no longer to control sub- 

S. 4 of S. 7 and that the plaintiff in a 
suit comiog under sub-S. 4 became the 
sole arbiter of the amount of Court-fee 
to be paid. 

It is,^ however, argued that the con¬ 
trary is the effect, i.e., that the law 
remains unchanged. Reliance has been 
placed on the fact that the preamble 
to the Act of 1891 clearly showed that 
no change was intended to be made in 
the pre-existing law. On that ground 
it is stated that the power of the Court 
to revise the plaintiff’s valuation in 
suits falling under sub-S. 4 continued 
oven after the Repealing Act of 

1891. 

It is respectfully submitted that this 
argument is not correct, and this for 
several reasons. First, it is doubtful 
whether the preamble of an Act can 
control^ the enacting part, where the 
wtter w not in any way ambiguous. 
Now, it is not pretended that the ope¬ 
rative part of the Repealing Act of 1891 
was in any way ambiguous, so as to 
QGcaasitate recourse to the preamble. 
The enacting portion was perfectly 
plain and its effect beyond doubt. It 
simply said that the words referred to 
avpra shall be thenceforth repealed 
from sub-S. 4. There was therefore no 
iustifioatioD for delimiting the unquali- 
^ed language of the Act by a reference 
jiQ the preamble. 

after 1877, -the powers of the 
"Ooixrfe'to^inteiffere in? all cases of “im- 


sought ’ for the word "claim.” If tliat 
were really the fact, sub-S. 4 would 
have been amended even in 1877, simul¬ 
taneously with the amendmeot of the 
Code. There is one other point. In 1677, 
the amendment used the word "under¬ 
valued” in substitution for the words 
"improperly valued.” What was the 
reason for the change ? Was it because 
the legislature only cared to see that 
the revenue did not suffer, owing to 
under-valuation, but did not otherwise 
care at all, as to what valuation the 
plaintiff fixed ? Was not the Repealing 
Act passed rather in deference to seve¬ 
ral decisions, in which eminent Judges 
emphasised the desirability of leaving, 
in such cases,the option to the plaintiff? 
Several questions thus arise as to the 
possible intention of the legislature, if 
one is to ignore the plain wording of the 
statute. It is submitted that the his¬ 
tory of the legislation cannot be taken 
into account, and even if it is it does 
not clearly support the affirmative view. 

Reason No. IV. 

The fourth ground assigned for the 
majority view is that Ss. 7, 8 and 11 of 
the Suits Valuation Act also support it. 
To this ground also several complete 
answers may be given. 

(a) So far as S. 7 is relied on, the 
argument is, with respect, clearly un¬ 
tenable. S. 7 throws absolutely no light 
on the question in issue. 

(b) The argument based on Ss. 8 and 
11 of tbe Act is apparently as follows : 
S. 8 of tbe Act says that, in suits not 
falling within certain specified sub-sec- 
tions of S. 7, Court-fees Act, the value 
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for purposes of court-fee and of juris¬ 
diction shall be the same; sub-S. 4 is 
not one of the sub-sections so excepted. 
S. 11 only enables a Court of appeal, in 
very special cases, to remit a case back 
to a Court baviof^, in its judgment, 
proper jurisdiction over the case; but it 
nowhere mentions anything about the 
question of court-fee. The inference 
that is sought to be drawn from the 
existence of these sections is this ; You 
cannot arbitrarily value the jurisdic¬ 
tion of a suit; the Court may interfere 
with such valuation. S. 8, Suits Valu¬ 
ation Act, says that the value for the 
purposes of court-fee and jurisdiction 
shall be the same. Therefore the value 
for purposes of court-fee also cannot be 
arbitrarily fixed; for otherwise S. 8 
would be violated. 

This argument is, with all respect, 
plainly fallacious, and for two reasons. 
I’irstly, What is the true construction 
of S. 8, Suits Valuation Act ? Does it 
mean that the valuation for Court-fee 
should follow the value for purposes of 
jurisdiction ? If the answer were in the 
affirmative, undoubtedly the argument 
for the majority view would be right. 
But, unfortunately for that argument, 
it has been ruled over and over again 
and has now become well settled, that 
it is the value for jurisdiction that 
should follow the value for purposes of 
court-fee, and not vice versa. Some 
representative decisions to that effect 

are 6 Pat 697 (ll), 58 Cal 281 (12), 18 
Bom 207 (13) and 20 Mad 289 (14). 
-Secondly, and more fundamentally, 
S. 11, Suits Valuation Act, does not say, 
or even imply, that the Court can itself 
revise or fix the valuation. Its effect 
has been already stated and is only to 
enable a Court of appeal, under very 
special circumstances, to remand the case 
to the proper tribunal for a fresh in¬ 
quiry and not in any way to affect the 
court fee payable by the party. 

The Suits Valuation Act is indeed a 
very clumsily drafted piece of legisla¬ 
tion and probably among Indian enact¬ 
ments is the most inartistically drawn 

11. Dhaturi Singh v. Redacnath, 1927 Pat 224= 

101 I 0 506=6 Pat 697=8 P L T 476. 

12. In the matter ol Kalipada, 1930 Oal 686=181 

I C 587=34 OWN 870=58 Oal 281. 

13. Bai Vaiunda Lakshmi v. Bai Manegowri, 

(1894) 18 Bom 207, 

14. Vein Gowndan v. Kumaravela Gowndan, 

(1897) 20 Mad 289=7 M L J 30. 


one. Giving every possible margin how¬ 
ever for its defective form, it is still 
impossible to imagine that the legisla¬ 
ture took such an extaordinarily ambu¬ 
latory method of expressing its inten¬ 
tion. If the legislature had really in¬ 
tended to fetter the untrammelled dis¬ 
cretion given by the Court-fees Act to 
the plaintiff, it would have certainly 
expressed itself, by appropriate provi¬ 
sions in the Court-fees Act, or if it chose 
to produce that effect in an Act like the 
Suits Valuation Act, it would have cer¬ 
tainly used more specific and more direct 
language. It is therefore unnecessary to 
pursue this argument further. 

Beason No. V. 

The fifth ground assigned for the 
majority view is that S. 9, Suits 
Valuation Act, shows that the plaintiff’s 
right to fix bis own valuation is not 
absolute. S. 9, like S. 8, excepts 
certain sub-sections of S. 7, Court-fees 
Act, from its purview and enacts that 
in suits not falling within those sub¬ 
sections, the High Court may direct that 
the subject matter of such suits shall 
be treated as of such value, as it may 
fix. This section may perhaps be said 
to cocstitute the strongest point in 
favour of the majority view. Two facts 
may now be mentioned in relation to 
this argument. Firstly, the existence 
of this section itself clearly indicates 
that apart from it, the Court has no 
jurisdiction to interfere with the plain¬ 
tiff’s valuation. Secondly, even at the 
highest, the section only confers juris¬ 
diction on the High Court to make 
rules in general but apart from such 
rules the jurisdiction cannot be invoked 
in individual cases. 

One may yet be permitted to doubt 
whether the section should be so 
construed, as to control sub-S. (iv), 
S. 7, Gourt-fees Act. That sub-section, 
as already noted, enables the plaintiff 
to pay as little court-fee as possible, by 
valuing the relief sought at as low a 
figure as he likes. No doubt S. 9 says 
that both for the purposes of court-fees, 
as well as for the purposes of jurisdic¬ 
tion, the High Court may make rules 
fixing the value. It would have been 
the easiest thing to add an explanation 
or a proviso to sub-S. (iv), as there was 
one up to 1891, stating that S. 9, Suits 
Valuation Act, shall apply^i to that 
section also. The same ohjeotions that 
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were Tirged againat applying S. 8 of 
Ihe Aoji oould, it is oonoeived, be urged 
in the present ease also. It would ap¬ 
pear that the correct view to take of 
8< 9 would be, that it should be confioed 
to oases, not coming within sub-S. (iv), 
8. 7, Oourt-fees Act. It is true that to 
except 6ub>S. (iv) from that section 
would be to add another exception to 
those already mentioned therein. Even 
so the better view seems to be to ex¬ 
clude the applicability of S. 9 to such 
oases. 

Beason No. VI 

The last ground assigned for the 
majority view is that unless the Court is 
held to have such power, it would be 
easy for the unscrupulous litigant not 
merely to defraud the revenue, but also 
to select the forum, at his own will—per 
Costello, J., at p. 451 of 1934 Cal 448 (3). 
It may be stated that it is this line of 
reasoning—which has unfortunately ob¬ 
sessed several of the learned Judges, 
who have affirmed the majority view. 
It is however obvious that this last 
ground is easily the weakest and the 
least defensible. There are two vital 
objections to this argument. 

(a) No question of defrauding the 
revenue really arises; the taxing statute, 
in sub-S. (iv) is too specific and too 
clear to permit of any such assumption. 

(b) It is the duty of a Judge to inter¬ 
pret the statute as it is and to give 
effect to its plain language, uninfiuenced 
by any consideration as to what the 
result may be. If any inconvenient or 
undesirable results follow, that is not 
the concern of the Judge. No Judge is 
entitled to so interpret the statute as to 
conform to what, in his judgment, ought 
to be the correct thing to be done. If 
he does that, he is not interpreting, but 
is legislating—a function which is en¬ 
tirely ultra vires of his powers. Any 
conjecture as to the supposed intention 
of the legislature, or as to what ought 
to be the guiding principles of the Court 
is all irrelevant in the face of the speci¬ 
fic and unambiguous language adopted 
by the legislature. And when a Judge 
permits himself to be Induenced by such 
considerations while interpreting a 
•tatute, he straugely departs from his 
legitimate role and usurps the function 
^ f^e legislator. Compare the observa- 
cions of the Judicial Committee in 57 
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M L J 536 (16) at p. 54G and 44 All 185 
(IG). 

B. The Minority View 

The minority view is based on four 
main reasons; 

(a) The language of sub-S. (iv) is clear 
and specific. 

(b) There is no specific statutory pro¬ 
vision directly affecting its effect. 

(c) The decisions of the highest tribu¬ 
nal also support it. 

(d) The contrary view will lead to 
practical difficulties. 

It must be stated, at the outset, that 
the minority view is based on the Act, 
as it stood before the various Provincial 
legislatures proceeded to amend the 
Court.fees Act, under the Devolution 
Act of 1920. Of course, where the sec¬ 
tion has been amended, different con¬ 
siderations arise. Thus, although the 
unamended sub.section gave the plaintiff 
the entire discretion in fixing the value 
of the suit, yet after the Madras Act 5 
of 1922, the plaintiff’s discretion has 
been practically abrogated, in Madras, 
to the extent of the amendments. 

The first and second reasons need not 
be discussed, because sufficient stress 
has been made on them while discuss¬ 
ing the reasons for the majority view. 

Reason No. Ill 

Two cases of the Judicial Committee 
throw ample light on the question 
under discussion. They are (i) 43 
Bom 376 (17), 57 M L J 281 (18). 
In the first of them, the B )ard affirmed 
the prinoiple that in cases falling within 
Cl. (c), sub-S. 4, it is the plaintiff’s 
valuation that determines both court- 
fee and jurisdiction. There has been 
a good deal of discussion in India, as to 
the exact effect of the above observa¬ 
tions, some Judges holding in favour of 
the minority view that the decision is 
conclusive, and some contra. In the 
Pull Bench case under review, the latter 
view was taken. The former view was 

16 . Gbulam Muhammad v. CorporatioD of Mad¬ 
ras, 1930 Mad 200=122 10 360=52 Mad 836= 
67 M L J 636. 

16 Mahomed Sher Khan v. Bajah Shet Swami 
Dayal,' 1922 P C 17=66 I 0 863=49 I A 60= 
28 O 0 8=44 All 185 (P C). 

17. Sunder Bai v. Collector of Belgaum, 1918 
P C 135=62 I 0 897=46 I A 15=43 Bom 376 

(P C). 

18. PaizuUah v. Mauladad, 1929 P C 147—117 
I 0 497=56 I A 232=10 Lah 787=67 M L J 
281 (P C). 
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taken in 33 C W N 231 (19) and 44 Bom 
331 ( 20 ). It will serve no useful purpose 
to proceed to discuss these decisions. It 
is sufficient to state that though the ob¬ 
servations of the Board were not made 
with reference to any point directly 
arising for decision in the case, yet the 
point was statedly referred to, by coun¬ 
sel during the argument, and the Board 
in their judgment refer with approval 
to the view taken in the lower Court, 
i. e., the High Court of Bombay, in the 
form extracted above. It must also be 
remembered in this connexion that even 
an obiter dictum of the Judicial Com¬ 
mittee is entitled to respectful conside¬ 
ration and ought to be loyally followed. 
The second of the cases referred to 
raised a question under Cl. (f), sub-S. 4. 
This is an even stronger case than the 
6rst. Neither the fact that this was a 
case under Cl. (f), nor the fact that 
under S. II of the Act, provision is 
made for realizing any deficiency later, 
affects the applicability of the decision 
to all cases arising under sub-S. 4. S. 11 
has been so enacted, only because it is 
always possible to arrive at a tangible 
figure in terms of money as regards the 
relief to be decreed. Whereas the same 
is not possible at any time in cases fal¬ 
ling within the other sub-clauses. 

During the course of the arguments 
before the Board, Lord Tomlin is repor¬ 
ted to have observed: ’‘The legislature 
therefore leaves it open to him to esti¬ 
mate the amount. That is the scheme of 
the Act.” [extracted from p. 168of 9 Rang 
165 (l)]. The above observation would 
seem to be wholly decisive of the point 
under discussion. It is the scheme of 
the Act that the plaintiff should be 
given the privilege to decide for himself 
the amount of court-fee be would pay 
because the very nature of the suits 
mentioned in sub-S. 4 makes it almost 
impossible to make any satisfactory 
valuation. 

Point No. IV. 

The last ground is that such a view 
appears to be eminently reasonable. 
The difficulties of fixing any definite ob. 
jective standard in cases falling within 
sub-S. 4 must very well have weighed 
with the legislature in leaving it to the 

19. Official Trustee of Bengal v. Goberdhun. 

,1928) S3 C W N 231=118 I C 357. 

20. Bal Krishna v. Janki Bat, 1920 Bom 105=56 

I C 340=22 Bom L R 269=44 Bom 331. 


plaintiff to fix the valuation. These 
difficulties have been elaborately and 
minutely described by Westropp, C. J. 
in 2 Bom 219 (5) to which reference 
may be usefully made. In this con¬ 
nexion, reference may also be made to a 
judgment of M. N. Mukherji, J. himself, 
in 1930 Gal 473 (21), and also to a case 
decided by the Judicial Committee in 3& 
Cal 202 (22) (though in the latter case» 
the exact point was not discussed). It 
only remains to refer to some specific 
cases. The first of them is the case 
under notice, 1931 Cal 448 (3). Several 
points may be mentioned as regards this 
decision : 

(l) M. N. Mukherji, J. who delivered 
the leading judgment was a party to the 
decision in 1930 Cal 473 (2l), where he 
forcibly supports the position that he 
cannot revise the valuation. (2) The 
actual decision in the case itself sup¬ 
ports the contrary view, viz. that the 
Court cannot revise the valuation. 
(3) Due effect has not been given to the 
decision of the Judicial Committee in 
43 Bom 376 (17). (4) No reference is made 
to the Privy Council decision in 67 
M L J 281 (18). (5) It is very difficult 
to follow the decision of the learned 
Judge when he observes at p. 450 of 1934 
Cal 448 (3), where he assumes that the 
Court has an undoubted right to inter¬ 
fere where the valuation placed by the 
plaintiff is palpably absurd, manifestly 
illogical, etc. As has been pointed out 
already, the plaintiff’s valuation can be 
never said, so long as the statute book 
remains unamended, to be palpably ab¬ 
surd or manifestly illogical. (6) It is» 
of course, true that where the valuation 
is illegal, as was the case in 58 Oal 
281 (12), or is arithmetically wrong* 
then the Court may return the plaint to 
be properly valued. (7) The learned 
Judge’s decision that S. 9, Suits Valua- 
ation Act, enabled the High Court to 
make rules relating to cases falling 
within sub-S. 4 also cannot, for the rea¬ 
sons discussed supra, be considered as 
quite correct. 

The next case that may be referred to 
is the one in 6 0 L J 427 (4). The judg¬ 
ment of the Court was delivered by Sir 

21. Pauoa Lai v. Abdul Gani, 1930 Cal 478=137 

I C 666=34 OWN 321. 

22. 'Phul Kumari v. Gansbyam Missei, (1908) S& 

Cal 202=35 I A 22=12 OWN 169=7 (3 L J 

86 (P C). 
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AshutoshMookerjee.J. But the judgment 
of even that eminent Judge cannot be 
oonsidered as authoritative, because the 
learned Judge has based his conclusions 
on two main facts which, with the great¬ 
est respect, ought not to have affected 
his Lordship’s judgment, viz. (a) history 
of the legislation (b) the supposed effect 
of Ss. 8 and 11, Suits Valuation Act. Some 
further points also are worth noting. (A) 
His Lordship does not state or find that 
the language of sub S. (4) is either am. 
biguous or that there was any change in 
the law—the only circumstances which 
would have justified an investigation of 
the history. (B) No reference is made to 
S. 9, Suits Valuation Act. (3) The actual 
decision itself has been dissented from in 
the Calcutta Full Bench, 1934 Cal 448 
(3), under notice. (4) The case on which 
Mookerjee, J., principally relied, 17 Cal 
680 (93), was itself only a case of juris¬ 
diction and not of court-fee. 

The next case that may be referred to 
is 58 Cal 281 (12), a decision of that 
remarkable Judge, Rankin, C. J. Three 
points may be mentioned with reference 
to this judgment, (l) Though the obser- 
vations as regards sub-S. 4 were only 
tentative, as pointed out in the Full 
Bench case under notice, nevertheless 
they are very valuable. (2) On two 
points however one may take leave of 
the learned Judge to differ from him, 
where his Lordship observes (a) that 
O. 7, R. 2 (b) was undoubtedly inteuded 
to apply to cases under sub-S. 4, S, 7, 
Court-fees Act, (b) that S. 9, Suits Valua¬ 
tion Act applies to such cases. 

The last is the case of 9 Rang 165 (l), 
a decision of that distinguished Judge, 
Page, C. J., of Rangoon. The case be¬ 
fore the learned -Judge no doubt related 
only to the power of an appellant in a 
suit for accounts to depart from the 
valuation given by the plaintiff in the 
lower Court. All the same the learned 
Judge, if one may say so with respect, 
makes some pertinent observations, with 
reference to the subject under notice. 
Three sentences may be quoted with 
profit : 

The plaintiff In the trial Court ehould be the 
persona desigoata to make an estimate of the 
value of the relief sought. No other construc¬ 
tion would, in my opinion, be consistent with 
the language, in which the terms of the sub- 
section are couched. It would be an easy matter 

23. Boidya Nath v. Makhan Lai, (1890) 17 Cal 

680. 


to on 0 me rate itistan<’ 0 .‘>, i n which any otbor con ■ 
struction than that which wo placo on the .sub¬ 
section might result in groat injustice to one or 
other of the parties. 

Reference may be made finally to the 
general course of decisiong in tlie High 
C/ourts, also mentioning some representa¬ 
tive cases. Tbe majority view has been 
taken consistently from the earliest 
times : at Allahabad, e. g., 28 All 545 
(24); at Patna, e. g., 4 Pat L J 703 (2o), 
11 Pat 161 (2) ; at Sind [see 1933 Sind 
322 (26)J at Oudli 1928 Oudh 260 (27); at 
Rangoon 1933 Rang 40 (28), though this 
is contrary to the Full Bench decision 
in 9 Rang 165 (l) ; and at Calcutta, 
especially in the recent Full Bench case, 
1934 Gal 448 (3). In 32 Cal 734 (29) a 
contrary view was taken. At Bombay the 
course of decisions has been fluctuating. 
Reference may be made to tbe cases of 31 
Bom 73 (30) and 44 Bom 331 (20). It is 
at Madras alone that the course of deci¬ 
sions has been uniform. Reference may 
be made to the case of 27 Mad 480 (31) 
and 1913 M W N 105 (32). In the latter 
case the learned Judges observe that it 
is the settled practice of the Court not 
to interfere with the plaintiff’s valua¬ 
tion. In Lahore also the decisions have 
been fluctuating : see 28 P R 1903 (33), 
1929 Lab 566 (34) and 137 I C 240 (35), 
(the two latter take tbe minority view), 
The result of the foregoing discussion 
may be summarised in a series of pro¬ 
positions : 

(l) On the language of the original 
unamended Court-fees Act, tbe plain- 
tiff, in suits falling within sub-S. 4, S. 7, 
Court-fees Act, has got an unfettered dis- 

21. Zair Kussaia v. Kursbed Jhan, (1906) 2S All 
545:^3 A L J 265 = 1906 A W N S9. 

25. Brij Krishna Das Murli liai, 1920 Pat 650 
=56 I C 31G=4 P L J 703. 

20. Shivandas Mutumal v. Mari Ram, 1933 Sind 
322=147 I 0 251=27 SLR 335. 

27. Rajendra Baksh Singh v. Mt. Babu Rani, 
1928 Oudh 200=107 I C 330. 

28. Maung Noo v. ilaung Kha Pu, 1933 Rang 40 
=142 I C 705. 

29. Ilari Shankar v. Kali Kumar, (1905) 32 Cal 
734=9 0 W N 690. 

30. Dayaram v. Govardan Daya, (1907) 31 Bom 
73=8 Bom L R 885. 

81. Chionamal v. Madatsa, (1904) 27 ^fad 480. 

32. Ghellasani v.CbeUasani, (I9l3) M W N 105= 

IS I C 363 (FB). 

33. Hari Ohand v. Jivan ilal, (1903) 28 P R 
1903. 

34. Dongarsi Das v. Municipal Committee, Fa- 
zilka, 1929 Lah 566=116 I 0 908. 

85. Jbanda Singh v. Ghulab Mai, 1933 Lab 246 
=187 I 0 240=33 P L R 438=13 Lah 788. 
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crefcion to fix the valuation of the claim 
at any figure he likes, and to pay court- 
fee accordingly. (2) This is in no 
way controlled by O. 7, R. 11 (b), Civil 
P. C., nor affected by Ss. 8 and 11, Suits 
Valuation Act. (3) Nor, is it submitted, 
can S 9, Suits Valuation Act, be pressed 
into service by the High Court, so as to 
frame rules, which will have the effect 
of interfering with the plaintiff’s discre¬ 
tion. (4) To the extent that the law 
has been amended, as for example at 
Madras, under Act 5 of 1922, the plain¬ 
tiff’s discretion has been limited, but 
only to the extent specifically indicated 
by the amendments. 

It is submitted that the above propo¬ 
sitions accurately represent the correct 
conclusions on the subject. It is hoped 
that the Madras view uniformly main¬ 
tained there, and now followed consis¬ 
tently at Lahore, and adopted with hesi¬ 
tancy at Bombay^ will be followed by 


the other High Courts as well. Argu¬ 
ments based on considerations of loss of 
revenue to the State are matters which 
may call for the interference of the 
Legislature and are, as submitted earlier 
scarcely relevant in the decision of cases. 
If necessary the Legislature can take 
suitable action by suitably amending 
the statute, as Madras has done, to a 
certain extent, under Madras Act 5 of 
1922. 

If however any doubt is still felt on 
the above conclusions, one may hope, as 
Costello, J., of the Calcutta High Court 
expressed himself, at p. 451, Col. 2 of 
1934 Gal 448 (3). “The Legislature ought 
to declare what they intended to be 
done in such cases.” As the matter 
under discussion is one of frequent oc¬ 
currence, and of great importance to the 
litigant public, it is hoped that the 
matter will receive the early attention 
of the authorities concerned. 


Suit on insufficiently stamped Promissory-note and its effect on 

the realisability of the loan 

BY 

Madan Bihari, B.L., Pleader, Motihari. 


By the Indian Stamp Act 11 of 1899, 
as it stood before its recent all-impor¬ 
tant amendment of 1923, the stamp 
duty on all promissory notes, of whatever 
value, payable on demand was only one 
anna. In the year 1923, Act 43 of 
1923 was passed which effected a very 
drastic change in the stamp law of the 
country in respect of promissory notes 
payable on demand. Under this amend- 
meut whose operation commenced from 
October 1923, the stacqp duty for pro. 
missory notes payable on demand of the 
value of above Rs. 250, but not exceed¬ 
ing Bs. 1,000 was raised from one to 
two annas and for those above Rs. 1,000 
it was fixed at annas four. The public 
not being cognizant of the changes effec- 
ted in the stamp law in 1923 went on 
utilising the one anna stamp for pro- 
missory notes of all values with the re¬ 
sult that serious results were apprehen¬ 
ded in the business world so much so 
that the legislature thought fit to inter¬ 
vene in the matter and to obviate the 
hardships likely to be caused on account 
of the ignorance of Act 43 of 1923, a 
new Act being No. 13 of 1924 was passed 
which validated all on demand promis¬ 


sory notes executed between 1st October 
1923 and Slat March 1924 only if they 
bore one anna stamp, thus practically 
suspending the operation of Act 43 of 
1923 till Slst March 1924. The trouble 
however was not over even then. The 
public was used to affixing stamps avail¬ 
able in the post offices. And as the one 
anna stamp which had so long been used 
for promissory notes happened to be both 
“postal” and “revenue” the public went 
on using the two-anna and four-anna 
postal stamps which unluckily are meant 
only for postal purposes. The result 
was that even though the requisite 
amount of duty was paid yet in law it 
was tantamount to no payment and the 
promissory notes therefore remained un¬ 
stamped. This difficulty necessitated 
the passage of Act 11 of 1926 known as 
Promissory Note (Stamp Act) which vali¬ 
dated all promissory notes payable on 
demand executed between Ist October 

1923 (the date of the commencement of 
Act 43 of 1923} and 5th January 1925 if 
the full amount of duty was paid re¬ 
gardless of whether postal and not Reve¬ 
nue stamps were used for the same, 
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Isfipite of all this the correct position 
has not been properly appreciated by 
the public and oomparatively a larger 
portion of oases has oropped up iu res¬ 
pect of insuihoieotly stamped promissory 
notes in the course of the last decade 
than in previous years. And the scope 
of this humble article is to consider the 
eCTeot of such insufficiently stamped 
notes on suits filed in respect of the 
same. 

Now from an analysis of the various 
reported decisions of the several High 
Courts it appears very prominently that 
the High Courts have instituted a dis¬ 
tinction : (1) between promissory notes 

executed after the transaction of the 
loan is complete; and (2) those executed 
contemporaneously with the transac¬ 
tion. 

All the High Courts agree that if the 
transaction is once complete and then a 
promissory note is given in respect of the 
loan, then if the promisory note, on ac¬ 
count of its being insufficiently stamped 
is inadmissible in evidence, the plaintiff 
can fall back on the original transaction 
of the loan,can prove it independently 
of the promissory note and can ignore the 
note altogether. Illustrating this may 
be cited the case of a shop-keeper who 
sells a motor bicycle to one of his 
clients, say, in the morning and in the 
evening gets a promissory note executed 
by the purchaser to secure the re-pay¬ 
ment of the price fixed. Here the 
transaction of the loan and the execu¬ 
tion of the promissory note are entirely 
independent and in such a case if the 
promissory note is insufficiently stamped, 
the shop-keeper can prove the original 
transaction and ignore the promissory 
note altogether. As regards this aspect 
of the matter there is perfect unanimity 
of views of all the Indian High Courts 
and therefore this point need not be 
labonred further. Then to the second 
aspect of the matter where the transac¬ 
tion of the loan and the exeeution is not 

antecedent" to the other. Let me 
state the divergent views of the various 
High Courts first and then try to deduce 
the correct principles and in doing so 
attempt will be made to discuss the 
recent decisions only as far as practic¬ 
able. 

’Allahabad, 'The course of decision in 
Allahabad haS'not been uniform. 26 All 


178 (l) held that a case independent of 
the note could not be sot up if the note 
was inadmissible in eviilenee. A con¬ 
trary view was held in 28 All 298 (2) 
and 34 All 158 (3). 1928 All 297 (4) 

relied on 34 All 158 (3) and 1928 All 
371 (6) decided that there was nothing 
in reason to support the view that when 
the advance of the loan and tlie pro¬ 
missory note are contemporaneous, the 
lender, if the note is inadmissible, cannot 
fail back on the claim for money lent. 
1931 All 183 (6), a Full Bench decision 
of the said Court, has again reverted to 
the view taken in 26 All 178 (l) and 
held that when the loan and the promis¬ 
sory note are contemporaneous, the note 
failing, the creditor cannot set up a case 
independent of the note in view of 
S. 91, Evidence Act. 

Bombay. In the Bombay High Court 
also there is no unanimity of views. In 
1926Bom 357 (7l a Division Bench ruling 
agreeing with 4 All 135 (ti), it has been 
laid down that when a suit is brought 
on a promissory note and the plaintiff 
cannot have recourse to it as a piece of 
evidence, S. 9l, Evidence Act, is not a 
bar to the plaintiff succeeding in the 
suit if he can prove his claim by other 
evidence. In 1927 Bom 437 (9), a single 
bench, without any reference to the 
above 1926 Bom 357 (7), held that either 
of these three things is possible. Firstly 
that the contract may be considered as 
contained wholly in the promissory note 
as in illustration (b) to S. 91, Evidence 
Act, in which case the promissory note 
failing the plaintiff cannot sue at all; 
secondly the promissory note may be 
regarded as a conditional payment of the 
loan, in which case if the note is in¬ 
sufficiently stamped, it is a worthless 
piece of paper and the plaintiff can sue 

1. Parsobam Narain v. Talay Siagh, (1903) 26 All 
178=1903 AWN 178. 

2. Banarsi Prasad v. Fazal Ahmad, (1906) 28 All 
298=3 A L J 25=1906 A W N 9. 

8. Ram Sarup V Jasoda Kuewar, (1912) Si All 
153=18 I 0 138. 

4. Chedu v. Jagan Nath, 1926 All 297=108 I 0 
912. 

5. Miyan Bux v. Bodhiya, 1923 All 371=:115 I 0 
630=50 All 8S9 (F B). 

6. Nazir Khan v. Ram Mohan Lai, 1931 All 183= 
133 I C 307=53 All lU (P B). 

7. Ranchbod Ragbanabh v. Ravjibhai Nabha* 
bhai, 1926 Bom 367=95 I G 847. 
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on the loan; thirdly the note may be 
passed as a security for the loan in 
which case it is absolutely not necessary 
to sue on the note at all and the note 
whether stamped or nob does nob at all 
count. The learned Judge deciding the 
case has at the same time observed that 
the distinction may often be artificial, 
bub all the same it is established by 
authorities. According to this decision 
therefore it is the frame of the suit that 
decides the matter and not the contem¬ 
poraneous or antecedent character of the 
loan contemporaneous or independent; if 
the suit is framed as one falling under 
the second or third of the above cate, 
gories, it is all right; otherwise if the 
suit is framed to fall under the first lot, 
the cote failing, the whole suit tumbles 
down. The Bombay High Court has not 
finally settled the difference by any Full 
or Special Bench ruling. 

Calcutta. For the Calcutta High 
Court the case of 7 Cal 256 (10) is the 
leading case on the point, His Lordship 
Garth, C. J., is reported to have ob¬ 
served at p. 259 as follows ; 

When a cause of action for money is once 
complete in itself whether for goods sold or for 
money lent or for any other claim and the debtor 
then gives a bill or note to the creditor for pay¬ 
ment of the money at a future time the creditor, 
if the bill or note is not paid at maturity, may 
always as a rule sue for the original considera¬ 
tion provided that he has not endorsed or lost or 
parted with the bill or note under such circum¬ 
stances as to make the debtor liable upon it to 
some third person. 

This observation was interpreted to 
mean that evidence aliunde could not be 
given to prove a loan if the transaction 
was contemporaneous with the execution 
of the promissory note. 1924 Cal 452 (ll) 
struck a different note and in 34 C W N 
554 (12) it was clearly laid down that 
even if the promissory note is inadmis¬ 
sible in evidence,. the creditor is nob 
debarred from suing on the original 
cause of action by the fact that the 
cause of action arose out of the same 
tiaDsactioQ in the course of which the 
promissory note was executed. It may 
not perhaps be out of place here to men¬ 
tion that perhaps the earliest case de. 
oided on the point was in the year 1878, 

10. Sheikh Akbar v. Sheikh Khan, (1881) 7 Cal 

256=8 O L R 628 

11. Dula Meah v. Abdul Rahman, 1924 Cal 452 

=&•. 10 641. 

12. Shtikh Abdul Rahani v. Sham Lai, (1930) 84 
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reported in 3 Cal 314 (13), where it was 
held that in a suit on a' promissory note 
on unstamped paper, the plaintiff is not 
debarred from giving independent evi¬ 
dence of consideration. 

Lahore. The Lahore High Court 
seems to hold that evidence aliunde is 
not allowable to prove the loan when 
the promissory note on the security of 
which it has beeu advanced becomes 
inadmissible in evidence. 1922 Lah 307 
(14), and the later case reported in 1927 
Lah 89 (15) seem to support this view. 
Here his Lordship Broadway, J.. is re¬ 
ported to have said that there was no 
cause of action independent of the note 
as the loan was granted on the security 
of the promissory note and the suit must 
therefore fail as the note was inadmis¬ 
sible in evidence. 

Madras. The Madras view also is 
highly divergent. In 1925 Mad 206 (16) 
and 1934 Mad 503 (17), both single 
bench rulings, it has been held that even 
where a promissory note is executed 
contemporaneously with the advance of 
the loan, the note failing, on account of 
its being inadmissible in evidence, the 
creditor could always sue on the original 
debt. To hold otherwise, it was further 
held, would be to hold that a rule of 
evidence overrides a substantive right. 
Again in 1935 Mad 23 (18) and 1933 
Mad 71 (19) it has been held that a suit 
is not maintainable on the consideration 
for an inadmissible promissory note 
when the consideration is contempora¬ 
neous with the note. The decision in 
these cases turned ohiefiy on a con¬ 
struction of S. 91, ^Evidence Act. This 
Court unlike Allahabad has not finally 
settled the matter by any Full Bench 
decision and in 1926 Mad. 351 (20) 
Madbavan Nair, J., refused to refer the 
matter to any Bench holding that the 

18. Gopal Obund y, Mohokoom Kovaree, (1877) 8 
Cal 814. 

14. Chaudu Singh v. AmrUsat Banking Go. 
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d^oision in 88 Mad 660 (21) which held 
thikt on the note being inadmissible the 
euit must fail was beyond any dispute. 

Nagpur. The Nagpur Court where, how¬ 
ever, the case law has not increased to 
an unwieldy bulk has coosistently held 
that the handnote being inadmissible 
in evidence, the creditor can always sue 
on the original debt ignoring the invalid 
note. 6 N L R 123 (22). 1927 Nag 241 
^23) and 1930 Nag 298 (21) might be 
mentioned as cases in point. And so 
far, I have not come across any ruling 
wherein an opposite view has been 
expressed. 

Oudh. The Oudh Chief Court like the 
Allahabad High Court but with an alto¬ 
gether different finding has settled the 
eontroversy at rest by its decision in 
1932 Oudh 235 (25). The decision was 
necessitated to a considerable extent 
by the pronouncement in 1931 All 
183 (6), but here in 1932 Oudh 235 (25) 
it has been very emphatically held that 
the insufficiently stamped handnote fail¬ 
ing, the creditor could always maintain 
bis suit on the original debt, no matter 
whether the note was passed contem¬ 
poraneously with the advance of the 
loan or antecedent to it. Therefore we 
need not labour the other decisious. 

Patna. The decision of the Patna 
High Court in 2 P L T 184 (26) and 
7 P li T 589 (27) were in conflict with 
<ach other. In 7 P L T 589 (27) it was 
held contrary to 2 P L T 184 (26) that 
where the loan and the promissory note 
were contemporaneous a suit on the 
brigmal consideration would not be main¬ 
tainable if the note is found to be inad¬ 
missible in evidence. But since the deci¬ 
sion in 1928 Pat 426 (28) the Patna High 
Court has steered a middle course and 
has copsistentlvheld in subse quent deci- 

21. Hatbusastrigal v. Viswanatba Fandara Sao* 
nadhi, 1914 JIad 657 = 21 I C 864=38 Mad 
660. 
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sions: e. g. 1931 Pat 293 (29); 1933 Pat 
196 (30), 1933 Pat 584 (3l) tliat the pro- 
note failing, suit on original considera¬ 
tion is maintainable, and for that pur¬ 
pose it inighfc at times be necessary to 
amend the plaint; but that in such 
cases only reasonable compensation and 
no interest can be allowed, as evit-lonce 
of the stipulation for interest and its 
rate would be barred in view of S. 91, 
Evidence Act. 

Bangoon. The Rangoon High Court 
in two Full Bench decisions in 54 I C 
84 (32) and 1925 Rang 232 (33) has 
clearly held that where the note and the 
lean are contemporaceous the creditor 
can always sue on the original debt if 
for any reason the handnote cannot be 
proved; and even if the suit has not been 
so framed; amendment for that purpose 
can be allowed. 

Sind. The Sind Court also has held 
that the promissory note being inadmis¬ 
sible the original debt can be proved. 
1929 Sind 164 (34) is a case in point. 

From the above it is apparent that 
the latest view of the majority of the 
High Courts inclines in favour of holding 
that even when the execution of the 
pronote is contemporaneous with the 
advance of loan and the note is found to 
be inadmissible in evidence, other evi- 
dence can be led to prove the loan. Let 
US now consider the objections to this 
view based on S. 91, Evidence Act, S. 91 
says that when the terms of a contract 

.have been reduced to the form 

of a document and in all cases in which 
any matter is required by law to be 
reduced to the form of a document, no 
evidence shall be given in proof of the 
terms except the document itself . . . . 
Of course there is no law in the country 
by which it is incumbent upon any per- 
80 Q to commit the terms of a loan to 
writing; loans may be advanced orally 
and terms also settled similarly. There 
h as never bee n known any prohibi tion 
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30. Pattinson v, Bindbya Debi, 1933 Pat 19G= 
146 I 0 56=12 Pat 21G. 

31. Balbhadra Singh v. Bbagwat Pandey, 1933 
Pat 534=147 I C 706. 

32 Kyi, Mg v. Ma Ma Gale, 1920 L B 1—54 I C 
84=10 L B B 55 (FB). 

33 Shwe Myat v. Mg Po Sein, 1925 Rang 282= 
89 I C 426 (FB). 

34. In re, Assaram Motiram, 1929 Sind 164=110 
I 0 111. 



138 Journal ARTICLES 1935 


against oral lending. So the second part 
of the section is not applicable to the 
case. We are therefore led to consider the 
first part of the section and to inquire 
as to what the terms ’ are in a promis¬ 
sory note payable on demand. Surely 
the agreement to make the payment on 
demand would bo one of the terms; 
agreement as regards the payment of 
interest also would be another term. 
Any other evidence oral or otherwise to 
prove these terms, would therefore be 
barred on account of the prohibi¬ 
tion contained in S. 91, Evidence Act. 
Would it also be barred to prove 
the factum of the loan or, what is 
the same thing, to prove that money 
changed hands? Is consideration a term, 
the question resolves to this. That con¬ 
sideration can never be regarded as a 
term was held as early as the year 1906 
in 33 Cal 607 (35). The last illustra¬ 
tion appended to S. 91 supports the very 
same view. Here evidence is adduce- 
able as to whether consideration did or 
did nob pass for a receipt pub forward. 
Bxpl. 3 to the section also points to the 
same conclusion. 

This aspect of the question seems to 
have been overlooked by the exponents 
of the other school. So if consideration 
is no term, why should S. 91 ban other 
evidence to prove it. The view that no 
evidence de hors the document should 
be allowed to prove the loan cannot be 
supported on the following grounds as 
well: 

(1) Section 29, Stamp Act, provides 
that the duty payable oo promissory note 
shall be paid by the person executing 
the same unless there be special contract 
to the contrary. And no person in law 
is allowed to take advantage of his own 
negligence or fraud. So when what is an 
obligation ordinarily on the debtor is 
not discharged by him either on account 
of negligence or fraud, the debtor, by 
excluding other evidence of the loan, 
ought not to be permitted to profit by 
his own wrong. 

(2) Negotiable Instruments law is pri¬ 
marily a mercantile law where a negoti¬ 
able instrument is regarded not as a con¬ 
tract but as potential cash. So in this 

35. Probat Chandra v."Chirag Alt. (1906) S3 Cal 

607=4 C L J 320=11 OWN 62. 


view of the matter the law of contract 
does not apply to it, much less S. 91, 
Evideoce Act, which only enunciates a 
rule of evidence. In this connexion the 
remarks of the late Sir Mulla on th& 
Indian Stamp Act, S. 35, might with pro¬ 
fit be referred to. 

(3) Section 70, Contract Act, provides- 
that when aoy person delivers anything 
to aoy person not intending to do so- 
gratuitously, that other is bound to re¬ 
store that thing so delivered. So if it 
is proved that money changed hands or 
that the factum of the loau is proved 
in that case the debtor is bound bo re¬ 
store that money to the lender. So it 
has been held io several oases that pro¬ 
mise to pay would invariably be implied 
when money changes hands unless tho 
other parson proves his right bo retain 
it by showing some anterior obligatioa 
or the like. 

(4) Promissory note is sometimes re¬ 
garded as a cooditional payment, so dur¬ 
ing the subsistence of the note the origi¬ 
nal obligation remains suspended. So- 
when the note is found to be ioadmissU 
blo, itistantamount to being a worthless- 
scrap of paper and as such the discharge 
is not effective aod the obligation on 
the original loan revives and the debt is- 
recoverable. 

(5) Equity Courts in England havd 
granted relief against the hardship caus¬ 
ed by the Statute of Frauds, and Nego¬ 
tiable Law having been borrowed from 
English system of jurisprudence, it is 
only equitable that money should be 
held recoverable even if the note is 
found to be inadmissible in evidence. 

Thus it might be humbly submitted 
that the view taken in those cases wher& 
it has been held that even when the 
execution of the promissory note and the 
advance of the loan are contemporane¬ 
ous, the note failing, the debt can be 
proved by other evidence than the note 
itself is correct. As regards interest it 
might be mentioned that the view taken 
by the Patna High Court in 1928 Pat 
426 (28), where reasonable oompensation 
only was allowed and not the stipula¬ 
ted interest, seems to be most appro¬ 
priate. In such state of the law a clear 
ruling of the Privy Council on the point 
might be most welcome. 
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A COMMON ERROR 

liY 

Mr. K. S. Gombhir, B.A., (Hons.), ll.b., p.c.s.. Gold Mi-.I'ALI9t 


Ik nob intrequonbly happens that the 
oompromisea in civil suit or execution 

■oases include matters.extraneous to 

the suits in which the compromises are 
made, as for example : A sues B for 
the recovery of Rs. 1,000; eventually B 
offers A that he would pay Rs. 1,000 by 
oertain instalments. A agrees to accept 
the sum to be paid by the instalments 
proposed by B only it B also promises 
to allow his specihc immoveable pro¬ 
perty to stand as security for the due 
performance of his offer, say, a house or 
4. shop, the description of which is speci- 
^cally given and which is for our hypo¬ 
thesis of the admitted value of Rs. 500. 
In case of default B also offers A the 
Tight to sell the security offered. A 
accepts these terms and a petition is 
presented to the Court praying that a 
decree be passed according to the terms 
of the compromise. The decree is accord¬ 
ingly passed. 

It may be noted that the petition for 
the compromise is not registered in accor¬ 
dance with the Registration Act of 190S. 
Subsequently B transfers his rights to 
one C in the house or the shop which 
had stood security for the due perform- 
4bnce of the above-mentioned compro¬ 
mise. The question for determination 
is whether A has got by law any right 
to sell the property in case default oc- 
ours in the payment of the instalments. 
Such compromises are made so often and 
the common error is committed so fre¬ 
quently that I would like that every 
man dealing with any transaction of im¬ 
moveable property must thoroughly un¬ 
derstand that a compromise comprising 
immoveable property of the value of 
Be. 100 and upwards other than that 
which is the subject-matter of the suit 
cr execution proceedings requires com¬ 
pulsory registration : vide S. 17 (2) (vi). 
Registration Act of 1908. The penalty 
for non.registration is given in S. 49, 
Registration Act, which provides that 
no document required by S. 17 to be 
registered shall affect any immoveable 
property comprised therein. Previous 
to the amehdmeift made in 1929 to 
B. 17 (2) (vl), Registration Act, the law 


S 2 ib~JiuJ<jc, Khancival. 

on tho point was in a confused state. 
S. 17 (2) (vi) till 1929 ran as follows : 

XothinR ill Cls. (b) and (c), sub-S. (1). S. 17, 
Act, apply to any decree or order of 
a Court or any award. 

Thus it was held by the highest judi¬ 
cial authority of their Lordships of 
Privy Council in 47 Cal 485 (l), that 
any decree passed by a Court of compe¬ 
tent jurisdiction did nob require compul¬ 
sory registration even if it comprised 
immoveable property other than that 
which was the subject-matter of the 
suit or execution proceedings. But it 
must be noted that the amended 
S. 17 (2) (vi) has superseded this Privy 
Council decision to this extent that if 
the consent decree comprises immovea¬ 
ble property other than that which was 
a subject-matter of the suit or execution 
proceedings, then it is not exempted 
from registration and if not registered 
shall not affect any immoveable pro¬ 
perty comprised in the consent decree 
other than that which was the subject- 
matter of the suit or the execution pro¬ 
ceedings. This is the rock where many 
a man has stumbled and many a clever 
defendant has escaped liability. 

It is immaterial whether the registra¬ 
tion is made the same day or within the 
time allowed by the Indian Registration 
Act, for once a document is registered 
the registered document operates from 
the date of execution. Suppose for 
instance a decree is obtained on the 
basis of a compromise comprising im¬ 
moveable property other than that 
which was the subject-matter of the 
suit or the execution proceedings on 
Isb January 1934 and its registration 
is effected on Ist August 1934, the 
effect of registration shall commence 
from the day the decree was obtained, 
i, e. from Ist January 1934, and not 
from Ist August 1934 when it is duly 
registered because according to S. 47, 
Registration Act of 1908, the Registra¬ 
tion has retrospective effect from the 
date of the execution. It is a blunder 
to suppose tha t beca use a decree i n a 

1 Hamanta TCumacl Debi v. Midnaput Eamin- 
dati Co.. 1919 P C 79=63 I C 534=46 I A 
240=17 Cal 485 (P C). 
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civil Court has been obtained on the basis 
of a compromise comprising immove¬ 
able property other than that ■which is 
subject matter of the suit or proceeding 
that the property comprised in the com¬ 
promise is affected. This is not the law 
on the point. Unless the said decree is 
registered it cannot and would not affect 
any immoveable property comprised in 
the compromise other than that which 
18 the subject matter of the suit or pro¬ 
ceedings. This much would serve as a 
warning to the persons concerned in 
civil litigation. 

Before concluding I would like to 
draw a Hue of distinction which their 
Lordships of Privy Council have brought 
in bold relief in 43 Mad 244 (2). A peti¬ 
tion of compromise as a rule recites the 
terms agreed by the parties with a 
prayer to the Court that either a decree 
or order of the Court be passed in terms 
of the compromise or the suit should be 
allowed to be withdrawn or dismissed 
and it had been often urged and also 
held in a large volume of cases that a 
petition of compromise is a mere state¬ 
ment to the Court that certain terras 
have been agreed upon between the par¬ 
ties with a request to the Court to dis- 
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miss a suit or allow it to be withdrawn 
or to pass a decree or order in terms of 
a compromise, and that the compromise 
does not create, declare or assign or 
extinguish any interest in the immove¬ 
able property comprised therein. The 
principal argument in support of this 
contention being that the oral agree¬ 
ment preceding the drafting of the 
petition being the foundation of the 
compromise and the oral agreement nob 
being in writing and the petition of 
compromise being merely a recital of 
that oral agreement, it did not require 
compulsory registration. This conten¬ 
tion had carried the day till the decision 
of their Lordships of the Privy Council in 
47 Cal 485 (l) and their Lordships’deci¬ 
sion in 43 Mad 244 (2) in which they 
held that a petition of compromise is 
not a mere statement to the Court and 
that oral evidence to prove the oral 
arrangements between the parties them¬ 
selves antecedent to the drafting of the 
petition presented to the Court was 
inadmissible having regard to S. 91, 
Evidence Act. We cannot imagine any' 
agreement between the parties unless an 
oral agreement precedes it but if it is 
once reduced to writing then that writ- 
ing is the sole evidence of its contents 
and is the sole foundation stone of tho 
terms of the writing. 


2. Varada Pillai v. Jeevarathnammal, 1919 P 0 
44=5S I C 901=46 I A 285=43 Mad 244 (PC). 


WHIPPING 

BY 

Jugal Kishore Chatterjee, b.l., Pleddet^ PutuHcl, 


Articles 


The Whipping Act was passed by the 
Governor-General of India in Council in 
1909 and it received His Excellency’s 
assent on 22nd March 1909. Before 
this enactment, Act 6 of 1864 was in 
vogue and the Indian Penal Code and 
the Code of Criminal Procedure was to 
be read as if the Whipping Act formed 
a part of the Penal Code from the date 
of the enactment of Act 6 of 1864. So 
this Act applies to offences under the 
Penal Code only. The Whipping Act is 
not a special law ; it merely provides 
an additional or alternative punishment 
for offences punishable under the Indian 
Penal Code (Act 45 of 1860). So whip¬ 
ping is one of the eight kinds of punish, 
ments to which offenders are liable un¬ 
der the provisions of the Whipping Act 
read with S. 63, Penal Code. 

Four amendments have up till been 


made since the enactment of Act 6 of 
1864. First, it was amended by Act 3 of 
1894, then it was amended by Act 5 of 
1900. After this it was expedient to 
consolidate and amend the law relating 
to the punishment of whipping. Act 4 of 
1909 was passed. Then 8. 8, Whipping 
Act, was repealed by Act 17 of 1914. 

Section 2, Penal Code, relates to the 
punishments of offences, committed 
within the territories, which are or may 
become vested in Her Majesty by tho 
statute 21 and 22 Victoria, Chap. 106, 
and thus every person is made iiablo 
to punishment, without distinction of 
nation, rank, caste or creed. The prin¬ 
cipal object of this punishment is the 
prevention of offences. But it is often 
difficult to determine the measure of 
punishment. The Indian Penal Coda 
does not lay down any hard-and-fast 
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rule but the matter has been solely left 
to the disoretioQ of the Courts. Still 
the punishmeuts should bo made as 
moderate as is consistent with the oh. 
jeot aimed at. It will uot bo out of 
place to mention in this connexion tho 
remarks, made by Ratanlal and Dhiraj. 
lal in tbelr Law of Crimes : 


X claim to 
courted by 
convicts ar 
as 

water, otc. 
habituated 
punctually 
tho want o 
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know something, is generally 
the criminals as by this tho 
o put to hard labour only such 
earth, grinding corn, drawing 
, to which they avo generally 
, but as they aro regularly and 
supplied with their meals, 
f which leads many men to 


It should be employed at tho discretion of tho 
Judge in all oases in which tho oflence involves 
oruelty in the way of inflicting pain or in which 
the ofiendec's motive is lust. The man, who 
orueliy infliots pain on another should bo made 
to ieel what it is like. The man who gratifies 


commit olTences, the main ol)jeet of 
punishment is frustrated thereby. In 
case of juvenile offendera, whipping 
should invariably be the only punish¬ 
ment in all offences punishable under 


his own passions at the expense of a oruel and 
humiliating insult, inflicted on another should 
be himself shamefully and painfully humiliated. 

I entirely agree with this remark and 
in my opinion whipping is a punishment 
which can produce a reaction of popular 
feeling and this punishment should be 
given along with the sentence of impri¬ 
sonment, according bo the gravity of the 
offence. Whipping has been added to 
the punishments described in 8. 53, 
Penal Code, according to S. 2, Whipping 


the Penal Code except offences specified 
in Ch. 6, and in Ss. 153 and 505 of the 
Code, and olTences punishable with death 
or in offences punishable underany other 
law, with imprisonment, which tho 
Governor-General in Council, may by 
notification in the Gazette of India, spe¬ 
cify in this behalf, as described in S. 6, 
Whipping Act. A general instruction as 
I'egards sentence was given by Courtney- 

Terrell, C. J., in 1930 Pat. 247 (l), thus: 

I must observe that a feeling of doubt as to 


Act; 8. 3 is the provision for the offencos 
punishable with whipping in lieu of 
other punishments described in Ss. 378, 
380, 443, 445 and 446 of Act 45 of 
of 1860, and S. 4 clearly mentions the 
offences punishable with whipping in 
lieu of or in addition to other punish¬ 
ments, described in Ss. 375, 377, 390, 


the guilt of the accused is a matter to be con¬ 
sidered by the tribunals before and not after the 
verdict. It has no place in the determination of 
sentence after conviction. If the evidence is not 
strong enough to justify an irrevocable sentence 
the accused is entitled to acquittal and our law 
docs not recognize the right of a judicial tribu¬ 
nals to give effect to more than one degree of 
doubt. . . . Finally it must be noted that those 
in whoso hands is placed the exercise of the 


391 of the said Act. In awarding senten¬ 
ces Courts ought to judge the degree of 
gravity of the offence, committed by the 
accused and thus to come to a definite 


royal prerogative of mercy are not trammelled 
by any legal considerations whatever and may 
be trusted to exercise their power. The legisla¬ 
ture has wisely not thought fit to entrust judi¬ 
cial tribunals with the prerogative of mercy and 


conclusion as to what should be the 
punishment. It is needless to point out 
that the Courts should always bear in 
mind that the accused, if found guilty, 
should be punished adequately, and this 
must be done because the main object of 
punishment is the prevention of offences. 


Judges must remember that they are sworn to 
administer the law not as they wish it might be 
but as they hod it. 

Now let us see when the senlonce of 
whipping is to be inflicted. It has been 
held in 1922 All 245 (2) that whe ia per¬ 
son inflicts pain upon another and when 
the offence is one which permits of the 


The sentence of whipping is not gene¬ 
rally found to be given now by the 
Magistrates, in the offences, pointed out 
by the Whipping Act. In India this 
puaishment is not yet abolished, though 
it may so happen that corporal punish¬ 
ment is not in vogue now in France, 
Germany and in the United States. In 
order to prevent the commission of of¬ 
fences in the general public, particu¬ 
larly now, in these days of economic dis¬ 
tress; corporal punishment is the only 
remedy; it will act as an exemplary 
punishment. Sentence of imprisonment 
in the Ghota Nagpur Division, of which 


penalty of whipping, it is a good thing 
to inflict that penalty. There are, of 
course circumstances in which the actual 
offence, committed is very slight and 
that is a circumstance to which atten¬ 
tion has to be paid. In crimes against' 
women, whatever may be the nature of 
the offence, the offender should be puni¬ 
shed with whipping, but some offenders 
get rid of this .punishment as • there is 
no provision under Ss. 3 and 4 of the 

1. Sobrai Sao v. Ilmperor, 1930 Pat 217=124 I 0 
836=31 Or L J 721=9 Pat 474=11 P L T 148. 

2. Badri Prosad v. Emperor, 1922 All 246=66 
10 418=23 CrLJ 274=44 All 638=20 ALJ388. 
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"Wiiipping Act. The word punishment 
in. S. 3 of the Whipping Act refers to 
tlie total punishment awardable. In lieu 
of puDishing the offender by imprisoning 
him or fining him the Court may punish 
him with whipping. Bub under this 
section a fine or imprisonment in addi¬ 
tion to whipping is illegal. Under S. 4 
a sentence of imprisonment in addition 
to whipping can be inflicted. The exe¬ 
cution of the sentence of whipping is 
done under certain procedure. S. 390, 

Criminal P. C., lays down : 

When the accused is sentenced to whipping 
only, the sentence shall, subject to the pro¬ 
vision of S. 391, be executed at such place and 
time as the Court may direct. 

But divergence of opinion is generally 
found as regards time. It can not be 
held that under S. 390, Criminal P. C., 
the sentence of whipping must be 
executed on the very day the sen¬ 
tence is passed. The words “at such 
place and time as the Court may direct” 
are very wide and give a discretion to 
the Court: and a direction that a sen¬ 
tence of whipping should be executed 
“as soon as practicable” is one that in a 
case not falling under Cl. (a) or Cl. (b), 
Sub-S. (l), S. 391, Criminal P. C., is a 
proper order to pass : vide 1923 Bom 
138 (3). But an order that an accused 
person shall not be whipped until after 
the expiry of the sentence of imprison¬ 
ment is illegal. The sentence should be 
carried out as soon as practicable and it 
cannot be postponed pending an inten¬ 
ding appeal. But as S. 391, Criminal 
P. C., has been amended by S. 22, Cri- 
minal Law Amendment Act 12 of 1923, 
Cl. (a) has been added, which lays down: 

(1) When the accused ; 

la) is seutenced to whipping only and furnishes 
bail to the satisfaction of the Court for his ap¬ 
pearance at such time and place as the Court 
may direct. * 

Where a person is sentenced to whip, 
ping as well as to imprisonment, the 
whipping may be postponed, as provided 
by S. 391, Criminal P. G., until 15 days 
from the date of sentence or until the 
confirmation of the sentence on appeal 
but it is illegal to postpone the sentence 
of whipping till after the term of the 
imprisonment. The mode of infiicting 
punishment and the limit of the number 
of stripes have been described in detail in 
Ci. Cl) and (2) of S. 392, Criminal P. C., 

Which la ys down :_ 

8. Emperor v. Gopala Murgis, 1928 Bom 138= 

1.09 I C 609=29 Ct L J 573=30 Bom L R 389. 


(1) In the case of a person of or over sixteen 
years of age, whipping shall be indicted with a 
light rattan not less than half an inch in 
diameter, in such mode and on such part of the 
person, as the Local Government directs; and in 
the case of a person under sixteen years of age, 
it shall be indicted in such a mode and on such 
part of the person and with such instrument as 
the Local Government directs : (2) In no case 
shall such punishment exceed thirty stripes 
and in the case of a person under sixteen years 
of age it shall not exceed fifteen stripes. 

Then according to S 393,Criminal P.G., 
the sentence of whipping cannot be exe¬ 
cuted by instalments and also there are 
certain exemptions. S. 393 lays down: 

No sentence of whipping shall be executed by 
instalments: and none of the following persons 
shall be punishable with whipping, namely: 
(a) females, (b) males sentenced to death or to 
transportation or to penal servitude, or to 
imprisonment for more than five years; (c) males 
whom the Court considers to be more than forty- 
five years of age, 

But in case the offender is not in a 
fit state of health, the whippiog must 
not be inflicted. In Calcutta G. B. G. 0., 
p. 65, it is laid down: 

Particular attention should be directed to 
S. 394, Criminal P.C , which prohibits the execu¬ 
tion of a sentence of whipping when the ofiendet 
is not in a fit state of health to undergo that 
punishment, and all officers are reminded that 
the Governor-General-in-Council considers that 
the precaution of having a medical officer pre¬ 
sent at the time of the Infliction of the punish- 
ment should be observed in every instance where 
practicable. 

Now as regards punishments on the 
offenders against women, the whipping 
even is not thought sufficient. The 
crimes against women bad of late been 
of such proportion that unless severe 
measures be effectively taken soon a 
grim darkness will overshadow every 
home in no time. During the six years 
from 1926 to 1931 no less than 7,000 
women were abducted in Bengal alone. 
Other provinces in India are not wanting 
in this respect. Bub during these seventy- 
five years from the enactment of the 
Penal Code of 1860 crimes against 
women are gradually increasing instead 
of being prevented, and in view of this 
alarming increase in crimes against 
women with a view to check permanen¬ 
tly the criminal tendency, the Govern¬ 
ment of India be requested to amend 
Act 45 of 1860 for sterilisation of offen¬ 
ders when such a course is thought ad¬ 
visable by the Judge passing seh^sDC® 
and the punishment now prescribed and 
to be prescribed be made applicable to 
abettors male and female. 
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Public Nuisance and Special Damage 

11V 

M. Shaei, Pleader, Ludhiana. 


In the case of a "public nuisance” 
there are four remedies open in India. 
They are: 

I. Under the Criminal Law: 

1. Proceedings under S. 133, Criminal P. C. 
3. Oriminal prosecution under Penal Code. 

II. Under the Civil Law; 

3. A euit under S. 91. Civil P. C.. with the 
consent of the .4dvo::ate'GoncraI. 4. A suit at 
the instance of private individual who ha*? suf- 
ered “special damage” by reason oi the nuisance. 

That the fourth proposition has been 
the established law in India since 1877 
and even before, nobody can deny. This 
proposition was laid down after a review 
of all the authorities of English law in 2 
Bom 457 (l). This is the basic ruling and 
all the other High Courts in India have 
while laying down the proposition that 
no action is maintainable without proof 
of 'special damage" in cases o.f public 
nuisance, have followed this authority 
or English authorities. For instance 31 
All 444 (2); 46 All 470 (3); 1925 Bom 
367 (4) (368); 3 Cal 20 (PB) (5); 72 of 
1877, 4 of 1895; 53 Bom 187 (6). But in 
86 I C 236 (7) their Lordships of the 
Privy Council have disapproved the 
principle laid down in 2 Bom 457 (1) and 
the reasonings given therein. Their 
Lordships at p. 237 observe with regard 
to this ruling: 

The judgment really proceeds entirely on 
English authorities which lay down the differ¬ 
ence between proceedings by indictment and by 
civil action. In their Lordships' opinion such a 
^ay of deciding the case was inadmissible. The 
distinction between indictment and action in 
regard to what is done on a highway is a dis¬ 
tinction peculiar to English Law and ought not 
to be applied in India. 

With this pronouncement by the high, 
est tribunal in the British Empire it 
can no longer be asserted now that the 
principle enunciated by 2 Bom 457 (l) is 
still good law in India. This ruling 

1. Satku V, Ibrahim, (1877) 2 Bom 467. 

2. Bhawan Singh V. Narotam Singh, (1900) 31 
All 444=2 I O 865=6 A L J 499. 

8. Mahomed Baza Khan v. Mahomed Askari 
Khan, 1924 All 699=85 I 0 304=46 All 470= 
22 A L J 729. 

Manilal Jibhai v. Ishwarbbai Samalbhai, 1925 
Bom 867=87 I 0 934=27 Bom L R 421. 

8. Raj Kumar Singh v. Saheb Zada Roy, (1877) 
3 Oal 20 (F B). 

6. Ardeehir Jivanji v. Aimai Kuverji, 1929 Bom 
94=117 I 0 613=63 Bom 117=31 Bom L R97. 

7. Manzur Hasan v. Mahomed Zaman, 1925 P C 
86=86 I 0 286=62 I A 61=47 All 151 (P C). 


having been disapproved by their I'/ord- 
ships of the Privy Council and rulings 
based upon this, 2 Bom 457 (l), nuist be 
deemed to be no longer binding upon the 
Courts in India. The Hon'ble Judges of 
the Laliore High Court in 152 I C 850 
(8) remarked with regard to 2 Bom 457 
(J) and the rulings based upon this "if 
the foundation fails the superstructure 
must fall,’' 4 P R of 1895 (9) which was 
based upon 2 Bom 457 (1) has been held 
to be no longer good law : 

. . . . and we have no hesitation therefore in 
holding that in face of the Privy Council rulings 
mentioned above (i. e. 86 I C 236 (7) the Punjab 
Chief Court judgment is no longer good law. 

The result of all this is that now in 
India : 

any individual person can bring a suit for re¬ 
moval of obstruction to a public way (obstruc¬ 
tion to a public way is certainly a public 
nuisance) without proof of special damage. 

This principle now has the authority 
behind it of at least three High Courts 
in India, viz. 134 I C 673 (lO).5l933 Cal 
884 (11) and 152 I C 850 (8). The 
Hon’ble Judges of the Lahore High 
Court say at p. 853, as follows : 

The (luestion of special damage is very simple. 
In such cases it is not necessary to prove 
that any special Injury has taken place before a 
person wronged by the Committee can take 
action against it.. The principle of Eng¬ 

lish law which requires proof of special damage 
in such cases is not applicable to India. 

The Calcutta High Court relying on 
the Privy Council authorities, 47 All 
151 (7), in 60 Cal 1003 (ll). has laid 
down the law as follows : 

A member of the public can maintain a suit 
for removal of obstruction of a public highway 
if his right of passage through it is obstructed 
without proof of special damage. 

And further it was held : 

That the principle of English law which re¬ 
quires proof of special damage is not applicable 
to India. 

The result of these authorities is that 
the proof of special damage in the case 
of public nuisance as a condition prece¬ 
dent to the maintainability of the suit 

8. Municipal Committee v. Mahomed Ibrahim, 

•1935 Lah 196=152 I C 860=16 Lah 517. 

9. Chajju Mai v. Ganda Mai, (1895) 4 P R 1895. 

10. Sheo Narayan v. Din Dayal, 1931 Nag 189= 
134 I C 673=27 N L R 213. 

11. JIaUdakinee Debea v. Basanta Kumareo 
Debee, 1S33 Cal 884=147 1 0 811=00 Cal 
lOOS. 
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is no longer now required and any per¬ 
son whose right of way is obstructed can 
bring a suit for removal of the obstruc¬ 
tion. The next question is whether 
there should be an actual obstruction to 
the person suing. Public nuisance has 
not been defined in the Code of Civil 
Procedure but by virtue of S. 31 (44), 
Oeneral Clauses Act, the definition given 
in S. 268, I. P. C., is to be applied to 
Civil Law. In 36 I C 534 (12) at p. 536 
it is remarked that this is the definition 
that is to be applied in Civil Law. 
Under S. 268, I. P. C: 

A public nuisance is an act or illegal omission 
which causes any common injury, danger or 
annoyance to the public or to the people in 
general who dwell or occupy property in the 
vicinity or which must necessarily cause in* 

12. Sheika Cband v. Laxman, 1916 Nag 81=36 I 
C 634=12 N L R 130. 
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jury, obstruction, danger or annoyance to per¬ 
sons who may have occasion to use any public 
light. 

The principle is well established that 
encroachment on a public way, however 
small it may be, must necessarily result 
in obstruction to persons who may have 
occasion to use that way, vide 6 Lah 203 
(13), 23 All 159 (14) at p. 162, 20 Mad 
433 (15). On the basis of these autho¬ 
rities quoted above it is suggested to the 
Hon’ble Members of the Legislative As¬ 
sembly to amend S. 91, Civil P. G., so 
that the words “though no special dam- 
age has been caused" be omitted. 

13. Bmperor v. Nisar Mahomed, 1925 Lah 454= 
86 I 0 1006=26 Or L J 942=6 Lah 203=26 
P L B 127. 

14. Queen*Empress v. Kedar Nath, (1901) 28 All 
159=1901 A W N 30. 

15. Queen-Empress v. Virappa Chetti, (1897) 20 
Mad 433. 
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The U. P. Agriculturists’ Relief 
Act and Debt Acts 1934 by Messrs. 
P, N. Bhatt, B.A., LL,B., Advocate, AND 
N. C. Chatdrvedi, M.A., LL.B., Vakil, 
Lucknow,published by the Oudh Printing 
Works, Charbagh, Lucknow, pages about 
250, price Bs. 2-4-0, received on 23rd 
September 1935. 

This book deals with the subject more 
comprehensively as it deals with all the 
connected Acts: that is Agriculturists 
Relief Act, Encumbered Estates Act, 
Regulations of Sales Act, Temporary 
Regulation of Execution Act and Usuri¬ 
ous Loans Act of 1934, with amendments 
up to July 1935. Local rules are given 
by way of appendices. The book, though 
small, is well printed with a fine get- 
up. The price is moderate. 

The U. P. Debt Acts, 1934 by 
Messrs. Manoharlal Khandelwal, 


B.A., LL.B., AND GaYA PRASAD SRIVAS- 
TAVA, B.A., LL.B., Advocates, Oudh Chief 
Court, Lucknow, published by S. L. 
Kharbanda & Co., Law Publishers and 
Booksellers, 17 Kutcherry Road, Luck¬ 
now, pages over 200, price Rs. 4, received 
on 25th September 1935. 

The authors in this book have dealt 
with U. P. Acts 12, 23 to 26 of 1934. 
Besides explaining the principles under¬ 
lying the various sections by way of 
notes, the authors have, where different 
interpretations are possible, given each 
interpretations at respective places. The 
local rules have also been inserted 
under the respective sections. As no 
case law directly on the sections is pos¬ 
sible, the authors have given the prece¬ 
dents under analogous law. The book 
would be welcomed by legal practi¬ 
tioners. 
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Act No. 14 of 1935 

(2nd November 1935) 

An Act to provide for the creation of a 

fund for the promotion of the culti¬ 
vation, manufacture and sale of 
Indian coffee* 

Whereas it is expedient to provide for 
the creation of a fund to be expended by 
a Committee specially constituted in 
this behalf (or the promotion of the 
cultivation, manufacture and sale of 
Indian coffee : It is hereby enacted as 
follows :— 

1. Short title and extent. —(l) This 
Act may be called the Indian Coffee Cess 
Act. 1935. 

(2) It extends to the whole of British 
India except Burma. 

2. Definitions. —In this Act, unless 
there is anything repugnant in the sub¬ 
ject or context,— 

(1) " Coffee cess " means the customs- 
duty imposed by S. 3 and leviable under 
the Sea Customs Act 8 of 1878, or under 
the Land Customs Act 19 of 1924, as the 
case may be : 

(2) “Collector ” means a Customs-col¬ 
lector as defined in Cl. (c), S. 3 of the Sea 
Customs Act 8 of 1878, or a Collector of 
Land Customs as dehned in Cl. (c), 8. 2 
of the Land Customs Act 19 of 1924, as 
the case may be ; and 

(3) “ Committee “ means the Indian 
Coffee Cess Committee constituted under 

S. 4. 

3. Imposition of coffee cess. —A cus- 
tpZQS-duty shall be levied on all coffee 
produced in India and taken by sea or 
by land to any place beyond the limits 
of British India or to Burma at the rate 
of one rupee per hundredweight or at 
such lower rate as the Governor-General 
in Council may, on the recommendation 
of the Committee, by notification in the 
Gazette of India, provide. 

4. Constitution of Indian Coffee Cess 
Committee. —(UThe Governor-General in 
Council shall constitute a committee 
consisting of the following members to 
reoeive and expend the proceeds of the 
coffee cess, namely: 

(«) five persons representing respec¬ 
tively the agricultural departments of 
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the Local Governments of Madras and 
Ooorg and of the Government of the 
States of Mysore, Travancora and 
Cochin, nominated, respectively, by 
those Governments ; 

(ii) eleven persons representing the 
coffee growing industry, namely : — 

(a) three persons nominated by the 
Government of the Mysore State ; 

(b) two persons nominated by the 
Local Government of Madras and Ooorg, 
respectively : 

(c) three persons nominated by the 
United Planters Association of Southern 
India ; and 

(d) three persons nominated by the 
Coffee Growers Association ; 

(iii) three persons representing trade 
interests nominated by the Governor- 
General in Council ; and 

(iv) one person representing the Im¬ 
perial Council of Agricultural Research 
nominated by the Governor-General in 
Council. 

(2) The Governor-General in Council 
shall publish in the Gazette of India the 
names of all members of the Committee. 

5. Vacancies. — (l) If any authority or 
body fails to make within a reasonable 
time any nomination which it is entitled 
to make under S. 4, the Governor-General 
in Council may himself nominate a 
member to fill the vacancy, 

(2) Where amemberof the Committee 
dies, resigns, ceases to reside in India 
or becomes incapable of acting, the 
Governor-General in Council may, on 
the recommendation of the authority or 
body which is entitled to make the first 
nomination under S. 4, or where suoh 
recommendation is not made within a 
reasonable time, then on his own initia¬ 
tive, nominate a person to fill the 
vacancy. 

(3) No Act done by the Committee 
shall be questioned on the ground mere¬ 
ly of the existence of any vacancy in, 
or any defect in, the constitution of the 
Committee. 

6. Incorporation of the Committee .— 
The Committee so consituted shall be a 
body corporate by thenameof the Indian 
Coffee Cess Committee, having per. 
petual succession and a common seal 
with power to acquire and hold pro- 
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perty, both moveable and immoveable, 
and to contract, and shall by the said 

name sue and be sued. 

• 

7. Chairman, sub-covimittees and exe¬ 
cutive officers. — The Committee shall 
elect a chairman from amongst its mem¬ 
bers, and may appoint sub-commit¬ 
tees and executive officers as may be 
necessary for the efficient performance of 
the duties imposed upon it by this Act. 

8. Application of proceeds of coffee 
cess. — (l) On the last day of each month, 
or as soon thereafter as may be con¬ 
venient, the Collector shall pay to the 
Committee the proceeds of the coffee- 
cess recovered during that month, after 
deduction of the expenses, if any, for 
collection and recovery. 

(2) The said proceeds and any other 
money received by the Committee in 
this behalf shall be applied to meeting 
the expenses of the committee and the 
cost of such measures as it may consider 
advisable to undertake for promoting 
the sale and increasing the consumption 
in India and elsewhere of coffee produc¬ 
ed in India and also for promoting 
agricultural and technological research 
in the interest of the coffee industry in 
India. 

9. Befund of and exemption from 
coffee cess. —Xb® Central Board of Reve- 
nue constituted under the Central Board 
of Revenue Act, 6 of 1924, may make 
roles providing, on such conditions as 
may be specified in the rules, for— 

(a) the refund of the coffee cess levied 
where coffee is exported by land and 
subsequently imported into India ; and 

(b) the export by land, without pay¬ 
ment of the coffee cess, of coffee which 
is subsequently to be imported to India. 

10. Keeping and auditing of accounts. 
—(l) The Committee shall keep accounts 
of all moneys received and expended 
under S. 8. 

(2) Such accounts shall be examined 
and audited annually by auditors ap¬ 
pointed in this behalf by the Governor- 
General in Council ; and such auditors 
shall have power to disallow any item 
which has, in their opinion, been expen¬ 
ded otherwise than in pursuance of the 
purposes of this Act. 

(3) If any item is disallowed, an 
appeal shall lie to the Governor-General 
in Council, whose decision shall be final. 


11. Dissolution of Committee. —Th» 
Governor-General in Council may, by 
notification in the Gazette of India, de¬ 
clare that, with effect from such date as 
may be specified in the notification, the 
Committee shall be dissolved, and on 
the making of such declaration all funds 
and other property vested in the Com¬ 
mittee shall vest in His Majesty and 
this Act shall be deemed to have been 
repealed. 

12. Buies, —(l) The Governor-General 
in Council may, after consulting the- 
Committee, by notification in tbe Ga¬ 
zette of India, make rules to carry oufc 
the purposes of this Act. 

(2) In particular and without preju¬ 
dice to the generality of the foregoing 
power, such rules may provide for all or 
any of the following matters, namely:—' 

(o) the term of office of the members 
of the Committee and the circumstances 
in which, and the authority by whichf 
members may be removed ; 

(6) the conduct of business by the 
Committee and the number of members 
which shall form a quorum at meetings j- 

(c) the maintenance by the Committee 
of a record of all business transacted 
and the submission of copies thereof to- 
the Governor-General in Council; 

id) the preparation of annual esti-' 
mates of receipts and expenditure; and 
{e) the form of accounts to be kept 
and the publication of an abstract of 
such accounts with the report of the 
auditor thereon. 

13. Bye-laws, —The Committee may, 
with the previous sanction of the 
Governor-General in Council, make bye¬ 
laws consistent with this Act and with 
tbe rules made thereunder to provide 
for all or any of tbe following matters, 
namely:— 

{a) the procedure to be followed at 
meetings of the Committee 

(5) the travelling allowanoes of mem>i» 
bers of the Committee ; 

(c) the appointment, promotion and 
dismissal of officers and servants of the- 
Committee, and the creatioh and aboli- ! 
tion of appointments of such officers and I 
servants; 

{d) the grant of pay and leave to such 
officers and servants; and 

(e) any other matter in respect of ^ 
which bye-laws may be made ut^der this- \ 
Act or rules made thereunder. 
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Amendment to O. 21, Rr. 85 and 86, Civil P.C. 

BY 

B. Dayal, B.A., LL.B., Allahabad. 


The deoision of their Lordships of the 
Allahabad High Court in 1935 AU 243 
raises a question deserving the imme¬ 
diate attention of the legislators as well 
as of the High Courts. By the said 
judgment their Lordships have pointed 
out that under 0. 21, Rr. 85 and 86, Civil 
P. 0., the auction-purchaser at a Court 
sale must deposit the full amount of the 
purchase price within 15 days of the 
auction sale, and that the Court has no 
power to extend the time for depositing 
the same. If the auction-purchaser fails 
to do so the sale shall be set aside. This 
etate of the law puts the auction-pur- 
ohaser to an unnecessary loss. It is not 
difficult to conceive of cases where large 
eums have to be deposited, and the objec¬ 
tions which may be filed by persons 
interested in the property may take 


several years to bo finally settled. The 
parties may have to undergo all sorbs of 
protracted litigation including declara¬ 
tory suits and appeals, etc. In such 
cases the money of the auction-purchaser 
would lie without yielding any return 
which itself may be calculated to be 
quite a large amount. If the auction-pur¬ 
chaser is successful in the end there is 
some consolation, though still there is 
no compensation; but if (on the other 
hand) it is ultimately decided that the 
sale was nob valid, the purchaser has bo 
take his money back receiving nothing 
for having been deprived of the use of 
that amount for so long. This state of 
law deserves quick consideration and 
can easily be mended by empowering 
tlie Courts to allow further time to 
deposit the purchase-price in such cases 


The Plea of Discharge in suits by holders in due course on pronotes 

payable on Demand 

BY 

M. S.V. ChaKI. Vakil, Tindivanam. 


Justice Pandalai's judgment in 64 
M L J 241 (1), has to a considerable ex¬ 
tent upset the law relating to the topic 
under discussion. It lays down that 
when a pronote payable on demand is 
satisfied or discharged on or after 
demand, any subsequent negotiation of 
the proDote is invalid as the proaote 
ceases to be negotiable, though the en¬ 
dorsee may be unaware of the fact of 
discharge and has obtained it in good 
faith and for consideration. We shall 
<now examine this position in detail. 

Section 9 of the Negotiable Instru¬ 
ments Act reads as follows: 

Holder in due course means any person who 
dot consideration became the possessor of a pio- 
misBory note, bill of exchange or cheque, if pay* 
able to bearer, or the payee or indorsee thereof if 
payable to oeder before the amount mentioned 
in it became payable, and without having suffi¬ 
cient cause to believe that any defect existed in 
the title of the peison from whom bo derived his 
title. 

According to the section, a holder in 
<due course is one who (l) for considera- 

fl,. Venkanna v. V. Subbayya, 1933 Mad 300=141 

1 0 186=61 H L J 241. 


tioD, (2) becomes the possessor of a nego¬ 
tiable instrument (if payable to bearer) or 
endorsee or payee (if payable to order), 
(3) before the amount becomes payable 
and (4) without suflicient cause to sus¬ 
pect defective title in the holder. 

As to when a negotiable instrument 
becomes payable, S. 22 lays down: 

Every promissory note or bill of exchange 
which is not expressed to be payable on demand, 
at sight, or on presentment, is at maturity on 
the third day after the day on which it is ex¬ 
pressed to be payable. 

According to S. 22 a pronote or Bill 
of Exchange matures on the day on 
which it falls due and becomes payable, 
unless it is payable on demand, at sight 
or presentment, on the third day on which 
it is expressed to be payable. Thus a 
negotiable instrument is at maturity 
only on the third day after the day on 
which it is expressed to be payable. 

It will be noted that the words ‘before 
maturity* do not find a place in S. 9. 
The words there used are ‘before the 
amount becomes payable’ which expres¬ 
sion does not seem to be happy. As the 
learned authors, Bashyam and Adiga 
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observe, this is so, for two reasons : (l) a The section lays down that a bolder 


negotiable instrument is payable till the 
close of the day on which it falls due, 
and (2) it becomes unintelligible when 
we seek to apply the expression to the 
case of a pronote payable on demand 
which becomes payable, for purposes of 
limitation, on the very day of execution. 
They suggest that the expression ‘before 
it is overdue’ would be appropriate, this 
being the expression used in the English 
Act. 

As to what is valid paymentunder the 
Act, S. 10 lays down. 

Payment in due course means payment in ac* 
cordance with the apparent tenor of the instru¬ 
ment in good faith and without negligence to 
any person in possession thereof under circum¬ 
stances which do not afford a reasonable ground 
for believing that be is not entitled to receive 
payment of the amount mentioned therein. 

That is, to constitute a valid payment 
under the Act, i. e., payment in due 
course, the following conditions should 
be fulBlled: (l) The paymentmust be in 
accordance with the apparent tenor of 
the instrument. Thus a payment made 
before maturity ora payment to the real 
payee as distinguished from the payee 
mentioned in the instrument, will not 
be a payment indue course. (2) It must 
be in good faith and without negligence. 
Does the expression ‘in good faith and 
without negligence’ cast a duty on the 
payee of seeing that after such payment, 
the instrument is cancelled, or taken 
back, as otherwise it would be possible 
for the payee to negotiate it further to 
innocent third parties? Can this ex¬ 
pression refer only to subsequent conduct 
of the payer after payment since the ex¬ 
pression ‘apparent tenor of the inatru- 
ment’ might well cover cases of negli¬ 
gence before payment, e. g., payment to 
wrong person or in contravention of the 
terms of the instrument? (3) The payee 
must be in possession of"the instrument. 
(4) The payment must be under circum- 
Btances which do not suggest any defec¬ 
tive title in the holder of the instru¬ 
ment. 

8.59 of the Act mentions the classes of 
persons who are not holders in due 
course. It reads as follows : 

The holder of a negotiable instrument, who 
has acquired it after dishonour, whether by 
non-acceptance or non-payment, with notice 
thereof, or after maturity, has only, as against 
the other parties, the rights thereon of his 
transferor. 

Provided, that any person etc , 


of a negotiable instrument, after it has 
been dishonoured and with notice there^ 
of, or a holder of the same after its 
maturity, is not a holder in due course. 
It is obvious from this that a holder who 
has DO notice of dishonour of the instru¬ 
ment, of which he takes the endorse¬ 
ment, will nevertheless be a holder in 
due course if he has obtained it in good 
faith and for consideration. 

^ What do the words ‘‘dishonour’ and 
maturity’ mean? Does the word 
maturity’ refer only to instruments 
which are specifically mentioned to 
be payable on a specified date or 
does it refer also to instruments pay¬ 
able on demand, at sight or at pre¬ 
sentment? A pronote payable on de¬ 
mand matures only on demand and 
a bona fide endorsee for consideration 
can have no means of knowing whether 
or not such a demand had been made on 
the instrument prior to such negotia-* 
tion. As a matter of fact, as far as 'a 
pronote payable on demand is concerned, 
dishonour’ includes (I) demand and (2) 
non-acceptance or non-payment on such 
demand. Again the words ‘with notice 
thereof’ do not occur after the words 
after maturity’, probably because this 
expression has reference only to an in¬ 
strument which is payable at a certain 
date and is so expressed on the face of 
the instrument. 

If the expression 'after maturity’ be- 
made applicable to instruments pay¬ 
able on demand, at sight or at pre¬ 
sentment, from which it is not possi¬ 
ble for third parties to know when they 
would become payable or whether any 
demand or presentment had been made 
on the same previously, it would mean 
that bona fide endorsees for considera¬ 
tion, would be prejudiced and deprived 
of their rights of a holder in due course,, 
if it subsequently turns out that de¬ 
mands had been made on the instru¬ 
ments prior to the endorsements. Thif^ 
cannot be so for two reasons: (l) an inno¬ 
cent third party is made to suffer for no> 
fault of his. (2) The Act being one for 
the benefit of the mercantile community 
and negotiable instruments being equi¬ 
valent to cash, latent defects can never 
prejudice innocent third parties. AU 
that the Act requires is that parties to- 
the instrument must act strictly aooozd.- 
ing to the apparent tenor of the Instru- 
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taent and they are Riiarantood a^ainefc 
the latent defects of title of the previous 

holder. 

As far as negotiable instruments pay¬ 
able on demand are concerned, the words 
after dishonour’ and after maturity’ mean 
the same thing for such instruments 
mature immediately and only on demand 
and an endorsee after dishonour of an in¬ 
strument of that kind is necessarily an 
endorsee after maturity. So to say that 
endorsee of such an instrument after dis¬ 
honour without notice thereof would be 
a holder in due course but not one who 
is an endorsee after maturity, would be 
meaningless. 

Under these circumstances, it is rea¬ 
sonable to suppose that the word 'dis- 
honour’ refers to negotiable instruments 
which are payable on demand and which 
are not expressed to be payable on a spe¬ 
cified date, and the word ‘maturity’ re¬ 
fers to negotiable instruments which are 
expressly payable on a specified date. It 
is therefore clear that the endorsee of a 
negotiable instrument payable on de¬ 
mand, at sight or presentment, in good 
faith and for consideration, will have 
the rights of a holder in due course, 
notwithstanding a demand having been 
made on the instrument and dishonour 
of the same, prior to such endorsement, 
provided the endorsee bad no notice of 
such demand and dishonour. 

S. 60 of the Act deals with the ques¬ 
tion as to when a negotiable instrument 
ceases to be such. It reads as follows : 

A negotiable inetcument may be negotiated 
(except by the ‘maker drawee or acceptor after 
matoiity) until payment or satisfaction thereof 
by the maker, drawee or acceptor at or after 
maturity, but not after such payment or satis¬ 
faction. 

According to the section, a nogotiable 
instrument ceases to be such, (l) after 
payment (i.e., payment in due course) or 
satisfaction of the instrument; (2) by the 
maker, drawee or acceptor, (3) at or 
after maturity. In the case of negotiable 
.iustruments expressly payable on a 
specified date, the matter does not offer 
any difficulty. But the real difficulty 
I comes in, in the case of negotiable 
‘instruments payable on demand, for in 
Bubh cases, the holder or payee can 
endorse them for consideration to inno- 
^jOent third parties without disclosing 
fact of their having matured or 
* disbonouted prior to such endorsement. 


Kernan, J.,(7 M.H.O.E. 271) (2) no doubt 
observes that in such cases, tbo know¬ 
ledge or ignorance of tlio endorsee about 
the maturity of the instrument is 
immaterial. His lordship observes: 

Poe tha e<]uitios to attach to an ondorgoinont 
of an overdue uoto, it is not necessary that 
the endorsee should know at the time of tbo 
endorsement that there had been a demand. 

To uphold this would be to encourage 
collusion between unscrupulous endorsers 
and promisors to defeat the rights of the 
endorsee. This would also be in direct 
conflict with S. 59 which lays down 
that if the endorsee is not aware of the 
dishonour, ho will be a holder in due 
course. 

When even payment to the real payee, 
when the instrument stands in the name 
of a benamidar, is nob payment in due 
course, it is difficult to see how a secret 
demand and dishonour could affect a bona 
fide endorsee for consideration. Pay¬ 
ment under this section (S. 60) must of 
course be payment in due course’; which 
in turn must be ia ‘good faith and with¬ 
out neglience’. Justice Pandalai explains 
this away by saying that the expression 
‘without negligence’ does not refer to 

payment’. His Lordship observes: 

Tbe good faith and want of negligonca, moD* 
tioned in the definition is as regards the person 
to whom the payment is made as shown by the 
rest of the definition where it says, under circum¬ 
stances which do not afford a reasonable ground 
for believing that he is not entitled to receive 
payment. 

Why tbo expression 'in good faith and 
without negligence' has been construed 
by His Lordship to refer only to the 
person to whom payment is made and 
not to payment itself, it is difficult to 
say. Grammatically, the expression 
really qualifies 'payment' and not tbe 
'person' coming after it. But with¬ 
out straining tbe language so much, the 
expression may well refer to both. But 
it may well be asked, as Justice Pandalai 
does, whether the omission to take back 
or cancel a negotiable instrument after 
its discharge will amount to negligent 
payment as such. It may no doubt 
amount to negligent conduct on the part 
of the payer not to have done so and 
thus to have put the bolder in a position 
to negotiate it still further and defraud 
innocent third parties. But is it negli¬ 
gent payment? On this point, His Lord¬ 
ship very rightly observes that it may 

2. Commuodum v. Meerah Saib (1869) 7 M H C- 

B 271. 
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amounb to negligent conduct of the 
payer but it is certainly not negligent 
payment. To my mind the expression 
in good faith and without negligence’ 
is very comprehensive. It refers not 
only to payment as such and to the 
person to whom payment is made but 
also to the general conduct of the payer, 
i.e., to his conduct before and after such 
payment. The expression really means, 
the payer must act in good faith and 
without negligence.’ So that, to connect 
this expression either with 'payment’ or 
with the person' to whom payment is 
made, will be to restrict the operation 
of its comprehensive meaning. 

Section 59 is an exception to the rule 
laid down in S. 9. For, while according 
to the latter section, an endorsee can be 
a holder in due course only if he be¬ 
comes such before the amount became 
payable and under circumstances which 
do not suggest that the holder had a 
defective title, the former section lays 
clown that, though an endorsee be¬ 
comes such after it became payable 
and after it has been dishonoured be 
will be a holder in due course 
or to put it in another way, for an en¬ 
dorsee to have the rights of a holder in 
<3ue course, he must have got it for con¬ 
sideration and in good faith, either (l) 
before the maturity of the negotiable 
instrument, or (2) if he becomes an en¬ 
dorsee after maturity, as in the case of 
a pronote payable on demand, after 
such demand, he must have no notice of 
dishonour, i. e., of such demand and 
dishonour. 

Apparently there is a conflict bet¬ 
ween S. 9 and S. 59. For, while accord¬ 
ing to S. 9, an endorsee will be a holder 
in due courseonly if he gets the endorse- 
iment before this amount becomes pay¬ 
able, according to S. 9, it is sufficient if 
he gets it before maturity, though after 
it had already become payable (unless it 
is an instrument payable on demand in 
which case it matures immediately). 
These ^ two expressions are apparently 
«sed in the Act somewhat loosely. As 
Messrs. Bashyam and Adiga suggest, the 
words before the amount becomes over¬ 
due,’ would be an appropriate amend¬ 
ment. 

Pandalai, J., would draw a disfcinc- 
-tion between S. 69 and S. 60 and ob¬ 
serves that they have nothing in com¬ 
mon, for S. 59 deals with a situation 
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when the instrument ex hypothesi has 
nob been paid or discharged by the prin¬ 
cipal party liable thereon, while S. 60 
deals with the effect of payment or dis¬ 
charge of the instrument by the princi¬ 
pal party liable thereon. No doubt, 
while S. 59 deals with dishonour by non¬ 
payment or non-acceptance, S. 60 deals 
with discharge by payment. Bub the 
distinction is beside the point. The real 
question is, whether a bonafide endorsee 
of a negotiable instrument payable on 
demand, who has no knowledge of either 
its maturity or dishonour much less of 
its having been discharged, can have the 
rights of a holder in due course. With¬ 
out doubt, such negotiation after dis¬ 
charge will be fraudulent, bub this has 
nothing to do with the rights of a holder 
in due course, and the maker of the note 
has to pay it again, if he has negligently 
allowed the note to be in hands of the 
endorsee even after it has been dis¬ 
charged. 

In this connection it is interesting to 
refer to S. 45 (A) which contemplates 
a case where the maker has to take the 
precaution of taking a security from the 
payee to indemnify him against possible 
claims of bona fide third parties who 
may sue him on the lost instrument, in 
case the payee says that he has lost the ' 
original instrument and requires the 
maker to pass another instrument. If 
the position is this with a holder in due 
course of a stolen or lost negotiable in¬ 
strument, why should it be worse in 
the bands of a holder in due course of 
an instrument who is ignorant of its 
having been discharged by payment ? 

It is thus obvious that this section 
cancot refer to cases of negotiable in¬ 
struments from which it would not be 
possible for endorsees to know whether 
they have matured or not. In other 
words it does not apply to instruments 
payable on demand, at sight or present¬ 
ment. Such cases are controlled by 
S. 59. 

Pandalai, J., relies on the decision in 
5 Mad 108 (3) which lays down the 
re-issue of a pronote after it has 
been discharged as fraudulent. It is so, 
bub it cannot prejudice the rights of a 
holder in due course, unless the fraud 
relates to the execution itself. In all 
other cases of fraud, the bona fide en- 
dorsee must succeed if he proves that 
37h. Vanlngea v.DhunnaLal, (1882)6 Mad 108, 
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he is a holder in due course, i. e., be 
took the endorsement bona fide for con¬ 
sideration and without notice of its de¬ 
fects; vide S. 66. 

Again His Lordship thinks that in such 
cases there can be no question of estop¬ 
pel, for the defendant does not facilitate 
the fraud committed by the payee. It is 
not so much a question of facilitating 
the fraud as a question of negligently 
allowing the discharged instrument to 
be in the bands of the payee and enabl¬ 
ing him to commit fraud on third parties, 
and the principle of (1787) 6 East 21 
(4), that of two innocent persons, he must 
sustain the Loss who has enabled the 
third person to occasion it, must hold 

4. Liekbaiiowiv. Mason, (1787) 6 Bast 21=2 

Term Rep 68=1 H B K 367.. 
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good. To quote HU Lordship’s own words, 
in such oases: 

The payer pubs the payee in possession of in* 
sbrnments in their form negotiable and so puts 
it in bis power to negotiate them. 

Thus we see that His Lordship’s obser¬ 
vation that in such cases 

lb is not a case of an overdue note endorsed 
with all defects of title, but of an endorsement 
of a piece of ‘waste paper’ which could give no 
right at all, 

cannot be accepted as correct, as far as 
negotiable insti'uments payable on de¬ 
mand, at sight or presentment in the 
hands of holders in due coarse, are con¬ 
cerned. It is therefore clear that the 
plea of discharge of a pronote payable 
on demand by payment to the original 
holder is not available at all against a 
holder in due course. 
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The Opium Act and The Bengal 
Opium Smoking Act, by Krishna 
Mohan Bhattacharyta, m.a., b.l., 
Pleader, Serampore, Published by 
Eastern Law House, Law Publishers, 
15, College Square, Calcutta, pp. over 
240, Price Rs. 2.8-0. Received on 25bh 
October 1935. 

That a Second Edition was required to 
be taken out in so short a period is itself 
proof of the work’s usefulness. Case law 
up to September 1935 has been digested at 
proper places in this edition, particularly 
the important cases of conspiracy and 
confession. The author has incorporated 
all the amendments both local and 
imperial up to date. Other allied Acts 
including local Acta have been given in 
eztenso. The subject index is exhaus¬ 
tive. The author has in short spared no 
pains to make the edition as useful as 
he could to criminal practitioners. The 
binding and get up is in keeping with 
the reputation of the publishers. 


The Law of Arbitration in British 
India, Bt Rai Bahadur Diwan Ohand 
Obhrai, B. a., LL. B., Advocate, High 
Court, Lahore & N. W. P. P., Obhrai 
Lodge, 1, Hospital Road, Peshawar 
Oantt. Published by the Author him¬ 
self, pp. 126: Received on 19th November 
1935. 

The law of Arbitration is 'in these 


days getting into prominence and is- 
required not only by lawyers but also 
by laymen. The author has discussed 
this subject in a very simple language 
in the form of lectures. The subject has 
been divided into 12 lectures. Case law 
has been referred to wherever necessary. 
The arrangement is not only systematic 
but also logical. The synopsis of the 
lectures throws a great light on the sub¬ 
ject BO as to faciliate the reader while 
searching a particular branch of the 
subject. The labours of the author 
would be appreciated by the legal pro¬ 
fession. 


Obhari’s Limitation and Prescrip, 
tion, BY Rai Bahadur Diwan Ceand 
Obhrai, Advocate, Peshawar. The book 
can be had from Eastern Law House, 
15, College Square, Calcutta and Univer¬ 
sity Book Agency, Katcheri Road, 
Lahore, pp. 208 ; Received on 19th 
November 1935. 

The author of the book is already well- 
known to the Legal Practitioners and 
his commentary on Court, fees Act has 
been one of the standard books on the 
subject. In this book also the author 
has kept up the same standard as to the 
exhaustive and critical exposition of 
the subject. All important judicial 
decisions have been well thrashed and 
the propositions deducible therefrom have 
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bean lucidly exposed and digested under 
proper headings and sub-headings. The 
conflicts of opinion between the different 
High Courts and between the different 
Benches of the sameHigh Court have 
been fully discussed. In short the book 
will be one of the standard books on 
the subject and would be wel-comed by 
the Bench and the Bar. 


The U. P. Debt Acts, 1934. by M. 

L. Khandelwal and G. P. Srivas- 
TAVA, Advocates, Lucknow. Published 
by S. L. Kharbanda & Co, Law Publi¬ 
shers and Booksellers, 17, Kutcherry 
Eoad, Lucknow. 

The authors in this book have dealt 
with U. P. Acta 12, 23 to 26 of 1934. 


1935 

Besides explaining the principles under¬ 
lying the various sections by way of 
notes the authors have, where different 
interpretaions are possible, given such 
interpretations at respective places. The 
local rules have also been inserted under 
the respective sections. As no case law 
directly on the sections is possible, the 
authors have given the precedents under 
analogous law. The commentary deals 
with the connected Acts, XJ. P. Agricul¬ 
turists’ Belief Act, The Usurious Loans 
Act, U. P. Temporary Begulationof Exe¬ 
cution Act, U. P. Begulation of Sales 
Act, U. P. Agriculturists’ Loans (Amend¬ 
ment) Act and U. P. Encumbered Estates 
Act, with the amendments up to August 
1935. The book would be wel-comed by 
legal practitioners. 


V 


THE 


ALL INDIA REPOETER 

1935 

PRIVY COUNCIL SECTION 

I 

WITH PARALLEL REFERENGES TO 

LAW EEPOBTS, 61 INDIAN APPEALS 

AND 

t 

ALL THE JOURNALS PUBLISHED IN INDIA AND BURMA 


CITATION : A. I. R. 1935 PRIVY COUNCIL 


Pnnied by D. G. Ramde at the All India Reporter Presst Nagpur 

t 

And published by 

V. V, CHITALEY, B.A., LU, B., 

AT TBB ALL INDIA BEPOBTEB OFFICE 

NAGPUR, C. P. 

1935 



(All rights reserved) 







, TO 

THE LEGAL PROFESSION 

IN GRATEFUL RECOGNITION OF 

THEIR WARM APPRECIATION AND SUPPORT 


I I 


• » 


/ • 


id V>*4ri'n^ 
1 




' ".s 


I ' 


V 




• •• / 
. V 




V O . (U 


yj 






NOMINAL INDEX 


*Advooatd*Gendral of Bombay y. Pbiroz 
Bustomji Bharuoha 168 

*Atma Bam v. Beat Prasad 185 

**AtmaTam Abhimanji v. Bajirao Janrao 57 

**BasaDt Singh y. Brij Baj Saran Siogh 182 

**BhagwaD Bakhsh Singh y. Mahesh 

Bakhsh Singh ^ 199 

*Bharat Spinning and Weaving Oo., Led. 

y. Manilal Lallubbai 175 

British Goal Oorporation y. The King 153 

Chandra Monieswara Praaada Bahadur v. 

Secy of State 115 

Chandrika Prasada y. B. B. & 0. I. By. 

Oo. 59 

Ghee Wor Lok v. Yeoh Saw Geok 7 

Obhotabhai Patel v. Jnan Chandra Basak 97 
•Ohunbidya y. Emperor 35 

**Oommis8ionar of lDcome*tax, Bihar and 

Orissa v. Kameshwar Singh 172 

*0ommis3iooer of Income-tax, Madras y. 

P. B. A. L. Mur-bukaruppan 'Ohettiar 117 

Dawsons Bank, Ltd. y. Nippon Meokwa 
Kabushihi Kaisb 79 

Dawsons Bank, Ltd. v. Valoan Insurance 
Oo., Ltd. 1 

Ejas All Qidwai y. Court of Wards, Bal- 
rampur Estate 53 

"Emperor y Dabu Baut 69 

Fanny Skinner v. Bank of Upper India, 

Ltd. 108 

Gerald Lord Strickland y. Carmelo Mifsud 
Eonniiji 34 

"Gopal Saran Narain Singh y. Commis¬ 
sioner of Income-tax, B. & 0. 143 

Guran Ditta y T B. Ditta 12 

Hari y. Emperor 122 

Hoe Kim Seing v Maung Ba Gbit 182 

Homeshwar 8iot(b v. Kameshwar Singh 146 
Hunter, H. v Raoi Kaniz Abid 104 

Kala Ram y. Punjab National Bank, Ltd., 
Peshawar 14 

Kasivisyanathan Ohettiar y. Chokalingam 
Cheltiar 28 

Kedar Nath Goenka y. Ram Narain Lai 139 

**Krisbnayya Rao v Yenkata Kumara 

Mahipatbi Surya Rao 190 

"Lakhmi Ohand v. Mt. Anandi 180 


Liladhar Nemchand v. Bawji Jugjiwan 93 

Li Tse Shi v Pong Tsoi Ching 208 

Mahadeo Prasad Singh y Karia Bbartbi 44 

Mangal Singh v. Mt. Siddhan Kunwar 71 

Maqbul Ahmad v. Onkar Pratap Narain 
Singh 85 

Maritime National Fish, Ltd. v. Ocean 
Trawlers, Ltd. 128 

Nagappa Ohettiar v. Brahadambal Am- 
mani 62 

Nippon Yusen Kaisha v. China Naviga¬ 
tion Oo.. Ltd. 25 

Ohene Moore v Akesseh Tayea 5 

Otcom-iD Bank, Nicosia v. Dascalopoulos 99 

PratapsinL'b Mobolalbhai v. Keshavlal 
Harilal Setalwad 21 

Rtdha Krishna Tbakurjiv. Raghunandan 
Sinba 47 

Eamakrisbna Ayyar y. Parameswara 
Ayyar 92 

•Bamosbwar Bakhsh Singh y. Balraj Kuar 187 
Rainji oai v. Riaz-ud-diu 169 

"Ram Narain Ohaudhry v. Mt. Pan Kner 9 
Raoul Tremblay v. Duke-Price Power Co., 

Ltd. 197 

Robert Lyon Moore y. Attorney-General 
for Irish Free State 149 

S.Jitendra Nath Das v. Saroj Kumar Das 73 
Sampat Kumar Singh v. G. R. Peters 8 

"Saiiodra Nath Choudhury y. Jatindra 
N.tb Choudbury 165 

Secy, of State v. Saroj Kumar Acharjya 49 
Secy of State v Srimutty Parljat Debi 203 
"Seirj Shwe. Mauog v. 'laung Sem Gyi 16 
""Sheonao Ian Prasad Singh v. Abdul Fateh 

Mohammad 119 

Sivayya v Banganayakulu 67 

Srisobandra Naody v. Baijnath Jugal 
Kisbore 66 

Steamer •‘Philip T. Dodge” v. Dominion 
Bridge Co.. Ltd 212 

Tarakdas Acharjee Choudhury y. Secy, of 
State 125 

Vij^iysinaji Chbatrasingji y. Shivasngji 
Bhirnsanji 95 

Walter Smith v. Ahmed Abdeenbhoy 154 
•William Franots O’Connor y. Gordon Wal¬ 
dron 6 




This book should be returned on or before the last 
date stamped above. An over-due charge of .06 P. will be 
levied for each day if the book is kept beyond that day. 



SUBJECT INDEX 

Absence oj Star denotes Cases oj Provincial or Small Importance, 

Indicates Cases oj Great Importance. 

^ ^ Indicate Cases of Very Great Importance, 


Adverse Possession 

-Lease for fixed period—Tenant con¬ 
tinuing in possession on same terms after 
expiry cannot claim adverse possession 

69c 

-Person claiming must show that his 

possession is, hostile to real owner and 
amounts to denial of bis title 53a 

-Possession must be adequate in con¬ 
tinuity, in publicity and in extent—It 
need not be shown to have been brought 

to knowledge of competitor 36a 

Agra Pre-emption Act (11 of 19221 

- S. 4 (l), (7)—Proprietor only of spe¬ 
cific plot of land in Mahal and not entitl¬ 
ed to any interest in joint lands or ad¬ 
ministration of its affairs is only petty 
proprietor and not co-sharer 1696 

^—S. 6 (l) — Union of Mahals—One 
favouring right of pre-emption and other 
negativing that right—Bight of pre-emp¬ 
tion cannot exist in respect of entire 
newly formed Mahal (Obiter) 169a 

Alluvion and Diluvion 

-Ee-appearance of land submerged— 

Person claiming it must prove bis origi¬ 
nal title to it 125a 

Appeal 

Appeal to Privy Council — Leave 
granted only as to area open to compen¬ 
sation—Question of quantum not allowed 
—Question of area not determinable 
without opening question of quantum— 
Held appeal must fail 197 

-All appeals exist merely by statute— 

Unless statutory conditions are fulfilled, 

Courts cannot entertain them 5a 

Assignment 

-Mortgage to Bank—Bank going into 

liquidation—Arrangement between Bank 
and itp creditors by which whole assets 
of Bank transferred to purchasing com- 
pany — Agreement not registered—Suit 
on mortgage by Bank is maintainable 

108a 

Bar Councils Act (38 of 1926) 

*- S. 10 (1) — Conviction of advocate 

^criminal offence is evidence of mis- 


Bar Councils Act 

conduct—Court can take disciplinary ac¬ 
tion even though such misconduct is not 
committed in professional capacity 168a 

Benami 

-Co-parcener transferring his share 

for nominal consideration to another in 
order to save it from creditors—Held it 
did not extinguish his interest in estate 

926 

-Held on construction of deed that 

property was held benami for another 

73a 

Bengal Tenancy Act (8 of 1885) 

- S. 120 — Term ‘Ziraat’ locally used 

to all land in proprietor’s possession— 

Mere admission that lands are ‘khud- 

kasht’ held did not amount to admission 

that lands were private land 47 

Buddhist Law (Burmese) 

-Adoption — Kittima adopted son is 

entitled to share equally with natural 
son 16a 

-Adoption — On death of wife, hus¬ 
band becomes absolute owner of com¬ 
mon property of himself and his wife — 
Adoption by husband without second 
marriage—Adopted boy can share in in¬ 
heritance not only of husband’s share in 
common properties but also share of his 
deceased wife 166 

-Manukye—Succession — Two boys 

adopted by husband after death of wife 
— Death of daughter leaving son Sub¬ 
sequent death of husband—Daughter’s 
son gets only one-twelth (one-fourth of 

one-third) 16c 

Canadian Statute (23 and 24 Geo. V., C. 53, 
amending Criminal Code) 

-5. 17—S. 17 held valid and prohi¬ 
bited petition to King-in-Council from 
judgment of King's Bench Court (Appeal 

Side) of Province of Quebec 158c 

Civil Procedure Code (5 of 1908} 

- S. 2 (l2) — Private property taken 

possession of on behalf of Government by 
Bevenue authorities—Suit for possession 
and mesne profits — Plaintiff must show 
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Contract Act 


Civil p. c. 

that revenue authorities might have rea¬ 
lized more by reasonable diligence—Pro¬ 
fits include rent and premium—Realiz¬ 
ing fair return from land is due diligence 

49a 

- S. 115, 0. 1, R. 10 — Application to 

be added as parties—Judge summarily 
dismissing it acts with material irregu 
larity 1856 

- S. 144—Interest can also be given 

in restitution 12 

^- 0. 23, R. 3—Compromise collateral 

to suit offered by one party, accepted by 
other party—Compromise document not 
recorded—But mere decree drawn up— 
Held Court should not make decree 119c 

Compromise 

-Implied authority to compromise— 

If invoked to support agreement of com¬ 
promise, circumstances must be carefully 
examined — Authority may be either 
withdrawn or limited by client—If op¬ 
posite party, in ignorance of it relies on 
such authority and enters into a compro¬ 
mise, Courts will not enforce it 119a 

-Offer of compromise emanating from 

client—Refusal or acceptance by client 
on other side—Neither counsel attempt¬ 
ing to exercise any authority of his own 
—Compromise agreed to by karpardaz of 
one party — Authority of karpardaz to 
agree on behalf of principal not estab- 
lished—Held compromise was not bind¬ 
ing on parties 1196 

Contract 

-Construction — Defendant charged 

half yearly in account by plaintiff for 
amount including constituent debits— 
Defendant accepting charges without de¬ 
mur and promising to send and sending 
goods to discharge such liability—Course 
of conduct held suftioient to charge de¬ 
fendant personally liable for losses made 
on constituent consignments 154 

Frustration—It should not be due 
to act or election of party 128 

-Contract made with plaintiff by A — 

At plaintiff’s request plaintiff's name do- 
leted and H’s name substituted— A doing 
this and fresh contract made in H's 
name— Onus of proving that plaintiff 
was liable on contract inspite of altered 

term was on A 93 

Contract Act (9 of 1872) 

— S. 93 S. 93 applies unless there is 
special promise” indicating express sti¬ 
pulation as to delivery relieving buyer 
from obligation to apply for delivery— 
Obligation on seller to inform buyer 


when goods are in deliverable state is not 
such special promise 67a 

-iS. 93—Buyer applying for delivery 

—Time within which seller is bound to 
comply with buyer’s demands depends on 
nature and circumstances of case 676 
-S. 133 Promisee must show perfor¬ 
mance before he can hold promisor to his 
promise 216 

- S. 264—Dissolution—Onus of prov¬ 
ing that party dealing with firm has 
notice of it by retirement of partner is 
on such partner—Such onus is discharged 
if person proves that notice was given 14 

Criminal Procedure Code (5 of 1898) 

* - Sfi. 421, 422 and 423—Appellate 

Court is not entitled to dismiss appeal 
summarily unless there is .no sufficient 
ground for interfering—Where it is not 
dismissed summarily, Court is bound to 
comply with provisions of S. 422 as to 
notice and with S. 423 as to sending for 
record 89(J 

-5s. 423 and 439“Power of appel¬ 
late Court under S. 423 are as ample as 
High Court has on revision under S. 439 
except the power to enhance sentence 

• 896 

* - S$. 423, 422 and 421—Appellate 

Court is not entitled to dismiss appeal 
summarily unless there is no sufficient 
ground for interfering—Where it is not 
dismissed summarily. Court is bound to 
comply with provisions of S. 422 as to 
notice and with S. 423 as to sending for 
record 89c 

-Ss 423 and 439—High Court having 

proceedings in appeal before it—It can 
proceed to exercise its powers of revision 
and enhance sentence 35 

* - Ss. 423 (6) and 526 (e)—High Court 

Session—Appeal Irom conviction—Re¬ 
trial ordered by appellate Judge—Case 
ordered to be tried not by High Court 
but by some other Court—Order must 
be under S. 423—S. 526 (e) does not 
apply—Order is proper and no lack of 
jurisdiction 122a 

- Ss. 439 and 423—Power of appellate 

Court under S. 423 are as ample as High 
Court has on revision under S. 439 except 
the power to enhance sentence 896 

-5. 439—High Court having proceed¬ 
ings in appeal before it—It can proceed 
to exercise its powers of revUion and 
enhance sentence 39 

- Ss. 626 (c) and 423 (6)—High Court 

Session—Appeal from conviction—Retrial 
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Criminal P. C. 

ordered by appellate Judge—Oaae order¬ 
ed to be tried not by High Oourt but by 
-some other Oourt—Order must be under 
S. 423—S. 626 (e) does not apply—Order 
is proper and no lack of jurisdiotion 

122a 

Criminal Trial 

-Case tried by jury—Case should not 

bo reheard without jury unless justified 
by exoeptionni oircumstanoes 1226 

Custom 

■ ■—Customary law is found among non- 
agrioultural classes also 132^ 

-Custom found to exist in 1880 held 

ancient 132/ 

(Oudh) 

Non-talukdari as well as talukdari 


villages of Ambhapur—Succession held 
governed by rule of primogeniture 5Ze 

■ -(Punjab) 

-Adoption—Jat of Ballabgarh—Adop¬ 
tion of orphan is valid—Adoptee may be 
of different gotra 132(7 

Debtor and surety 

-Surety is discharged as soon as ori¬ 
ginal contract is altered without his 

consent 21a 

Deed 

■** 


—Presumption as to genuineness— 
Copy produced admitted—Genuineness 
of original cannot be presumed—For such 
presumption, actual production of origi¬ 
nal is necessary: SO N L R 155; 5 Cal 
886; 22 All 294 and 41 All 592, Impliedhj 
OVBBBULED 1325 

Construction—Held on construction 
of deed that property was held benami 
for another 73a 

' ‘"Constraobion—Benevolent Associa¬ 
tion—Rule providing that if monthly 
deposit be two months in arrears, mem- 
ber's name to be notified—Member auto¬ 
matically ceasing after 21 days—Period 
■of two months held applied to period of 
default and not to number of defaults 7 

£«loppel 

-Acquiescence—Owner of property 

clothing third person with apparent 
ownership of property and right of dis¬ 
position thereof—Third party disposing 
of property—Real owner is estopped from 
.e.8sertiag his title against transferee in 
good faith and for value 208 

-Defendant charged half yearly in 

account by plaintiff for amount includ¬ 
ing constituent debits—Defendant accept- 
ing charges without demur and promis¬ 
ing to send and sending goods to dis¬ 
charge such liability—Course of conduct 


Estoppel 

held sufficient to charge defendant per« 
sonally liable for losses made on consti- 
tuent consignments 154 

Evidence 

—Witness — Statement of witnesses 
made out of reoolleolions should not be 
implicitly relied upon in absence of other 
evidence to corroborate it 175a 

■'^—Appreciation— Decision of trial 
Judge based on ioadraissible evidence— 
That he has saeo witnesses is not very 
important 1755 


-Reports of debates of Legislative 

Assembly are not evidence of facts con¬ 
tained in spenches 34a 

Evidence Act (1 of 187 2) 

-S 18—OlTer to accept smaller sum 

by way of compromise is not admission 
as to amount due 69a 

-S. 65—Evidence—Secondary— Loss 

cannot be absolutely proved—Original 
not seen for many years is sufficient evi¬ 
dence for loss 132a 

-S 87—Maps prepared by Revenue 

authorities after due inquiry are presum¬ 
ed to be correct 125e 

-S. 112—Person boro in lawful 

wedlock—Onus of establishing non-access 
and physical incapacity to procreate on 
part of alleged father lies on those alleg¬ 
ing illegitimacy I99a 

* - S 112 — ‘Access’ means effective 

access—Physical incapacity to procreate 
amounts to non-access 1995 

- S. 112—Child born in lawful wed¬ 
lock alleged to be illegitimate on ground 
of physical incapacity of husband to 
procreate Precise age of husband at 
date of conception must be proved as 
well as impossibility of premature virility 
at that age 199c 

* - S. 112—Finding as to physical in¬ 

capacity to procreate — Evidence of 
Indian witnesses as to age is not reliable 

I99d 

* -S. 112—Non-access—Child marri¬ 

age—Oourt has to see whether case pre¬ 
sented by either side is reconcilable with 
customs and usage of Hindus 199c 

* -S. 112—Question whether A is 

legitimate son of B Evidence of impo¬ 
tence of B even if admissible held not 
sufficient to prove that A could not be 
aurasa son of B 190a 

-S. 115—There is no estoppel by 

waiver-^Esfcoppel is not cause of action 
—Waiver may constitute a cause of ac¬ 
tion 79a 
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Evidence Act 

S. 115—Statement to constitute es¬ 
toppel must be clear and unambiguous— 
Pepresentation must be of an existing 
fact 7 y^, 

S. 116 Tenant cannot deny lessor’s 
title while remaining in possession under 

l?ase 59J 

Exchange 

^ Pate of—Contract of service—Salary 
in terms of gold currency—Service pen¬ 
sionable—Pension based on salary—Em¬ 
ployee transferred to foreign country— 
Salary paid according to currency of new 
country—Petirement of employee—He is 
entitled to receive pension at the ex¬ 
change rate in the terms of gold currency 
calculated according to rate of exchange 
prevailing when each instalment became 
due ^ 39 

Execution sale 

Property belonging to another sold 
as being property of judgment-debtor— 
Sale is nullity I 395 

Hindu Law 

] Adoption Sudras—Majority of boy 
is no objection 190 ^ 

“I Adoption Consent of sapindas — 
Widow sending formal letter to sapinda 
asking for consent is sufficient to prove 
her seeking his consent 190c 

Adoption Consent of sapindas— 
Sapinda refusing consent actuated by idea 
of personal loss to himself—His dissent 
may be disregarded: 1928 Mad 994 (FB) 
REVBRSblD 190d 

Adoption Adoption with consent of 
sapindas — Motive of adopting widow 
whether relevant.— Queare 190c 

Adoption by widow—Stipulation 
that adopted son should give her half 
estate to enable her to pay her debts— 
Adoption is not corrupt or immoral 
^rely on this ground : 1928 Mad 994 
{FB), REVERSED 190/ 

- Adoption—Consent of sapinda—Ee- 
fusal held not justified 190g 

Adoption Death of son leaving no 
son Mother can adopt to her 
husband even though property has al¬ 
ready vested in some other person 95 a 
_ Adoption Bombay Presidency — 
Widow may adopt to husband even with, 
out authority from husband—Consent of 
kinsmen is not necessary 95 J 

Joint family Co-parcener transfer¬ 
ring his share for nominal consideration 
to ano^er in order to save it from credi- 
tors Held it did not extinguish his in¬ 
terest in estate 995 


Hindu Law 

Maintenance—Widow loses right if 
she becomes unchaste ISOos 

" ^Partition— Ee-uniou — Expresa 
mention of father, brother and paternal 
uncle is restrictive and not merelv illu 
strative 9 

Eeligious endowment — Person 
managing affairs of institution and treated 
as mabant by all persons—Property en¬ 
tered in his name in revenue records— 
Such person is entitled to recover for 
benefit of mutt property which belonged 
to mutt but has been held by trespasser 

^ 44a. 

Succession—Samanodakas — Eela- 

tionship extends from 8 th to 14th degrees 
and not beyond : 1930 Nag 265, RE. 
VERSED; 10 Eo 7 w 372; 32 394 and 

6 I C 698, OVERRULED Q'lh- 

"" Texts — Interpretation — Conflict 
between text writers and commentators 
—Latter prevail 57 ^ 

- Widow receiving income of estato 
for her life created for her by agreement 
between two brothers—She does not for¬ 
feit it by her subsequent unchastity 180fr 

Impartible Estate’s Act (2 of 1904) ' 

7 Sale of impartible property by 

samindar Creditor aware of possibility 

of money being squandered in dissipation 

“Held sale could not stand — Vender 

should be paid consideration proved to 

be for necessity—Court cannot create 

new bargain between parties 62 

Income-tax Act (11 of 1922) 

Construction—Act of one country 
cannot be construed in light of decision 
under Act of another country 143c 

Ss. 2 (l) and 12 (l) — Owner of 
estate parting with estate to get rid of 
debts and obtain adequate income —’ 
Covenant by vendee to pay him life an- 
Annuity held taxable *'income’*^ 
within meaning of S. 12 (l) and not capi¬ 
tal payments nor agricultural income 

, V 143a- 

Ss. 2 (l) (a) and 4 (3)—Loan ad¬ 
vanced by money-lender on zarpeshgi 
lease with usufructuary mortgage—Mort¬ 
gagee to be in possession of properties 
and to be in position of landlord and deal 
directly with cultivators and collect rent 
and pay Government revenue, cesses^ 
taxes — His name registered in Land 
Eegistration Department—Thika profits 
which formed part of rents held agricul¬ 
tural income and as such exempt from- 
income-tax — That recipient is money¬ 
lender did not matter 172 
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Incomo'taic Act 

S, 4 (2)'“Di9Solution of partnership 
“Accounts taken and outgoing partner 
paid his share—Interest on capital paid 
to him is profitsassessable to income-tax: 
1934 Mad 633, BEVEESED 117 

S. 12 (l)—Word “income” is not 
limited by “profits” and “gains”—Any 
income is taxable unless expressly ex¬ 
empted 143i 

Insolvency 

“Valid trust deed — Subsequent in¬ 
solvency—Properties vest in trustees and 
do not vest in receiver nor can receiver 
administer estate in accordance with 
terms of trust 104 

Insurance 

-Fire Insurance — Misdescription of 

property should be material—Whether 
misdescription is material or not is partly 
question of evidence and partly question 
of law Description that all ground floor 
walls are of brick—Only one wall of 
brick, out of remaining three one of tim- 
ber and in two others two-thirds timber 
and one-third brick—Misdescription held 
material 1 

Interest 

^-Defendant ordered to pay 6 per cent 

interest after date fixed for payment— 
No payment made and appeal filed by 
defendant—Appeal dismissed but time for 
payment extended and defendant asked 
to pay contract rate of interest (12 per 
cent) during period extended—Order as 
to interest held proper 165c 

Interest can also be given in restitu- 
tion 12 

Interpretation of Statutes 

Constituent or organic statute—In 
interpreting a constituent or organic sta. 
tute that construction most beneficial to 
the widest possible amplitude of its 
powers must be adopted 158<r 

Court cannot go outside provisions 
however admirable its intentions may be 

89ir 

-Act giving Court statutory discretion 

General discretion to dispense with 
provisions of Act and to act outside it 
cannot be presumed 85d 

-Beports of debates of Legislative 

Assembly are not evidence of facts con¬ 
tained in speeches 34a 

Irish Free State Constitution (Amendment 
No. 22) Act (1933). 

-Bemoving proviso to Art. 66 of Con¬ 
stitution of 1922 held valid—Appeals to 
King-in-Counoil held validly prohibited 

149 


: Courts should do substantial justice 
and avoid technicalities—But they are 
bound by statute law rjl> 

King's Prerogative 

-It cannot be restricted or qualified 

save hy express words or necessary in¬ 
tendment—If such limitation is by Domi¬ 
nion or Colonial Act, Act must deal with 
it expressly, and such Act must Lav© 
been passed by legislature endowed with 

requisite power 1085 

Landlord and Tenant 

-Tenant in possession cannot deny 

lessor’s title 695 

-Lease for fixed period—Tenant con¬ 
tinuing in possession on same terms after 
expiry cannot claim adverse possession 

59c 

Legal Practitioner 

-High Court exercising discretion as 

to whether action should be taken on 
misconduct proved on part of advocate— 
Action of High Court cannot be further 
considered by Privy Council 1686 

-Advocate convicted of criminal of¬ 
fence—Proceedings before High Court for 
taking disciplinary action — Advocate- 
General is not bound to adduce evidence 
of grounds of conviction—It is for Court 
to see whether conviction for offence 
committed renders advocate unfit for 
exercise of his profession—And it is for 
advocate to adduce considerations which 
might induce High Court to refrain from 
taking disciplinary action 168c 

-Implied authority to compromise— 

If invoked to support agreement of com¬ 
promise, circumstances must be carefully 
examined — Authority may be either 
withdrawn or limited by client—If oppo¬ 
site party, in ignorance of it relies on 
such authority and enters into a compro¬ 
mise, Courts will not enforce it 119a. 

-Compromise —Suit by transferee 

impugning mortgage—Compromise by ag¬ 
reeing to sell plaintiff’s interest cannot be 
entered into by counsel 119^i 

Limitation Act (9 of 1908) 

- S. 3—S. 3 is peremptory and should 

be given effect to even though not referred 
to in pleadings 856 

- S. 4—Application should be made to 

proper Court after re-opening for exclu¬ 
sion of period 85c 

- S. 14—Mortgage suit—Preliminary 

decree—Execution dismissed — Subse¬ 
quent application for final decree for sal© 
—Former period cannot be excluded 85<t 
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Oudb Estates Act 


10 

Limitation Act 

- S. 14—Ascertainment of date of ex¬ 
piration of prescribed period—Days ex¬ 
cluded should be added to prescribed 
period 856 

- Art. 144—Mahant selling property of 

institution—Sale is voidable and suit by 
next mahant within 12 years of death of 
vendor mahant is within time 446 

- Art. 181—Mortgage suit — Prelimi¬ 
nary decree—Execution dismissed—Sub¬ 
sequent application for final decree for 
sale—Former period cannot be excluded 

85a 

Madras Proprietary Estates Village Service 
Act (2 of 1894) 

- S. 17—Grant of land made by State 

in respect of village office—Government 

can free land from service and impose 

quit rent instead—But right of private 

proprietor to recover land if granted by 

his predecessor in interest will not be 

taken away—Onus of proving grant by 

predecessor is on village officer 115 

Master and Servant 

-Contract of service—Salary in terms 

of gold currency —Service pensionable— 
Pension based on salary — Employee 
transferred to foreign country—Salary 
paid according to currency of new coun¬ 
try—Retirement of employee—He is en¬ 
titled to receive pension at the exchange 
rate in the terms of gold currency calcu- 
lated according to rate of exchange pre¬ 
vailing when each instalment became due 

39 

Masne profits 

-Profit means difference between 

amount realised and expenses incurred in 
realizing it—10 per cent is customary al¬ 
lowance in India 496 

-6 per cent is sufficient compensation 

to decree holder 49c 

Mortgage 

-Mortgage suit—Preliminary decree— 

Execution dismissed - Subsequent appli¬ 
cation for final decree for sale—Former 
period cannot be excluded 85a 

Navigable River 

-Bed of public navigable rivpr is pre¬ 
sumed to belong to Government 125cf 
Negligence 

-Collision due to alleged negligent 

helm action—Plea not taken before—No 
evidence supporting plea — Negligence 
held could not be imputed 212a 

Oudb Estates Act (1 of 1869) 

-5. 8, List 2—Recital is conclusive 

evidence only as to talukdari property— 
As regards other property, it raises only 


rebuttable presumption in favour of exis¬ 
tence of custom 53c 

- S. 23— Ordinary law” includes cus¬ 
tom also '535 

Ownership 

-Title of person depends on strength 

of his own case 1256 

-Disputed property not situated with¬ 
in block of villages of same proprietor— 
Village bounded by river on one side— 
Possibility of ownership of any other 
person is not excluded 125c 

Partnership 

-Person seeking to charge another 

with liability as partner of firm should 
prove that such person is partner or that 
be had been acting as such 175d 

-Dissolution of partnership — Ac¬ 
counts taken and outgoing partner paid 
his share—Interest on capital paid to 
him is profits assessable to income-tax— 
1934 Mad 633, REVERSED 117 

Practice 

-Concurrent’ finding of fact cannot bo 

reconsidered 71 

—Duty of Court—Courts should do 
substantial justice and avoid technicali¬ 
ties—But they are bound by statute law' 

66 

-New plea—Case based on specific 

alleged negligence—Case not made out— 
New plea that negligence is presumed in 
circumstances of case—Plea not taken in 
pleadings nor at trial—No trace in judg¬ 
ments—Plea held not allowable 2126 

*-One party not furnishing evidence 

to discharge his onus—That other party 
does not give true evidence in material 
respects is not sufficient 175c 

-Sale—Court cannot confirm transac¬ 
tion between parties and force upon them 
different terms 736 

Preventing Collusion at Sea, Regulation. 

- Art. 16—Position of one vessel is as¬ 
certained by another only where latter 
knows former in such position that both 
vessels can safely proceed without risk of 
collision 25 

Privy Council 

-Concurrent finding of lower Courts 

—High Court disregarding altogether 
evidence of certain witness admitted by 
lower Court, but recording same finding 
—Ample other evidence on record—Find¬ 
ing held concurrent 1466 

-Appellant cannot go behind concur¬ 
rent findings of fact of lower Courts 

146c 
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Straits Settlement Registration Ordinance 
No. 56. (Limitation) 


Privy Council 
-Party abandoning or not raising cer¬ 
tain defence in High Court—Privy Coun¬ 
cil grants leave to raise such defence be¬ 
fore it only in exceptional oases 1086 

-Concurrent dndings of lower Courts 

will not be disturbed 92u 

-Concurrent finding of fact cannot be 

reconsidered 71 

-Immaterial document should be ex¬ 
cluded from transcripts printed in India 

‘ ■ “Privy Council will not interfere with 
order of costs in absence of sufficient rea¬ 
son 366 

-Practice—Judgment of High Court 

based on findings of fact—Privy Council 
will not allow appeal unless they are dis- 
placed 8 

Registration Act (16 of 1908) 

*- Ss. 87 and 51—Deed which ought 

to be entered in Book 1, entered in Book 
4 by registering officer in good faith— 
None injured by such mistake — Error 
does not make registration invalid 1656 

Res judicata 

-Co-defendants—Question as to vali¬ 
dity of certain sale in issue between plain¬ 
tiffs and defendants in former suit—In 
subsequent suit same question in issue 
between same defendants ranged as plain¬ 
tiff and defendant—Decision in former 
suit is binding and is res judicata in sub¬ 
sequent suit 139a 

Riparian Rights , 

-Bed of public navigable river is pre¬ 
sumed to belong to Government 125d 
Riwaj'i'am 

-Riwaj-i-am is prima facie evidence 

of customary law 132(2 

Sale of Goods Act (3 of 1930) 

-S. 19—When property in goods pas¬ 
ses—Intention of parties is decisive fac- 
tor 182a 

- S$. 20 to 24—Contract for sale of 

specific goods in deliverable state—No 
express time as to when property passes 
to buyer mentioned—Price of goods fixed 
at certain rate—Quantity sold mentioned 
in notes exchanged between parties— 
Passing of property held did not depend 
on measurement 1826 

Shipping 

--Position of one vessel is ascertained 

by another only where latter knows for- 
mer in such position that both vessels 
can safely proceed without risk of colli¬ 
sion 25 

Straits Settlement Regulation Ordinance No. 
56 (Limitation) 

- S. 3—Property vesting in attorney 


as attorney of administrator—Even if ob¬ 
ject of vesting is to administer estate and 
account for residue to next of kin pur¬ 
pose is specific 286 

- S. 9—Verbal assignment by attorney 

to himself of property known to be bis 
principal's — Property vests in him in 
trust for principal—Purpose of trust must 
be found in object for which attorney is 
appointed 23a 

Succession Act (39 of 1925) 

-5. 214—Legatee entitled to share in 

residue—No specific share in residue vests 
in him bill residue is determined—Rela¬ 
tionship of creditor and debtor does not 
exist between legatee and executor till 
residue is determined—Person claiming 
to succeed legatee need not produce suc¬ 
cession certificate — S. 214 does not apply 

203a 

- Ss. 302 and 214—Will making spe¬ 
cific bequests and providing that residue 
should be divided among certain persons 
in particular proportion—Administrator- 
General appointed executor—Application 
by executor for grant of probate—Caveat 
entered into by a party and matter en¬ 
tered into as contentious suit—Parties 
other than Administrator-General enter¬ 
ing into agreement under which shares 
agreed to be allotted in particular man¬ 
ner and caveat withdrawn—On death of 
a legatee person entitled to succeed to 
him, applying for direction that executor 
should pay legatee’s share to applicant— 
Court held to have jurisdiction to enter¬ 
tain application under S. 302 and pass 
order theieon 2036 

T3rt 

-Defamation—That writer intended 

words used to bear certain meaning is ir¬ 
relevant—Meaning as understood by ordi¬ 
nary persons should be looked into 346 

-Defamation—Aggrieved party must 

prove that incriminated article is per se 
defamatory 34<2 

-Slander—Absolute privilege—Judi¬ 
cial privilege—It is extended to autho¬ 
rized enquiry which though not before 
Court of justice is before tribunal which 
has similar attributes—It cannot be ex¬ 
tended further-Commissioner appointed 
under the Combines Investigation Act 
held has no absolute privilege—He will 
be protected only if be proves that he 
spoke words complained on a privileged 
occasion 3 


12 
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Transfer of Property Act (4 of 1882) 

- S. 3—Right to recover arrears of 

annuity charged upon immoveable pro¬ 
perty is actionable claim 165a 

Trusts 

-Intention to create trust must be in¬ 
dicated 'with reasonable certainty 97 

-Verbal assignment by attorney to 

himself of property known to be his prin¬ 
cipals—Property vests in him in trust 
for principal—Purpose of trust must be 
found in object for which attorney is ap¬ 
pointed 28a 

Undue Influence 

— Mere proof of promisee taking unfair 
advantage is not sufiQcient—He must be 
in a position to dominate will of promisor 

146a 

U. P. Court of Wards Act (4 of 1912) 

- S. 55 —Suit filed by Collector for 

possession of property as representing 
two widows — Application to withdraw 
by Collector — Nearest reversioner has 
right to be added as plaintiff and conti- 
nue suit 185a 

-S. 55—Application by Collector to 

withdraw suit filed as representing two 
widows under wardship—Application by 
widows under wardship to be made plain¬ 
tiffs dismissed — Subsequent application 
after end of wardship competent 185c 


Vendor and Purchaser 

-Sale—Court cannot confirm transac- 

tion between parties and force upon then» 
different terms 736- 

Waiver 

— Statement to constitute estoppel 

must be clear and unambiguous—Repre- 

sentation must be of an existing fact 79& 
Will 

-Construction—Court should find out 

intention of testator from words used in 
document—Will must be taken as a whole- 
—Where all parties in will cannot be re¬ 
conciled, latter must prevail 187a 

-Construction—Language in body of 

will doubtful as to nature of estate—But 
such estate clearly mentioned in codicil 
must be taken as giving true intention of 
testator 1875 

-Absolute estate conferred — Clauses 

repugnant to it do not cut down estate 
but are invalid 187c 

-Will publicly produced 23 years be-- 

fore and adoption in pursuance of it pub¬ 
licly made—Evidence of respectable wit¬ 
nesses of their having seen will and 
attended adoption ceremony — Genuine¬ 
ness of will held sufficiently proved 132®- 

Words and Phrases 

-“ Dogmas ” and “ tenets” — Tenets 

have much wider range 34a 
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A. I. R. 1935 Privy Council 1 

"{From. Bangoon'. 1933 Rang. 166.) 

29th October 1934 

Lords Atkin, Alness and Sir 
Shadi Lal. 

Dawsons Bank, Ltd. and others —Ap¬ 
pellants. 

V. 

Vulcan Insurance Go., Ltd. —Respon- 
'dents. 

Privy Council Appeal No. 16 of 1934. 

Insurance — Fire Insurance — Misdescrip¬ 
tion of property should be material—Whe¬ 
ther misdescription is material or not Is 
partly question of evidence and partly ques¬ 
tion of law—Description that all ground 
floor walls are of brick—Only one wall of 
brick, out of remaining three one of timber 
■and in two others two-thirds timber and 
one-third , brick — Misdescription held 
material. 

In oases of misdescription of the property, the 
•only question is whether the misdescription is a 
material misdescription, by which one would 
ordinarily mean a misdescription such as would 
afiect the mind of a reasonable insurer either as 
to accepting the risk or as to the premium which 
•he would place upon the risk. Whether a mis- 
•description is material or is not, is partly a ques¬ 
tion of evidence, and also partly a question of 
law. [P 2 C 1] 

la the description given, it was stated 
■that all the ground floor walls were of brick 
but it was found that only one was of brick 
and, out of the remaining three, one was of tim¬ 
ber and in the other two were as to two-third of 
their length timber and one-third only brick: 

Held: there was a material misdescription. 

[P 3 C 1] 

A. Pa^ell—tor Appellants. 

R. Barrows and jS. P. Khambatta —for 
ReBpondenta. 

Lord Atkin.— This is an appeal from 
the High Court at Bangoon sitting in 
•appeal, which revarBed the decision . of 
:t^e ^rial Judge in a claim brought by 
‘ ‘ ‘ 1936 K/1 



the appellants upon a policy of insur¬ 
ance against fire. 

The premises were situated at Moul- 
meingyun in Burma. The appellants 
were the mortgagees of the premises, 
who, in accordance with the terms of 
the mortgage, had taken out a policy of 
insurance upon the mortgaged property. 
The particular policy was taken out 
with the respondents, the Vulcan Insur¬ 
ance Company, Limited. The premises 
had apparently at one time been in¬ 
sured in the Northern Assurance Com¬ 
pany, but they had ceased to carry the 
risk. It was said that they had with¬ 
drawn from fire business in Rangoon; 
whether that is so or not their Lord- 
ships do not know. At any rate, in 1929, 
the policy was taken out with the Vul¬ 
can Insurance Company, having origi¬ 
nally been written by the Northern 
Assurance Company. The risk and des¬ 
cription of the property was, it is said, 
taken from the original policy with the 
Northern Assurance Company. It is 
described as being: 

“ Three buildings, the property of the insured, 
situated at the corner of Strand Road and Forry, 
Moulmeingyun, Myaungmya District. Said 
buildings are constructed of brick walls aud 
cement flooring in the ground storey, timber 
walls and flooring in the upper storey with 
shingled roof. Used as retail shop for hazardous 
and oonhazardous goods in the ground floor and 
above as dwellings.” 

There was a fire by which the pre¬ 
mises were totally destroyed in March 
1931, and on a claim being made, after 
some delay in making up their minds, 
the insurance company finally resisted 
the claim on the footing that there had 
been a material misdescription of the 
property. It is admitted that there 
was, in fact, a misdiscription of the pro* 
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perty, and the only question is whether 
the misdescription was a material mis¬ 
description, by which one would ordnai- 
rilymean amisdesciiption such as would 
affect the mind of a reasonable insurer 
either as to accepting the risk or as to 
the premium which he would place upon 
the risk. Whether a misdescription is 
material or is not, is partly a question 
of evidence, and also partly a question 
of law. In this case the learned trial 
Judge said he was not satisfied that the 
misdescription w'as material, and the 
learned Chief Justice and his colleagues 
thought the misdescription was mate¬ 
rial. 

It is not very easy to ascertain what 
was the exact condition of these pre¬ 
mises, because at one time apparently 
they consisted of only one building, and 
at another stage in the proceedings 
when a policy was taken out, they had 
been divided laterally into three build¬ 
ings, and their Lordships were told that 
at the time the fire took place they had 
been divided into five buildings, so that 
there were five shops and buildings 
overhead. Bub the question as to the 
number of buildings is not very mate¬ 
rial in this case. The question is whe¬ 
ther the building was properly described 
as “constructed of brick walls and ce¬ 
ment flooring in the ground storey.” It 
is admitted that it was not so correctly 
described, and the question therefore is 
whether that misdesciption was mate¬ 
rial. 

Apparently the Burma fire companies 
have adopted for themselves a tariff, 
which has been put in evidence, con¬ 
sisting of the classification of buildings 
into four classes. Class I is: 

“ Built of brick or stone, with hard roof,” . 

Then there are classifications for that. 
Class II is: 

“ Built of brick or stone with shingled roof.” 

Then it proceeds: 

” Built of bcicknogging or partly of brick, 
brick-nogging or stone and partly of timber, with 
hard or shingled roof.” 

Class III is: 

” Built of timber throughout, with hard or 
shingled roof;” 

and class IV is: 

” Built of brick, stone, iron, timber, or timber 
with mat walls, and having a roof of thatch.” 

That classification is no doubt a 
classification for the guidance of the 
insurer against fire in Burma, and the 
parties who conform to it, namelj^ 


the insurance companies or under¬ 
writers against fire, are entitled, as far 
as their Lordships can see to put their 
own construction upon it, for the pur¬ 
pose of business, because it obviously 
is a classification which admits of soma 
ambiguity. 

Now the first question is what exactly 
was the nature of these buildings? There- 
•was the evidence of a surveyor, which 
seems to have been of a very unsatis¬ 
factory nature, because he went to the- 
premises after the fire. He did not 
know them very well before, and if he- 
did, he seems to have forgotten about 
them. He prepared a plan of the buil¬ 
dings, relying upon descriptions given to- 
him, which appear to be inaccurate, and 
as both the Courts put on one side that- 
plan, certainly their Lordships do so in 
considering this matter. But there was- 
evidence of oue man, who was the last 
witness called for the plaintiffs, who- 
was the manager of Messrs. Dawsons- 
Bank, the mortgagees, who described 
this building, and his evidence has been 
accepted as correct in all the Courts.. 
From that it would appear that the back 
wall of the premises was undoubtedly 
built of brick, and the front wall of the- 
premises, so far as it can be said to have- 
been a wall at all, was undoubtedly built 
of timber; it consisted of folding doors- 
which were open during business hours,, 
but which when closed formed a wooden 
wall. The side walls, it is now quite 
clearly established, were partly of brick, 
and partly of timber. They were partly 
of brick up to one-third of their length 
from the rear to the front, or of that part 
of the premises which consists of the 
back wall, and one-third of the side wall.. 
There is no doubt that the kitchens of 
the different shops and the latrines were 
built for the most part, as far as the 
latrines were concerned, wholly of brick,, 
and the kitchens protected in this way 
by having brick side walla and a brick 
beck wall. But the rest of the side 
walls were of timber.. 

In those circumstances the question 
arises whether or not this is a naaterial 
misdescription. Two witnesses were 
called on behalf of the defendants,, 
gentlemenof experience; one of them of 
very large experience,, and the other 
being a gentleman who had some experi¬ 
ence, in insurance businesa, and not being 
connected with this particular company,. 
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•who said that in their opinion this 
misdescription was a material misdes- 
•cription, because in their view if the 
premises. consisted of one wall being 
l^rick at the back and the other three 
walls being timber, it was a building 
which they would have classed under 
Class III of the tariff, and they would 
therefore have charged a higher pre¬ 
mium on it than if it had been put in 
Class II. 

It appears to their Lordships, as it 
■appeared to the Court of appeal, that 
that evidence piiust apply in common 
sense to a case where as to the remain¬ 
ing three walls, one was of timber and 
both the lateral walls were as to two- 
thirds of their length timber. In such 
a case it would appear that the danger 
would be substantially greater if the 
building caught fire, because the two- 
thirds of the timber falling down would 
bring down the superstructure above it, 
and there would be a most material 
question as to the danger or fire in the 
first place, and the amount of damage 
caused by the fire in the second place. 

It appears to their Lordships, on the 
footing that those two outside lateral 
walls were as to one-third of their length 
brick and as to two-thirds timber, quite 
impossible to resist the inference that 
that would be a material departure from 
the actual description, which was that 
all the ground floor walls were brick. 
There seems to be some controversy as 
to what the lateral divisions were which 
divided up the building. Whether they 
were of brick, as this witness stated, 
right through from back to front, in two 
cases, and made of corrugated iron in 
respect of the other two, it still leaves 
the descriptien of the building inaccu¬ 
rate, and it is, as appears to their Lord- 
ships, inaccurately described in a matter 
which was material for insurance pur¬ 
poses. In those circumstances, it ap¬ 
pears to their Lordships that the deci¬ 
sion come to by the Court of appeal was 
correct, and their Lordships will humbly 
-advise His Majesty that the appeal 
should be dismissed. The respondents 
must have the costs of the appeal. 

IC.S. Appeal disviissed. 

Solicitors for Appellants—/. E. Lam- 
■hert. 

Solicitors for Bespondents— T.L. WiU 
4on & Co. 
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{From: Canada) 

8th November 1934 

Lords Aticin. Tomlin, MacMillan, 
Wright and Sin Lancklot 
Sanderson. 

Williain Francis 0'Co7inor — Appel¬ 
lant. 

V. 

Gordon Waldron —Respondent. 

Privy Council Appeal No. 43 of 1933. 

Torls'-Siander —Absolute privilege — 
Judicial privilege—It is extended to autho¬ 
rized enquiry which though not before Court 
of justice is before tribunal which has simi¬ 
lar attributes —It cannot be extended fur¬ 
ther— Commissioner appointed under the 
Combines Investigation Act held has no 
absolute privilege — He will be protected 
only if he proves that he spoke words com¬ 
plained on a privileged occasion. 

The doctrine of judicial privilege has been 
extended to tribunals exercising functions equi¬ 
valent to those of an established Court of jus¬ 
tice. It applies wherever there is an authori/ced 
inquiry, which though not before a Court of 
justice, is before a tribunal which has similar 
attributes. The doctrine has never been ex¬ 
tended further than to Court of justice and 

tribunals acting in a manner similar to that in 
which such Courts act: 

Held: that a Commissioner appointed under 
the Combines investigation Act. has not attri¬ 
butes similar to those of a Court of justice and 
that he has no absolute privilege, He will be 
protected if he estal)lishcs that lie spoke the 
words complained of on a privileged occasion 
and the plaintifi fails to prove express nialice: 
Rotial Agtiariu^K v. ParfriasonflSOd). I Q B 431. 
A7>plied: Crt.sc'Latw Revietvei. [P 4 C 2; P 5 C 2] 

'a. J. Miller and J. W. G. Barry—iov 
Appellant. 

Bonald Smith—lot Respondent. 

Lord Atkin.—This is an appeal from 
a judgment of the Supreme Court of 
Canada affirming a judgment of the 
First Appellate Division of the Supreme 
Court of Ontario affirming a judgment 
of Orde, J. The original judgment was 
given on a motion by the defendant to 
dismiss the plaintiff’s action for slander 
on the ground that it was frivolous and 
vexations. The question is whether the 
defendant in uttering the words was 
protected by the absolute privilege 
which is given to words spoken by a 
Judge. The statement of claim alleges 
that the plaintiff is a barrister-at-law 
of the provinces of Ontario and Nova 
Scotia, and that the defendant pub¬ 
lished, concerning the plaintiff in rela¬ 
tion to his profession and practice, to 
seven named persons the words follow¬ 
ing: 
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‘‘A very odious counsel- A lawyer cannot ad- 
vise a wrong or a crime any more than anybody 
else. He has no privilege to do that. Well, 
then, you had full knowledge of the scheme. 
Was it you who gave to O’Conor the contrivance 
of effecting a crime without effecting a crime, of 
making a false pretence to the public and to the 
law? it you who gave that to O’Conor or 

did he give it to vou? I will describe it more 
clcarl.v. Dill you Kiveto O'Conor the idea that 
you might beat the law by false pretence? I 
say it is a thing any lawyer ought to be ashamed 
of. Ido not care who he is. It is au outrage¬ 
ous, scandalous exhibition. It ought to be re¬ 
ported to the Law Society. Anybody who had 
an evil mind or disposition to commit crime 
would be completely carried away by the elo¬ 
quence of Mr. O'Conor.” 

The defence admits that the words 
alleged were spoken except “it ought to 
he reported to the Law Society,” and 
alleges that when speaking the words 
the defendant spoke them in his office 
of a Commissioner appointed by the 
Governor-General in Council under the 
Combines Investigation Act, R. S. C., 
C. 26, while be was acting judicially 
and that the speaking the said words 
was absolutely privileged. The state¬ 
ment of claim did not allege the defen¬ 
dant's office: and it is obvious that the 
pleading could not be struck out as dis¬ 
closing no cause of action. The plain¬ 
tiff, however, on examination for dis¬ 
covery admitted that the words were 
spoken by the defendant while purport¬ 
ing to act under his commission. On 
that admission the motion in question 
was made and dicided. Their Lordships 
are of opinion that the words uttered 
were not protected by absolute pri¬ 
vilege, and the order dismissing the ac¬ 
tion should be set aside. The result 
will be that the action may come on 
for trial, and in these circumstances it 
is desirable that their Lordships should 
confine their opinion strictly to the 
matter in issue so as to avoid prejudic¬ 
ing the case of either party on a future 
occasion. The law as to judicial privi¬ 
lege has in process of time developed. 
Originally it was intended for the pro¬ 
tection of Judges sitting in recognised 
Courts of justice established as such. 
The object no doubt was that Judges 
might exercise their functions free from 
any danger that they might be called 
to account for any words spoken as 
Judges. The doctrine has been extended 
to tribunals exercising functions equi. 
valent to those of an established Court 
of justice In their Lordships’ opinion 


the law on the subject was accurately 
stated by Lord Esher in (1892) 1 Q. B. 
431 (l) at p. 442, where he says that 
the privilege, 

‘‘applies wherever there is an authorized in¬ 
quiry, which though not before a Court of jus¬ 
tice, is before a tribunal which has similar 
attributes . . . The doctrine has never been ex¬ 
tended further than to Courts of justice and 
tribunals acting in a manner similar to that in 
•which such Courts Act.” 

The question therefore in every case 
is whether the tribunal in question has 
similar attributes to a Court of justice 
or acts in a manner similar to that in 
which such Courts act? This is of 
necessity a differentia which is not 
capable of very precise limitation. It 
is clear that the functions of some^ 
tribunals bring them near the linei' 
on one side or the other; and the 
final decision must be content with 
determining on which side of the 
line the tribunal stands. There must be 
rembembered on the one hand the public 
policy which protects the independence 
of the Judge; and on the other the 
public policy which requires that a. 
citizen’s reputation must be protected 
against false and malicious defamatory- 
statements. 

Has then a commissioner appointed- 
under the Combines Investigation Act 
attributes similar to those of a Court of 
Justice ; or does he act in a manner 
similar to that in which such Courts 
Act ? In their Lordships’ opinion the 
answer must be in the negative. Their 
Lordships had occasion recently to exa¬ 
mine the provisions of the Act in ques¬ 
tion in (1931) A. C. 310 (2) and find it. 
unnecessary to review in detail its pro¬ 
visions. The constitutional validity of 
the Act was in that case expressly 
impugned on the ground that is consti¬ 
tuted an interference with the adminis¬ 
tration of justice. The Judicial Com¬ 
mittee negatived that contention, and it 
seems clear from the judgment that, 
they came to the conclusion that the 
sections dealing with the investigations 
by Commissioners and others wer» 
merely administrative machinery for 
inquiring whether offences had been, 
committed. It is only necessar y to re- 

1. Royal Aquarium v. Parkinson, (1692) 1 Q B 
431=61 L J Q B 409=56 J P 404=40 W R 450. 
=66LT513. 

2. Proprietary Articles Trade Association v- 
Attorney General for Canada, (1931) A C 810= 

• 100 L J P 0 84=47 T L R 250=144 L T 677. 
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member that the Commissioner by the 
Act is empowered to enter premises and 
examine the books, papers and records 
o{ Buspeoted persons to see how far his 
functions differ from those of a Judge. 
His conclusion is expressed in a report; 
it determines no rights, nor the guilt or 
innocence of anyone. It does not even 
initiate any proceedings, which have to 
be left to the ordinary criminal proce¬ 
dure. While it is true that some tribu¬ 
nals charged with the duty of inquiry 
whether an offence or breach of duty 
has been committed have been held en¬ 
titled to judicial immunity, such as a 
military Court of inquiry, 8 Q. B. 255 
(3), or an investigation by an ecclesias¬ 
tical commission, 1 K. B. 504 (4), there 
were in those cases conditions as to the 
way in which the tribunal exercised its 
functions, and as to the effect of its 
decisions which led to the conclusion 
that such tribunals had attributes simi¬ 
lar to those of a Court of justice. On 
the other hand, the fact that a tribunal 
may be exercising merely administra¬ 
tive functions though in so doing it 
must act "judicially” is well established 
and appears clearly from the 1 Q. B. 431 
(1) above cited. If it is exercising such 
functions it seems to be immaterial 
whether it is armed with the powers of 
a Court of justice in summoning witnes¬ 
ses, administering oaths and punishing 
disobedience to its orders made for the 
purpose of effectuating its inquiries : see 
(1931) A. C. 275 (5). 

Smith, J., in the Supreme Court, 
found his view confirmed by the deci¬ 
sion in the Court of Appeal in (1931) 2 
Oh. 370 (6). That decision was reversed 
in the House of Lords (1932) A. C. 392 
(7) since the decision in the Supreme 
Court. That was a case of an inquiry 
by an inspector under statutory powers 
given by the Friendly Societies Act. It 
seems to their Lordships probable that 

8. Dawkins v. Rokeby, (1878) 8 Q B 255=7 H L 
744=46 L J Q B 6. 

4. Bairatt v. Kearns. (1905) 1 KB 504=74 L J 
K B 318=21 T L R 212=59 W R 356=92 L T 
265. 

6. Shell Go. of Australia v. Federal Commissioner 
of Taxation, (1991) A 0 275=100 L J P O 55= 
47 T L B 116=144 L T 421. 

6. Hearts of Oak Assaxance Co. v. Attorney 
General, (1981) 2 Ch 870=100 L J Ch 840= 
47 T L R 579=76 8 J 616=.146 L T 662. 

7, Hearts of Oak Assurance Co. v. Attorney Oene- 
: 1*1, 1982 A 0 892=101 H J Oh 177=147 h T 
(.11*548 T Ii B 296. 


if the learned judges of the Supremo 
Court had had tho advantage of consi¬ 
dering that decision and tho statement 
therein of Lord Xlunedin that siicli an 
inquiry was not a judicial proceeding, 
and that indviloge in it would bo quali¬ 
fied not absolute they might have come 
to a different conclusion. In the result 
their Lordships find themselves in agree¬ 
ment with the reasoning and decision 
of the late Hodgins, J., in the appellate 
division of tho Supreme Court of Onta¬ 
rio. The defendant in this case will he 
protected if he establishes that he spoke 
tho words complained of on a privileged 
occasion, and the plaintiff fails to prove 
express malice. This is tho measure of 
protection given to other administrative 
officers exercising similar duties, a-i^d 
their Lordships know of no legal princi¬ 
ple which affords any further or better 
protection. The appeal should be al¬ 
lowed, and the orders in the Court be¬ 
low discharged with costs; and tlieir 
Lordsliips will humbly advise His 
Majesty accordingly. The appellant 
must have his costs of the appeal, 

x.s. Appeal allowed. 

Solicitors for Appellant “ Bischo/f, 
Cape, Bischo/f & Thompson. 

Solicitors for Bespondent — Blake 
Bedden. 


A. I. R. 1935 Privy Council 5 
{From West Africa) 

26th October 1934 

Lords Atkin. Alness and Sir 
Sidney Eowlatt. 

Ohene Moore —Appellant. 

v. 

Akesseh Respondent. 

Privy Council Appeal No. 49 of 1933. 

(a) Appeal—AH appeals exist merely by 
statute—Unless statutory conditions are ful¬ 
filled, Courts cannot entertain them. 

All appeals exist merely by st.vtuto and unles.s 
the statutory conditions aro fultilled, no juris¬ 
diction is civen to any Court of justice to entei- 
tain them. fP 0 C 2] 

(b) Practice—Courts should do substantial 
justice and avoid technicalities —But they 
are bound by statute law - Jurisdiction. 

Courts should attempt to do substantial jus¬ 
tice and to avoid technicalities; but they aro 
bound by tbs statute law, and if the statute law 
says th^ro shall be no jurisdiction in a certain 
event, and that event has occurred, then it is 
impossible for them to have jurisdiction. 

^ IP7C1] 

Montgomery and T. B. W. Bamsay— 
for Appellant. 
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Lord Atkin.—This is an appeal from 
tho judgment of the \Yest African Court 
of appeal, Gold Coast Session, reversing 
a judgment of the Provincial Commis¬ 
sioner of the Western Province who had 
reversed a judgment of the Native Tri- 
bunal of the Omanhene of Beyin, and 
the question in the case is whether or 
not the Provincial Commissioner had 
jurisdiction to entertain at all the ap¬ 
peal from the Native Tribunal. The ac¬ 
tion was brought by the plaintiff for 
damages for trespass on his land and for 
unlawfullj' arresting the plaintiff’s men. 
The Native Tribunal had given judgment 
for the defendant. Now the rules regu¬ 
lating appeals from the Paramount 
Chief s Tribunal (which this was) are 
laid down by tlie Native Administration 
Ordinance, which is now Ch. 3 of the 
laws of the Gold Coast Colony, 1928. By 
S. 77, sub-S. (l): 

■‘.A paity desiiiug to appeal from a Paramount 
Chief's Tribunal shall first obtain the leave of 
such Tribunal to do so; provided that, if the said 
Tribunal shall have refused such leave, the Pro¬ 
vincial Commissioner’s Court or tho District 
Comniissiojier’.s Court- may nevertheless grant 
leave to appeal.” 

Then by sub-S. (2) it is provided: 

‘ Leave to appeal from the Paramount Chief's 
Tribunal shall not be granted unless and until 
the appellant shall either have paid the costs in 
such 'J'ribunal or shall have deposited therein or 
in the Court to ^hich the appeal is being taken 
a sum of money sufficient to satisfy such costs; 
and such Court shall not grant a stay of execu¬ 
tion with respect to the said costs.” 

An application was made to the Na¬ 
tive Tribunal Court for leave to appeal 
and the Native Tribunal granted condi¬ 
tional leave to appeal on the following 

•conditions. The respondent was 
‘‘to deposit £10 into Tribunal against cost of 
making up and transmission of appeal record; 
( 2 ) to enter into bond in sum of £21 2s. 6d. in 
two sureties of £25 each to be justified against 
costs in appeal Court; (3) to give notice of theap- 
pcal to all parties affected by the appeal; (4) con- 
■ditions to be fulfilled within one month from 
-date.” 

On an affidavit by respondent that 
those conditions had been fulfilled final 
leave to appeal was eventually given. 
T%vo bonds were entered into. .One was 
a bond in the sum of £21 2s. 6d. and the 
other was in the sum of £50, each given 
by two sureties and each was condi¬ 
tional for the payment of costs in the 
appeal tribunal. So that in fact no pro¬ 
vision was made for the costs in the first 
■Court at all. Now the unfortunate thing 
is that that order so made by the Court 


of first instance did not comply with- 
the provisions of the statute which pro¬ 
vides that 

“Leave to appeal from a Paramount Chief’s 
Tribunal shall not be granted unless and until 
the appellant shall either have paid the costs in 
such Tribunal or shall have deposited therein or 
in the Court to which the appeal is being taken 
a sum of money sufficient to satisfy such costs." 

To begin with, a bond is not payment^ 
of money, and in the second place, if it 
had been a payment of money, these par¬ 
ticular bonds are not conditioned for 
payment of the costs in the Native Tri¬ 
bunal but were conditioned for payment 
of costs in the appellate Court, though 
the amount of money, £21 2s. 6d., ap¬ 
pears to be the amount of taxed costs in 
the Native Tribunal Court. It is suffi-' 
cient to say that the statutory condition 
upon which alone leave to appeal could 
be given was not fulfilled. When the 
appeal came before the Provincial Com¬ 
missioner this point was taken, and he 
perhaps not unnaturally treated it as a 
technicality which he could sweep aside, 
and ordered that the costs incurred by 
the respondent, £21 2s. 6d., in the Court 
of first instance should be at once paid 
to his Court, and that was eventually 
done. He then proceeded to allow the 
appeal. 

Unfortunately, as was found by the 
majority of the Court of appeal and as 
their Lordships think, the Provincial 
Commissioner had no jurisdiction to 
make any order at all, because no appeal 
was properly before him. After all, it 
is to be remembered that all appeals in 
this country and elsewhere exist merely 
by statute and unless the statutory con¬ 
ditions are fulfilled no jurisdiction is 
given to any Court of Justice to enter¬ 
tain them. It is not unnatural thati 
Howes, J., dissenting in the full Court, 
did his utmost to try and uphold this 
order; but their Lordships find them¬ 
selves unable to accept his reasoning. In 
the first place, he came to the conclusion 
that the costs referred to were only the 
costs in the Native Tribunal so fkr as 
they related to preparing and getting 
ready the appeal. That, in their Lord- 
ships’ view, is not the meaning .of the 
section which applies to the respondent's 
taxed costs of the hearing in the original 
Court. The other grounds which are re¬ 
ferred to by the learned Judge relate to. 
powers wLich are given to an appellate 
Court to adopt certain procedure, - to 


Idas Oheb Wor Lok V. Yeoh Saw GeoK (Lord Atkin) Privy Council 7 


waive rules, and to try and do substan. 
tial justice—all very important powers, 
but which can only be brought into play 
once the appellate Court is seized of the 
appeal and has jurisdiction to entertain 
it. But the objection lies in limine, in 
that the Provincial Commissioner had 
no jurisdiction at all; and therefore the 
reference to these powers unfortunately 
^is irrelevant to the question of the Pro. 
[Vinoial Commissioner being able to give 
|relief. It is quite true that their Lord, 
ships, as every other Court, attempt to 
do substantial justice and to avoid tech, 
nicalities; but their Lordships, like any 
other Court, are bound by the statute 
law, and if the statute law says there 
shall be no jurisdiction in a certain 
event, and that event has occurred, then 
it is impossible for their Lordships or 
for any other Court to have jurisdiction. 
For these reasons their Lordships have 
come to the conclusion that the judg¬ 
ment given by the learned Chief Justice 
in the Court of appeal is correct and 
they adopt his reasoning, and will there¬ 
fore humbly advise His Majesty that 
this appeal should be dismissed. 

K.S. Appeal dismissed. 

Solicitors for Appellant — Douglas 
Grant & Dold. 


A. I. R. 1935 Privy Council 7 

{From : Straits Settlements) 

22ndi October 1934 

Lords Atkin, Alness and 
Sir Sidney Kowlatt 

Ohee Wor Lok and others —Appellants. 

V. 

Yeoh Saw GeoJc —Respondent; 

Privy Council Appeal No. 108 of 1933, 
Pecided on 22Dd October 1934. 

Deeil—Construction—Benevolent Associa* 
tion—Rule providing that if monthly deposit 
be two months in arrears, member’s name to 
be notified—Member automatically ceasing 
after 21 days — Period of two months held 
applied to period of default and not to num¬ 
ber of defaults. 

One of the rules of a Benevolent Association 
was s “The monthly deposit shall be paid in 
advance by every member on or before the 15th 
day of the month. In default he shall be liable 
to pay a fine of 10 cents for each such failure, 
'which shall be debited to his account, and if hie 
paonthly deposit shall be tvro months in arreai 
be ehall be notified, and failing payment of same 
in full after the expiration of 21 days he shall 
facto cease to be a member and forfeit all 
^rivllegee as a member,” A member paid his 


monthly deposit for Jniic in duo course on or 
before the’15th Juno. In July ho did not make 
any payment. In August bo paid no deposit, 
and on the 16th August, in assumed iiccoidanco 
with the rule, he was notified that liia deposits 
were in default. On the 8th Koplcmber ho 
thereupon, according to the .Association, auto¬ 
matically ceased to be a inembor, ho died on tho 
24th Septomber 1932 : 

Held : that the rule being of the nature of a 
forfeiture, it has got to be reasonably clear that 
the forfeiture operates. On tho true constriu tion 
of the rule it means that in order to work a 
forfeiture a monthly deposit has to be in arroar 
for the period of two months ; in other words, 
that the period of two months applied to the 
period of default for each deposit and not to the 
number of subscriptions that have to be iuartear. 

[P8C1] 

Serjeant Snllivan and Sir Henry 
Wynne —for Appellants. 

Lord Atkin.—This is an appeal from 
an order of the Court of appeal of the 
Supreme Court of fcheStraits Settlements^ 
who set aside an order of Mr. Justice 
Sawrey-Cookson. The action was broitght 
by the widow of a man who liad been a 
member of the Chinese Benevolent Asso¬ 
ciation at Penang, and it was for a 
declaration that the husband of the 
plaintiff at the date of his death was 
still a member of the Association and 
had not, as the Association claimed, 
automatically ceased to be a member by 
reason of default in paying subscrip¬ 
tions. The rules of the Benevolent As¬ 
sociation are expressed in English, and 
the deceased had been a member since 
November of 1918. The objects of the 
Association are to encourage thrift and 
to make provision for a widow. 

The rules state that membership com¬ 
mences from the first day of the month 
upon payment of deposit and fee for 
certificate of membership within 30 days 
of notice of election, and on payment of 
his monthly deposit and a certificate fee 
of $2 a certificate of membership will be 

issued. Then they provide that : 

“Each member shall deposit with the Associa¬ 
tion monthly the Slim of $2. Any zneinbec who 
wishes to deposit monthly an extra amount may 
do so.” 

Then there comes the clause upon 

which the dispute arises: 

“The monthly deposit shall be paid in advance 
by every member on or befere tho 15th day of tho 
month. In default he shall he liable to pay a 
fine of 10 cents for each such failure, which shall 
be debited to his account, and if his monthly 
deposit shall be two months in arrear ho shall be 
notified, and failing payment of same in full 
after the expiration of 21 days be shall ipso facto 
cease to be a member and forfeit all privileges as 
a member;” 
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and then it provides what shall happen 
if he is readmitted. Now the facts in 
this case are that this itian paid his 
TTionthly deposit for June in due course 
on or before the 15th June. In July he 
did not make any payment. Apparently 
ho was ill— thougli tliat is immaterial 
for this case—and he died on the 24th 
September. In August he paid no depo¬ 
sit, and on tlie iCth August, in assumed 
accordance with the rule,he was notified 
that liis deposits were in default. On the 
3th September he thereupon, according 
to the Association, automatically ceased 
to be a member, and, as has been said, 
he died on 24th September 1932. 

Now the question is whether on the 
I6th August, when notice was given 
under the rule, his monthly deposit was, 
in fact, two months in arrear. The 
■widow says no, the monthly deposit of 
July being due on the 15th July, on the 
IGth July it was one day in arrear and 
on the IGth August, it was one month 
and one day in arrear and not two 
months in arrear. Therefore it is said 
that the rule did not apply and that the 
man had not ceased to be a member. On 
the other hand, the Association say that 
is not the meaning of the rule ; that 
what it does mean is that if subscrip¬ 
tions in respect of two months are in 
arrear then the rule applies. A monthly 
deposit, it is said, must be treated as 
some thing continuous, and the only 
question is whether the subscription in 
respect of two months is in arrear. It 
appears to their Lordships that one way 
of stating the question is whether the 
words mean “if any monthly deposit 
shall be two months in arrear,” or whe¬ 
ther they mean ‘if two monthly depo¬ 
sits are in arrear,” which is the conten¬ 
tion of the Association. 

Now their Lordships think that it 
has to be remembered, in dealing with 
a clause of this kind, that it is of the 
nature of a forfeiture, and it has got to 
be reasonably clear that the forfeiture 
^operates. Their Lordships find them- 
Iselves unable to come to the conclusion 
Ithat the Association have made out that 
the forfeiture did apply in this case. 
On the contrary, they agree with the 
view taken by the Court of appeal of the 
Supreme Court. They think that on the 
true construction of this rule it means 
that in order to work a forfeiture a 
monthly deposit has to be in arrear for 


the period of two months ; in other 
words, that the period of two months 
applies to the period of default for each 
deposit and not to the number of sub¬ 
scriptions that have to be in arrear. 

It is a simple question of construction. 
Cne can quite understand another view 
being taken, and no question arises but 
that the Association have put forward a 
bona fide claim in this case, intending 
to maintain what they think is the true 
construction of their rule. In their 
Lordships’ opinion that is not the true 
construction of the rule, and therefore 
this appeal should be dismissed, and 
their Lordships will humbly advise His 
Majesty accordingly. 

r.K. Appeal dismissed. 

Solicitors for Appellants— H.Z. Deane 
& Co. 
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(From Allahabad: 1933 All. 410 (l) ) 

30th October 1934 

Lords Blanesburgh, Thankerton 
AND Sir Lancelot Sanderson 

B. Sampat Kumar Singh —Appellant 

V. 

G. R. Peters and others —Bespondents. 

Privy Council Appeal No. 76 of 1933, 
Appeal No. 33 of 1932. . . 

Privy Council — Practice — Judgment of 
High Court based on findings of fact—Privy 
Council will not allow appeal unless they are 
displaced. 

Where the judgment of the High Court is 
based upon findings of fact and if those findings 
of fact are undisplaced it is not possible for the 
appellant to maintain successfully the appeal to 
the Privy Council. [P9 01] 

L. De Grttyther and TF. Wallach — for 
Appellant. 

A. M. Dunne and J. M. Parikh — for 
Bespondents. 

Lord Blanesburgh. — Their Lord- 
ships do not need to hear counsel for 
the respondents, and it is possible for 
them to dispose of the appeal at once. 
Mr. De Gruyther has presented the case 
of the appellant with his usual direct¬ 
ness, and it has become plain that the 
result of the appeal must depend upon 
two questions of fact, both of which have 
been found against the appellant by the 
High Court. The only real question 
before the Board in short is whether it 
has been shown that these findings of 
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fact or either of them should bo dig. 
placed. 

A 

The first finding is that there was 
mover any gift to the appellant’s fathers 
but that there was a gift to the club of 
the land on which the existing buildings 
•were subsequently erected. The High 
"Court has found that the land was made 
-over by the donor direct to the club for 
the purpose of the club and that there 
•was never any proprietary interest in 
the land in Dalip. Their Lordships en- 
•fcirely agree with the finding of the High 
•Court on this matter. The evidence in 
-support of it is to their minds convinc¬ 
ing, and the claim of the appellant to 
’the land entirely fails. 

The second question relates to the club 
buildings on the land as distinct from 
"the land itself. Here again, it is clear 
that unless the finding of the High 
■Court with reference to Dalip’s inter- 
•vention in the matter can be displaced, 
the appellant’s claim to these club 
■buildings must fail. The finding of the 
High Court here is quite clear and ex¬ 
press. The case put forward by the 
appellant before the learned Judges was 
4ihat the club house had been erected 
originally by bis father for his own 
•private occupation on land presented to 
bim and that it was subsequently handed 
over by him for the use of the club. It 
•was on the truth of that case that the 
appellant’s claim to the buildings as 
euch was based. The High Court has 
rejected that case and the evidence by 
which the appellant sought to support 
it. The learned Judges have, on the 
other hand, accepted the evidence on 
the subject of Dr. Bennett, and have 
reached the conclusion which they have 
■expressed in their judgment in the 
-following words: 

“There can be no doubt that the building"— 
'that is to say, the club building—“from the 
moment of its construction was intended to be 
the property of the club and was taken possession 
of by the club authorities as such and has re¬ 
mained in their possession since then." 

"With that finding also their Lordships 
are in entire agreement. Nothing more 
need be said. These two findings of fact 
4indi8placed, it is.not. possible for the 
appellant to maintain successfully this 
appeal. Their Lordships will accord¬ 
ingly humbly advise His Majesty that it 
<be dismiaaed and with costs. 

ZItS.’ Appeal dismissed. 
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Solicitors for Appellant — ][y. S. L. 
Polak & Co. 

Solicitors for Respondoiits— T.L. 
son & Co. 
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{Fro?ji Patna : 1929 Pat. 353 ) 

27th November 1934 

Lords Blane.sburgh, Thankerton 
AND Sir Lancelot Sanderson 

Eam Narain Chaudhry and others — 
Appellants. 

V. 

Mt. Pail Kucr and others —Respon¬ 
dents. ' 

Privy Council Appeal No. 22 of 1931, 
Patna Appeals Nos. 3, 4, 23 and 24 of 
1929. 

Hindu Law—P«rtilion — Reunion—Ex¬ 
press mention of father, brother and pater¬ 
nal uncle is restrictive and not merely illu- 
strative. 

The express mention of the father, brother and 
paternal uncle in the law relating to reunion in 
the Mitaksbara is restrictive. Hence there can 
be no valid reunion between persons who are not 
within the relationship named therein : 38 Cal 
371, Bel on. [P n c 1] 

L. DeGruytker and W. Wallach —for 
Appellants. 

A. M. Dunne and S. Hyam —for Res¬ 
pondents. 

Lord Thankerton.—These are con¬ 
solidated appeals from four decrees of 
the High Court of Judicature at Patna, 
dated 30th January 1929, which reversed 
two decrees of the Subordinate Judge of 
Patna, dated 26th February 1927. The 
original appellant, Ram Narain Chaudry, 
was plaintiff in the two suits in which 
these decrees were made and which were 
instituted by him in 1924, but he has 
recently died and the present appellants 
are his personal representatives. The 
main question, which is common to both 
suits, is whether the original appellant 
was entitled to succeed to the whole 
estate of Ram Kishore Chaudry, who 
died on 27th August 1917, or otherwise 
to one-half thereof. The following pedi- 
gree shows the relationship of the par¬ 
ties concerned ; 

{For Pedigree Table sec p. 10) 

Gayanandan Chaudry, who was the 
common ancestor of Eam Narain, the 
original appellant, and Ram Kishore, 
had six sons, of whom the four appearing 
in the pedigree in 1887 formed a joint 
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Gayanaodan 

1 

-j I I . 

Bidhi Chand Lila Chand Fateh Cband 

(died March 1895) 1 I 

I Murat Narain Govind Prasad 

I (defendant 2 in (defendant 3 in 

1 I Suit No. 26) SuitNo..26> 

Tikan Lai Narain Lacbmann 

(died 1-9-19L9) (died April 1912) 

=l',rt. Pan Kuer I 

(defendant 1 in both Suits) j 


Shankar Mb. Ramkala Mt. Rad- Mt. Janki Kuer Earn Kisbore Mt. Hem Kuer 
(died July Kuer (defendant 2 hesyam Kuer ^defendant 3 (died 27tb (defendant 4 

19C0) in Suit No. 27) (died without in Suit No. 27 August 1917) in Suit 

I issue) No. 26) 


I I 

Kunj Bihari Ram Narain 

defendant 5 in Suit No. 26 (plaintiff) 

and defendant 9 in 

Suit No. 27 

Two Sons Two Sons 

Hindu family. Of the remaining two, 
who do not so appear, one had separated 
from the family before that date and 
the other had died without issue. In 
1887 a partition took place between 
Dubhri and Bidhi on the one hand and 
Lila and Fateh on the other hand. 
Bidhi died in March 1895 predeceased 
by his brother Dubhri, Family disputes 
resulted in a partition the family pro¬ 
perty being partitioned under an award 
dated 14th July 1896, in half shares as 
between Shankar on the one hand and 
Lai Narain and Lachmann on the other 
hand. The joint family at that time 
consisted of Shankar and his two sons, 
Kunj Bihari and the original appellant, 
and Lai Narain and Lachmann, along 
with the latter’s son, Kishore, if then in 
existence. In the view that their Lord- 
ships take, it is unnecessary to decide 
whether Kishore was then in existence. 
The appellants found on an ekrarnama 
or agreement between Shankar, Lai 
Narain and Lachmann, made in July 
1896, the genuineness and effect of 
which is in dispute and which will bo 
referred to later. 

In 1908 there was a partition bet¬ 
ween Lai Narain and Lachmann, and 
Lai Narain died in September 1909, 
leaving his widow, Mb. Pan Kuer, 
respondent 1 in these appeals, and 
three daughters, bub no son. Lachmann 
obtained possession of Lai Narain’s 
estate to f^he exclusion of the widow and 


daughters, although he subsequently 
made some provision for the widow.. 
Lachmann died in April 1912, and his 
estate devolved on his only son, Eam 
Kishore. As already stated, the last- 
named died in August 1917, and the pre¬ 
sent dispute arose as to the succession 
to his estate. It is sufficient to state 
that the three main contestants were 
Eam Narain, the original appellant,who 
claimed the entirety by survivorship 
under an alleged reunion between him 
and Kishore in June 1917, or, alterna¬ 
tively, a moiety under the agreement of 
1896; respondent 1, who claims' under 
the will of Ram Kishore; and the heirs- 
on intestacy of Bam Kishore, Murat 
Narain and Govind Prasad, the sons of 
Lila Chand and Fateh Chand, respec¬ 
tively. The genuineness of Ram Kishore’s 
will is no longer challenged, and the 
only question now is whether its opera¬ 
tion is excluded by an alleged reunion 
between Eam Narain and Bam Kishore^ 
or, otherwise, by the provisions of the- 
agreement of 1896. 

As presented to their Lordships, ths 
appellants’ claim was based on two al¬ 
ternative grounds, viz., (l) that,, in vir¬ 
tue of a reunion between Eam Narain 
and Eam Kishore, which took place a 
short time before his death,.their estates* 
had become joint, and that,.on Eam Ki- 
shore’s death without male issue, Ea® 
Narain became entitled to the whole: 
joint estate by survivance,. on,, alterna- 
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teas 

tively» (2) that he was entitled, under 
the provisions of the agreement of 1896, 
to one half of the estate, his brother be¬ 
ing entitled to the other half. On the 
first point their Lordships agree with 
the decision of the High Court that, 
even assuming the reunion of 1917 to 
have been established in fact, it was ino¬ 
perative in law, as Ham NarainandRam 
Kishore were not within the class of re¬ 
lationship to which reunion is limited 
under the Mitakshara Law, which rules 
the present case. The passage in the 
Mitakshara, Ch. II, S. 9. paras. 2 and 3, 
is thus translated by Colebrooke ; 

“9. Effects vrbich have been divided and which 
are again mixed together are termed reunited. 
He to whom such appertain is a reunited par¬ 
cener. 

8. That cannot take place with any person in¬ 
differently, but only with a father, a brother or 
a paternal uncle, as Brihaspati declares: ‘He 
who being once separated dwells again through 
affection with his father, brother or paternal 
uncle is termed reunited.” 

In 33 Cal, 371 (l), at p. 374, the lear¬ 
ned Judges note two slight inaccuracies 
in the translation of para. 3, viz. that 
there is no word in the original Sans¬ 
krit corresponding to the word ‘only,’ 
and that the concluding words'is termed 
reunited’ should be literally rendered as 
is termed reunited with him.’ The 
question in that case, as in the present 
case, was whether the express mention 
of the father, brother and paternal uncle 
was restrictive or merely illustrative. It 
was held that it was restrictive. In the 
present case the learned Judges of the 
High Court followed that decisiou, and 
their Lordships agree with their deci¬ 
sion and the reasoning on which it is 
based. In their Lordships’ opinion the 
text of the Mitakshara is clear and un¬ 
ambiguous and excludes recourse to 
other authorities, and they would only 
add that, in their opinion, para. 2 mak 0 s 
clear that the parties to the reunion 
must have been parties to the original 
partition, and that, when para. 3 states 
that cannot take place with any per¬ 
son indifferently,” it is intended to place 
a further restriction within a still nar¬ 
rower limit than that prescribed by 
para. 2, In this view it is difficult to 
see h ow the persons expressly named 

l-Haeanta Kumar Bingha v. Jogendra Nath 
■ Bingha, (1905) 88 Oal 871=3 0 fi J 98=10 C W 


can be merely illustrative, or. indeed, 
what class they can illustnito. It fol¬ 
lows that the alleged reunion of 1917 
could not be valid in law, in respect 
that Ham Narain and Ram Kishore wore- 
not within the relationship named in 
para. 3, and it is unnecessary to consider 
whether Ram Kishore was alive and a 
party to the partition of 1890, which 
\yould have been relevant to the limita¬ 
tion imposed by para. 2. The appellant’s 
alternative case raises, primarily, aques- 
tion of construction of the agreement of 
1896; if this question be decided ad¬ 
versely to the appellants, it will be un¬ 
necessary to consider any other ques¬ 
tion such as the genuineness of the ag¬ 
reement. The material passage in the 
agreement is as follows: 

“It has been finally settled by all of us three 

men that if any of us, God forbid, may become 
childless, then his properties movable and im¬ 
movable or n.-imi and benami shall devolve upon 

remain alive and any other 

third person shall have DO right or claim to the 

said properties. If the person devoid of heirmay 
have a daughter and if with a view to deprive 
others of their right he may give the properties 
to his daughter by executing any deed in her 
favour or if ho may destroy the properties in any 
other way then it shall be regarded as illegal in 
the Court in the face of this ckararnama. Should 
our heirs and representatives in any way act iu 
contravention of the terms of this ekararnama, 
it shall be regarded as wrong and false in the 
Court. It shall be incumbent on our heirs and 
representatives to stick to the terms of thisekrar- 
nama.” 

^ It is common ground that the word 
childless’ means ‘sonless,’ and the ap¬ 
pellants maintain that on the death of 
Ram Kishore, who was sonless, liis estate 
devolved, in terms of the above provi¬ 
sion, on Ram Narain and his brother 
Kunj Bihari, both of whom had sons 
then living. In their Lordships’ opinion 
however it is clear that the beneflb of 
the devolution under that provision is 
confined to ‘us three men,’ that is, to the 
three parties to the agreement, who 
were Shankar, Lai Narain and Lach- 
mann. It is a condition that the party 
taking the benefit of the provision should 
have a living heir, but no right to take 
is conferred on such heir. In that view 
Bam Narain could claim no right under 
the agreement, and the appellants’s al¬ 
ternative claim also fails. Their Lord- 
ships will accordingly humbly advise 
His Majesty that the appeals should be 
dismissed with costs and that the de- 
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crces of tlie High Court of 30th January 
1929 should be affirmed. 

K.S. Appeals dismissed. 

Solicitors for Appellants— W. W. Box 
k Co. 

Solicitors for Respondents — Barrow 
Bofjers & Nevill. 
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(F roni Peshawar.) 

6th December 1934, 

Lords Atkin, Alness and Sir 

SlIADI Lal 

L. Guran Ditta —Appellant. 

V. 

T. B. Ditta —Respondent. 

Privy Council Appeals Nos. 16 and 17 
of 1933. 

Civil P. C. (1908), S. 144 — Interest can 
also be given in restitution — Interest. 

The duty of the Court when awarding restitu¬ 
tion under S. 144 of the Code is imperative. It 
shall place the applicant in the position in 
which he would have been if the order had not 
been made; and for this purpose the Court is 
armed with powers (the ‘may’ is empowering, 
not discretionary) as to mesne profits, interest 
and so forth. Hence restitution ordinarily in¬ 
volves interest also and Court can grant same: 
Rodger v. Comvtoir D'Escompte de Paris; 3 
P C 405, Bel on. [P 13 0 1, 2] 

W. H. Upjohn and K. V, L. Nara- 
simhavi —for Appellant. 

L. DeGruyther and J. M. Parikh — 
for Respondent. 

Lord Atkin. —These are two appeals 
from orders of the Court of the Judicial 
Commissioner, North-West Frontier 
Province, made in what may be hoped 
to be the final stages of a protracted 
litigation in the course of a family dis¬ 
pute. T. R. Ditta, now deceased and 
represented by the respondents, was the 
son of one Teku Ram, by a wife who 
predeceased him. His two brothers, 
Guran Ditta and Hari Chand, are the 
sons by another wife, Mt. Gujri, who 
survived him and was a party to the 
litigation. Teku Ram, amongst other 
property, was entitled to a deposit of 
Rs. 1,00,000 in the Alliance^Bank of 
Simla, in the names of his ;wife, Mt. 
Gujri, and himself or either or the sur¬ 
vivor. After his death the widow in¬ 
structed the bank to pay to the appel¬ 
lant, Guran Ditta, which they did on 
14th May 1921 the amount with inter¬ 
est, amounting to Rs. 1,05,000. In 
August 1921, T. R. Ditta commenced a 
suit against the two brothers and Mt. 
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Gujri claiming that the Rs. 1,00,00(5 
was part of the estate of Teku Ram, and 
claiming his share, one-third, as part of 
the joint property. The widow set up 
an absolute gift to her, which was 
negatived by both the Courts in India, 
and a money decree was made against 
the widow and Guran Ditta jointly and 
severally for payment of the sum with, 
interest, this amounting to Rs. 37,368, 
This amount was levied from Guran 
Ditta personally by attachment of a 
deposit of his with the Treasury, and 
was paid on 10th January 1925. Guran 
Ditta appealed to the Privy Couheil 
and the appeal was heard on 1st March 
1928. Meantime T. E. Ditta had, on 
lOth November 1926, instituted another 
suit for the partition of the rest of the 
joint family properties consisting of im¬ 
movables and the proceeds of Rs. 20,000' 
War Bonds. He, of course, excluded 
the lac of rupees which had been the 
subject of the first suit, in respect of 
which he had.a decree. But, subject'to 
this, it is quite clear that the suit was 
one for final partition of the whole of 
the joint family property. 

On 22nd December 1927, the Distridt 
Judge made a decree in favour of the 
plaintiff for “possession by partition” 
of the immovable property. On 24th 
April 1928 the Judicial Committee 
gave judgment on the first appeal. They 
affirmed the finding that there had been 
no gift of the lac of rupees to ’his wife, 
but held that it was contrary to prac¬ 
tice unless in very exceptional cases to 
grant partial partition, and they set 
aside the money decree. They had been 
told that T. R. Ditta had commenced a 
a suit for final partition of the whole 
property; and they thought that all 
further questions should be deternjined 
in the final partition. Unfortunately, 
the legal advisers of the parties in this 
country had not been fnformed when 
the case was argued on Isb March 1928, 
that the District Judge had made a de¬ 
cree in the partition suit on 22nd De¬ 
cember 1927; and it is obvious that 
their Lordships were in fact unaware of 
this decree when they gave judgment. 
On the other hand, if they had known 
that it had been given, there is no rea¬ 
son to suppose that the decision would 
have been different. They would have 
known that the first decision would :b9 
of the nature of a preliminary deorea, 
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and that it would always be open to the 
parties before a final decree upon proper 
procedure to bring in further property 
for partition. ‘ At any rate, in fact as 
between the parties it was finally ad¬ 
judged that T. B. Ditta was not entitled 
to his decree for Es. 37,368. Thereupon 
Guran Ditta applied in the first action 
for restitution of the amount which he 
had paid on the money decree now set 
aside, and on 23rd December 1929, the 
District Judge made an order accor¬ 
dingly. He did not direct payment to 
Guran Ditta, but ordered that the sum 
of Es. 37,368 be paid into Court with in¬ 
terest at 5 per cent from the date when 
it was paid in execution proceedings. 
The dispute in the first appeal is as to 
the order for payment of interest. On 
appeal to the Judicial Commissioner 
he set aside so much of the order as 
directed payment of interest, being of 
opinion ‘that as T. E. Ditta was really 
entitled to the money and was only be¬ 
ing called to'restore it owing to the 
wrong information which gave rise to 
their Lordships’ alteration of the decree 
interest should not be awarded. Their 
Lordships cannot accept this reasoning. 
The duty of the Court when awarding 
restitution under S. 144 of the Code is 
imperative. It shall place the appli¬ 
cant in the position in which he would 
have been if the order had not been 
made: and for this purpose the Court is 
armed with powers (the "may” is em¬ 
powering, not discretionary) as to mesne 
profits, interest and so forth. As long 
ago as 1871 the Judicial Committee in 
3 P. C. 466 (l) made it clear that in¬ 
terest was part of the normal relief given 
in restitution: and this decision seems 
rightly to have grounded the practice in 
India in such cases. In the present case 
it is now res judicata between the par. 
ties that T. E. Ditta was not entitled to 
the sum in question until he got it as 
hi8 share under a general partition: and 
a decree giving it to him was in fact set 
aside. There seems to be no reason for 
supposing that the decision of the Judi¬ 
cial Committee would have been in any 
way different if they had been informed 
that the Judge had made his decree in 
the partition action. The decision was 
based upon the well-established objec- 
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tion to a partial partition, (luran Ditta 
therefore liaving had to pay money 
wliich on final adjudication \v:i.s lield not, 
to be due, was entitled to have resHtii- 
tion made, and restitution ordinarily 
involves interest. Thoir Lordsliips 
therefore think that on Appeal No. 16 
the judgment of the Judicial 'Commis¬ 
sioners should be set aside and the judg¬ 
ment of the l^istrict Judge restored. 

The second appeal is based upon the 
contention that the decree made by the 
District Judge on 22nd. December 1927, 
was a final decree, and that it cannot 
now be altered by exercising any of the 
powers of amendment given by the Code 
of Civil Proceduro. It is unnecessary to 
refer to the various proceedings by which 
eventually it was decided that it was 
the duty of the District Judge to include 
the Es. 1,05,000 as part of the property 
to be partioned. From what has been 
said before, it seems clear that so far as 
the decision of the Judicial Commis¬ 
sioners given on 22nd July 1930 was 
based on the assumption that their 
Lordships in April 1928 then knew of 
the so called final decree, and held it to 
preliminary only, the decision was based 
on a misapprehension, for their Lord- 
ships did not then know of the decree, 
and therefore cannot have construed it. 
Nevertheless, the reasoning of the 
learned Judicial Commissioners in ex¬ 
plaining the actual decree appears to 
their Lordships to be correct. The 
decree was, in fact, preliminary, and 
left partition to be effected finally by the 
subsequent order of the Court. The 
decree as it stood could not have been 
made effective without a further order. 
Their Lordshpis find themselves in com¬ 
plete accord with the remarks of the 
learned Judicial Commissioner as to the 
importance of the Courts in the Province 
strictly following the procedure laid down 
by the Code of Civil Procedure in such 
matters. Fortunately any difficulty is 
remedied in the present case. Their 
Lordships have no doxibt that justice 
required and civil procedure permitted 
the partition proceedings to inciudo the 
Es. 1,05,000 in question: and the appeal 
on this matter should be dismissed. 

They are therefore of opinion that 
appeal No. 16 of 1933 should be allowed, 
that the judgment of the Judicial Com- 
misBioners dated 24th March 1930 
should be set aside with costs, and the 
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order of the District Judge, dated 23rd 
December 1929, should be restored. The 
appeal No. 17 of 1933 should bo dismis¬ 
sed. Their Lordships will humbly 
advise His Majesty accordingly. As the 
appellant has had to come to this Board 
to recover his interest, though he has 
failed in the second appeal, their Lord- 
ships are of opinion that there should 
be no costs to either party of these 
appeals. 

K.S. Order accordingly. 

Solicitors for Appellant— Nehra & Co. 

Solicitors for Respondent— T. L. Wil- 
son & Co. 
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(From Peshawar) 

6th December 1934 
LORDS Atkin, Alness and 
Sir Shadi Lal 

Kala Bam —Appellant. 

V. 

Punjab National Bank, Ltd., Pesha- 
wai —Respondents. 

Pri y Council Appeals Nos. 78 and 79 
of 1933. 

Contract Act (1872), S. 26'4—Dissolution 
—Onus of proving that party dealing with 
firm has notice of it by retirement of partner 
is on such partner—Such onus is discharged 
if person proves that notice was given. 

The question whether a person dealing with a 
firm has notice of the dissolution of the firm by 
the retirement of one of partners from it is one of 
fact and the onus of proving that fact is plainly 
on such partner and this onus is discharged if 
there is evidence to the effect that notice was 
given. fP 14 0 2; P 15 C 1] 

W. H. Upjohn and M. A. Jinnah —for 
Appellant. 

L. DeGruyther and P. V. Subba Rao — 
for Respondents. 

Lord Alness.—These are consolidated 
appeals against the judgments and de- 
crees, dated 22nd October 1932, of the 
Judicial Commissioners of the North- 
West Frontier Province, reversing the 
judgments and decrees, dated 2Qd De¬ 
cember 1931, of the Court of the Senior 
Subordinate Judge of Peshawar. In the. 
first case, the Punjab National Bank, 
hereinafter termed “the plaintiff,” filed 
a suit for Rs. 10,242-11-2 on 11th March 
1929, against four brothers, Relumal, 
Dharam Chand, Gurmukh Dass and Kala 
Ram, who were said by the plaintiff to 
have been customers of the Bank and to 
have incurred to it a debt of that 


amount. The debt was alleged to have 
been incurred after July 1928. In the 
second case, which was directed solely 
against the appellant, the plaintiff sued 
for the balance of a loan account—viz., 
Rs. 6,887—the claim being based on a 
promissory note dated 8th June 1928. 
The main defence propounded by the 
appellant was that, on 5th October 1919, 
he ceased to be a partner in the firm of 
the four brothers, that notice of his 
retirement from the firm duly reached 
the plaintiff, that subsequent transac¬ 
tions were not with him, and that ac¬ 
cordingly he was free from liability for 
the sums sued for. It may be added that 
the fact of the dissolution of the part¬ 
nership in 1919 was not in dispute. The 
issue relates to whether or no the plain¬ 
tiff had notice of that dissolution. The 
circumstances under which the claims 
by the plaintiff were made sufficiently 
appear from the judgments in the Courts 
below, and their Lordships deem them¬ 
selves absolved from again rehearsing 
them in detail. S. 264, Contract Act, 
1872 (Act 9 of 1872) provides: 

“Persons dealing with the firm will not be 
affected by a dissolution of which no public notioe 
has been given, unless they themselves had 
notice of such dissolution.” 

Admittedly, in this case, no public 
notice of the retirement of the appellant 
in 1919 from the firm of the four brothers 
was given; but it was strenuously main¬ 
tained on his behalf that the plaintiff 
was apprised of that retirement before 
the debts sued for were contracted. If 
that was so, the problem submitted to 
the Board for decision is solved. The 
question whether the plaintiff had notice 
of the dissolution of the firm of four 
brothers by the retirement of the appel¬ 
lant from it is one of fact, and the onus 
of proving that fact is plainly, and in¬ 
deed admittedly, on the appellant. Has 
he then discharged that onus? Or must 
the verdict be one of “not proven?” The 
question is not free from difficulty, and 
the difficulty is increased by the course 
of the proceedings in the Courts below. 
The Senior Subordinate Judge does not 
allude to the question of notice in bis 
judgment, while the Judicial Commis¬ 
sioners dismiss it in a few lines. The 
latter say, in the course of their judg¬ 
ment, that 

“admittedly the bank did not know of the dis¬ 
solution until after the transaction on which the 
present suit is based,” 
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Their Lordships cannot help thinking 
"that this statement is based upon a mis¬ 
apprehension. It is true that no regis¬ 
tered notice was given, and it nmy be 
that the Judicial Commissioners in the 
T)aesage from their judgment now under 
-survey were referring to that fact. How. 
•ever that may be, the Judicial Commis¬ 
sioners then proceed, in effect, to hold 
that no such notice was given. Tlieir 
Lordships find themselves unable to 
agree with the conclusion of the.Tudicial 
Commissioners on this matter. The evi- 
■ dence to the effect that notice was 
given, in their Lordships’ opinion, 
suffices bo discharge the onus of proof. 
In the first place, the evidence adduced 
by the appellant affirms a general prac¬ 
tice of giving notice under the circum¬ 
stances which existed in this case, and 
raises a presumption that it was given. 
A new loan .account was opened by the 
firm in 1920, and it is clear from the 
■ovidenee that the practice of the plain¬ 
tiff was to make due enquiries regarding 
any applicants for a new loan. More¬ 
over, there is substantive and convincing 
-evidence to the effect that notice was 
given by the appellant to the plaintiff. 
The witness Gurmukh, who was adduced 
by the appellant, states that, in the 
application to the plaintiff for a loan, 
the names of the three brothers, omit¬ 
ting that of the appellant, were given. 
There is really no cross examination 
upon this testimony, and certainly no 
•contradiction of it, by production of the 
application form or otherwise. Further, 
there is the definite evidence of the 
■fitness Shival, who was also adduced 
by the appellant as a witness, who was 
manager for the plaintiff at the relevant 
period, and who was the appropriate 
person to make enquiry, to the effect 
that he was informed by one Amir 
•Chand, the Treasurer of the Bank, that 
the appellant had separated himself 
irom the firm by a deed of release. Amir 
Ohand, who was also called by the ap¬ 
pellant, in terms confirms this evidence. 
Now Shival held a responsible position 
in the Bank, and no suggestion has been, 
•or indeed could be made, against his pro¬ 
bity or truthfulness. The evidence of 
these witnesses constitutes a formidable 
body of testimony. 

The evidence adduced by the plaintiff 
^pi^tra is, in their Lordships’ view, negli¬ 
gible. Reliance was chiefly placed on the 


document printed on p. Cfi of the record. 
Now, in the first place, that document 
is stale. It is dated in the year 1909. 
In the second place, their Ijordsidps are 
uninformed as to the questions to which 
the document purports to supply the 
answers. In the third place, the appel¬ 
lant is referred to in the document not 
as a partner of the firm, but as an '‘over¬ 
seer”— as in truth he was. In their 
Lordships’ opinion no conclusion in the 
plaintiffs favour can safely be drawn 
from the terms of that document. No 
communication, written or verbal, bet¬ 
ween the appellant and the plaintiff, or 
any one on Iris behalf, between 1919 and 
1928 is proved in evidence, nor is there 
any evidence to the effect that the plain¬ 
tiff relied, in giving credit to the firm, 
on the document of 1909. In these cir- 
cumstances, their Lordships are not dis¬ 
posed to attach much importance to the 
negative evidence adduced by the plain¬ 
tiff. Their Lordships are prepared to 
hold, and do hold that the appellant has 
affirmatively established that the plain¬ 
tiff had notice of the appellant’s separa¬ 
tion from the firm of four brothers before 
the transactions in suit were entered 
upon, and that therefore the terms of 
the exception at the end of S, 264, Con¬ 
tract Act. are satisfied. In that view, as 
already stated, all other questions in the 
case which were argued before their 
Lordships’ Board are superseded, and 
their Lordships abstain from offering 
any opinion regarding them. Their Lord- 
ships will therefore humbly advise His 
Majesty that the appeals in both suits 
should be allowed, and that the judg¬ 
ments and decrees of the Judicial Com¬ 
missioners should be reversed. The ap¬ 
pellant must have the costs of the 
appeals. 

K.s. Appeal allowed. 

Solicitors for Appellant— Hy. S. L. 
Polak & Co. 

Solicitors for Respondents —Nehra & 
Co. 
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{From Haiujoon) 

20th November 1934 

TjOkd Tuankl:kton, Sik Lancelot 
Sanderson and Sir Shadi Lal 

j\Iaun(j Scin Shice —Appellant. 

V. 

2Iau7uj Sein Gyi and others —Respon¬ 
dents. 

Privy Council Appeal No. 95 of 1932. 

(a) Buddhist Law (Burmese) — Adoption— 
Kittima adopted son is entitled to share 
equally with natural son. 

Apart from the question relating to any rights 
of an ehle.st child, the kittima adopted sons are 
entitled to share equally with the natural sons 
of the adopter; 102G i?aH <7 148 (F5), Affirmed. 

[P 19 C 1] 

^ (b) Buddhist Law (Burmese) — Adoption 

— On death of wife, husband becomes abso* 
lute owner of common property of himself 
and his wife—Adoption by husband without 
second marriage—Adopted boy can share in 
inheritance not only of husband’s share in 
common properties but also share of his de* 
ceased wife. 

On the death of his wife, the husband becomes 
the absolute owner of the property which had 
been the common property of himself and his 
wife during his wife’s lifetime, and if he does 
not make a second marriage, he remains the 
absolute owner until his death. Hence the boy 
adopted by the husband after wife’s death with¬ 
out himself making a second marriage, shares in 
the inheritance not only of his own share of the 
common properties of himself and wife, but also 
the share of his deceased wife therein : 1924 P C 
88; 1915 L Bl and 1929 Bany 155, Ref. 

[P 20 C 1, 2] 

(c) Buddhist Law (Burmese) — Manukye 

— Succession—Two boys adopted by husband 
after death of wife—Death of daughter leav¬ 
ing son — Subsequent death of husband — 
Daughter’s son gets only one-twelth (one- 
fourth of one-third). 

Where a person dies leaving behind two ad¬ 
opted boys adopted after his wife's death and 
himself not remarrying and a daughter's son 
which daughter has predeceased him, the ad¬ 
opted boys become his sons. As such the daugh¬ 
ter’s son gets only one-fourth of what would 
have fallen to his mother, i. e., one-fourth of one- 
third, equal to one-twelth (Manukya X 15); 1926 
Rang 148 (FP), Appl. [P 20 0 2] 

W. H. Upjohn and A. P. Pennell —for 
Appellant. 

A. M. Dunne and J. M. Parikh —for 
Respondents. 

Sir Lancelot Sanderson. — This is 
an appeal by Maung Sein Shwe by spe¬ 
cial leave from a decree of the High 
Court of Judicature at Rangoon, dated 
13th June 1929, which affirmed the 
decree of the District Court of My- 
aungmya, dated 3rd April 1928. Tho suit 
was brought by Maung Sein Gyi (herein¬ 
after called the plaintiff) against defen¬ 
dant 1, Maung Htin Gyaw, the father of 
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Maung Sein Shwe, who was defendant 9 
and is hereinafter called the appellant^ 
Maung Po Chein, hereinafter called 
defendant 3, and defendants 4 and 5^ 
who were assignees of the plaintiff and 
defendant 3 of some of the property im 
dispute. At the time of the suit the: 
appellant was a minor and was repre¬ 
sented by his guardian and father Maung; 
Htin Gyaw. The suit was brought by 
the plaintiff for the administration of 
the estate of U Po Thet, a Burmese 
Buddhist, who died in the Myaungmya- 
district on 4th January 1924, leaving a< 
considerable fortune, and the questioib 
in this appeal relates to the succession) 
to the said estate. 

The following are the material facts r 
U. Po Thet was married to Ma Kyi Nyo- 
They had four children: the three eldest? 
children died young and without issue- 
The fourth, a daughter, born in 1894,. 
was called Ma Saw Hla. In 1912, the: 
daughter married Maung Htin Gyawv 
defendant 1 in the suit. On Ist may 
1914, the appellant, son of the said 
daughter and defendant 1, was boroi. 
Five months later Ma Saw Hla died :: 
both her parents were alive at the time- 
of her death. In 1922, Ma Kyi Nyo, th» 
wife of U Po Thet and the mother of Ma. 
Saw Hla, died. On 31st December 1922,. 
U Po Thet made a gift (called a shinbyn 
gift) to the appellant by a registered 
deed of about 611 acres of paddy land, a 
pucca house and diamond and gold orna¬ 
ments An issue was raised at the trial 
as to the execution and the validity of 
this deed, but there is now no questioa 
as to this deed except that it is alleged 
by the appellant that by a slip the pucca 
house was omitted from that parfc of the: 
decree which related to the shinbyu gift. 
Reference to that matter will be made: 
later. On 11th October 1923, U Po Thet- 
executed a deed of adoption which was- 
duly registered. By this deed U Po 
Thet adopted the plaintiff^ and defen¬ 
dant 3 as his kittima sons “with a vie^ 
to inherit good and bad inheritance. 
This phrase was said to mean that tho 
adopted sons would inherit not only the 
assets but also the debts of Xj Po Thet.. 
The deed provided that : 

“The two adoptees, namely, Maung Sein Gyi’ 
and Maung Chein also undertake according to 
the duties of sons towards the parent to perform 
the duties important and unimportant 
look after and feed the Kyaungtaga TJ Po Thea 
when he is in sound health, to treat him wita 
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medicine and by the help of physician duriuR his 
illness and to look after and take caro of, accord¬ 
ing to law as the .natural sons of Kyaungtaga 
XJ Po Thet, his own moveable properties, such ns 
diamonds, gold, rice, paddy, household furni¬ 
tures, etc., and immovable properties, such as 
paddy lands, pucoa house, granary, garden lauds, 
etc., with the exception of the pucca liouse, 
paddy lands and diamond and gold jwellertcs 
which had been given previously to his grandson 
Maung Sein Shwe by a deed. Accordingly, alter 
this deed of adoption of Maung Sein Gyi and 
Maung Chein who are the sons of his own 
youriger brother Maung Tba Dun (deceased) as 
Kittima sons with a view to inherit, is drawn 
up, he, the adopter Kyaungtaga U Po Thet, 
signs it with consent.” 

In January 1924, U Po Thet died. In 
1924 a suit was brought by the appel- 
lant s father in which he claimed to be 
an adopted son of U Po Thet ; in this he 
failed, and it is not necessary to refer 
further to that suit beyond stating that 
the Listrict Judge disposed of that suit 
and the present suit, which was insti¬ 
tuted in Jannary 1925, in one judgment 
In the present suit, viz., No. 9 of 1925, 
the plaintiS, one of the adopted sons, 
prayed for a decree: 

(l) Declaring that ho is a- Keittima adopted 
son of the deceased U Po Thet and as such is 
entitled to ll/48th share in the Estate of U Po 
Thet deceased. (2) That the Estate of the said 
U Po Thet deceased be administered by and 
under the direction of this Honourable Court. 
(3) That accounts of both moveable and immov¬ 
able properties together with mesne profits ac¬ 
cruing therefrom may be taken.” 

An issue was stated at the trial as to 
the validity of the adoption deed,but no 
question was raised in respect thereof in 
this appeal, and the adoption must be 
taken as a valid adoption. The question 
remains as to what was the effect there¬ 
of. It appears that it was not until the 
end of the trial, in fact, during the final 
argument, that the point was taken on 
behalf of the appellant that he must be 
considered as the son of the only sur¬ 
viving child of the first marriage, and 
that the adopted sons must be consi¬ 
dered the children’of a putative second 
marriage. 

The theory on which this allegation 
was based was that inasmuch as the 
adoption of the plaintiff and defend¬ 
ant 3 was made by U Po Thet alone, 
after the death of his wife, Ma Kyi Nyo, 
the plaintiff and defendant 3 must 
be considered as the children of a puta¬ 
tive second marriage. It was therefore 
argued tuat the plaintiff and defend, 
•rant 3 must be considered as the step 
uncles of the appellant, whose share was 


alleged to be two-thirds;. The learned 
District Judge said tlint lie believe;! the 
said theory was new to Jhiddhist law. 
and rejected the ahove-rneiU.ioned con¬ 
tention. He stated that tliore is no 
authority for the propositior; tliat there 
must be a fictitious second wife pre¬ 
sumed to be the mother of the chilriren 
adopted by a widower. Ho therefore 
made a decree that the plaintiff's sliare 
in the estate was ll/24ths and that the 
share of defendant 3 was ll/24ths. The 
learned Judge stated that he understood 
it was admitted that if Htin Gyaw (de¬ 
fendant l) did not prove his adoption 
and the plaintiff' and defendant 3 prove 
theirs, the share of the appellant “as an 
out-of-time grandchild” would be one- 
twelth. The learned Judge therefore 
after giving certain directions as to the 
interest of the assignees, made a decree 
according to the above-mentioned judg¬ 
ment. The appellant and his father ap¬ 
pealed to the High Court, wliich heard 
both appeals together. 

In dealing with the above-mentioned 
contention, the learned Judges of the 
High Court said that no authority in 
support thereof had been cited and that 
the point w'as not pressed in argument, 
before them, Both appeals were dis¬ 
missed. It is against the decree made 
by the High Court in the 1925 suit that 
the appeal to His Majesty in Council i& 
brought. The only que.stion argued was. 
to wliat shares the appellant and the 
adopted sons, viz., the plaintiff and de¬ 
fendant 3,’are entitled. The case for 
the appellant at the hearing of this ap¬ 
peal was not based on the contention 
which was urged in the Courts in 
Burma, and the point, which was pre¬ 
sented on behalf of the appellant, was 
taken for the first time at tlio heaving 
of the appeal before their Lordships. 

Stated shortly, the contention was 
that on the death of U Po Thet the ap¬ 
pellant was entitled to the wiiole of Ma 
Kyi Nyo’s interest in what was called 
during the argument, for the sake of 
brevity, the common estate ; and that 
as regards the interest of U Po Thet in 
such estate, the appellant w-as entitled 
to two-thirds thereof, or in the alter¬ 
native, if he was entitled to no more 
than an equal share with the adopted 
sons, ho 'should not be treated as an 
**out-of.time grandchild”. The above- 
mentioned contention was based upon 
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tlio fact tliat the adoption was made by 
X'j Po Tliet after the death of his wife, 
and it was argued tliat he could only 
adopt the plaintiff and defendant 3 to 
inherit a share in his share of the com¬ 
mon estate, that the effect of the adop¬ 
tion was equivalent to the effect of a 
second marriage by U Po Thet, and that 
on such adoption there vested in the 
appellant a right of inheritance to the 
whole of Ma Kyi Nyo’s share of the 
common estate of U Po Thet and Ma 
Kyi Nyo. To put the point in other 
words, it was contended that the sons 
adopted by U Po Thet after his wife’s 
death could not have any interest in the 
wife’s share of the common estate. The 
argument was based mainly upon the 
dhammathat known as Manukye, and 
reference was made by both sides to the 
translation thereof by Mr. D. Richard¬ 
son. The tenth volume relates to the 
law of inheritance, and reliance was 
placed cliiefly upon Rr. 66 and 67 of 
that volume. 

No. 66 is as follows: 

“A person takes a wife who dies leaving child¬ 
ren ; he takes another, she also dies leaving 
children ; he takes a third, she also dies leaving 
children, the law of inheritance between these 
three children at the death of the father is this: 
if a person have a wife and she die leaving child¬ 
ren, and before the property is divided amongst 
them the father takes another wife, having borne 
him children she dies, and whilst the property 
is still undivided, he takes a third and she dies 
in giving birth to her first child, and the father 
also dies ; the Judge having collected the pro¬ 
perty to be divided between the three families 
shall thus decide : let the children of each wife 
take their own mother’s separate hereditary pro¬ 
perty (Thengthee). The hereditary separate pro¬ 
perty of the father he has had since the time of 
the first wife, which has not been increased or 
added to, during the time of the other two wives, 
shall be called ‘ahtet.’ former propertv. It is 
said, when there are two families, that the child¬ 
ren of the elder shall have two and of the 
younger family one share. Now when there are 
three families, the mothers only differing, be¬ 
cause they centre all in one father, let it be 
divided into four shares, of which, let the child¬ 
ren of the first wife have two, and the children 
of the others one each, and if there be debts, let 
them pay them in the same proportions. Should 
the property have come into his possession in 
the time of the second wife, or of the last, let 
the division be the same, of property and debts. 
Why is this ? because after the death of one wife 
the husband took another, and after her death 
a third, and the law has laid it down that the 
husband is the owner of the wife’s property. Of 
the original property, let the children of the 
mother in whose time it was received have two 
shares ; this is said when the parents were living 
together at the time the property came into pos¬ 
session.” 


No. 67 relates to the converse case, 
viz., the case of a woman having three 
successive husbands, and children by 
eech, and prescribes the partition 
between the children on her death. It is 
not necessary to refer to the terms there¬ 
of in detail, as the terms of No. 66 are 
sufficient to illustrate the argument 
which was presented. 

It is clear, of course, that No. 66 in 
berms does not apply to the facts of the 
present case, because U Po Thet did not 
marry anyone after the death of his 
wife, Ma Kyi Nyo. It was however 
argued that having regard to the terms 
of the dhammathat, and especially to 
the provision contained therein, that on 
the death of the father the children of 
each wife should take their mother’s 
separate hereditary property, the proper 
inference to be drawn was that the chil¬ 
dren of each marriage had on their 
mother’s death a vested interest in her 
estate which could be enforced on the 
father’s death or by way of partition on 
the father’s remarriage. 

No authority precisely covering this 
point was produced to their Lordships, 
and it therefore becomes necessary for 
their Lordships to examine the Burmese 
Buddhist law, for the purpose of ascer¬ 
taining, if possible, whether there is any 
ground for the above-mentioned con¬ 
tentions. There is no doubt that IT Po 
Thet, according to Burmese law, had a 
right to adopt the plaintiff and defen¬ 
dant 3, even though the appellant, the 
son of his daughter, was alive. This 
was not disputed; and, further, XJ Po 
Thet had a right to adopt the plaintiff 
and defendant 3 with a view to inheri¬ 
tance. The position and rights of keik- 
tima adopted sons were stated in the 
judgment of the Full Court of the High 
Court at Rangoon, consisting of the 
Chief Justice and four Judges in 1926 
Rang. 148 (l), at p. 200, as follows: 

“We are satisfied that according to the dbam- 
mathats the position of the keiktima .child in 
respect of inheritance was inferior to that of own 
children, but in view of the jndicial decisions 
which for many years have recognized the right 
of the keiktima child to share equally with the 
own children we are of the opinion that that 
light should not now be questioned.” 

The learned Judges then proceeded 
with the question whether a keiktima 
child could be ‘auratha.' I n view of 

1. Maung Po An v. Ma Dwe, 1926 Bang 148^=98 

I 0 621=4 Bang 184 (F B). 
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this judgment and the judicial decisions 
referred to therein, their Lordships are 
of opinion that it must now be taken 
that apart from the question relating to 
any rights of an eldest child, thekittima 
adopted sons are entitled to shave equally 
with the natural sons of the adopter. 
The question therefore arises, and in 
their Lordships’ opinion it is the crucial 
question, what w‘«s the property with 
respect to which U Po Thet was entitled 
to adopt the plaintiff and defendant 3 as 
kittima sons, i. e., sons with a view to 
inheritance. It could only be to the 
property of which he was the owner. 
After his wife s death he was the sole 
owner of the property which he had 
brought, on his marriage, to the common 
estate, and he was entitled to adopt the 
plaintiff and defendant 3 bo succeed him 
to that property in such shares as the 
Burmese law permits. The question 
then is. was U Po Thet entitled to adopt 
the two above-mentioned persons as his 
sons with a view to their inheriting or 
sharing in the inheritance of his late 
wife s share of the common estate. 

In their Lordships’ opinion, the an¬ 
swer to that question must depend upon 
what was V Po That’s right upon the 
death of his wife in respect of her share 
of the common estate. On behalf of 
the respondents, for whom Mr. Dunne 
appeared, viz., respondents 4. 5, 6 and 8, 
it was contended that U Po Thet on his 
wife’s death became absolute owner of 
her share in the common estate, inas¬ 
much as there was no eldest son or 
daughter entitled to any specified pro- 
perty, and r-emained such owner inas¬ 
much as he did not marry again. On 
the other hand it was contended on 
behalf of the appellant that on his wife's 
death U Po Thet did not become absolute 
owner of ber estate, that the rights 
.given to children by theabovementioned 
•dammathats could only rest upon some 
specific right in the nature of property 
in the, mother 8 estate, and that there¬ 
fore V Po Thet on his wife’s death had 
only-a limited interest in ber estate. It 

was admitted that U Po Thet was enti¬ 
tled to take possession of such property 
and to remain in possession thereof until 
his death or re-marriage, and that he 
could dispose of it during his lifetime, 
ibut not by will. 

It appears however that by Burmese 
law when after the death of one parent 


the surviving parent romarrios, the chil¬ 
dren of the first marriage arc entitled bo 
claim partition, unless bliero lias been a 
previous partition between them and the 
surviving parent, that sucli right lias 
been regarded as vesting on the re¬ 
marriage, and that the estate, subject to 
such partition, is the estate liohl by the 
surviving parent at the time of the re- 
marriage: see 1929 Rang. 155 (2). This 
is relied on by the appellant in support 
of his contention. On the otlier hand, 
the fact that the surviving husband has 
a right to enter into possession of the 
deceased wife’s share of the common 
estate and to dispose of it as he likes 
during his life, seems to be consistent 
only with his being the absolute owner. 
In this state of things it is satisfactory 
to find that there is authority upon this 
particular point. In 1915 it was held 
by the Full Bench in 1915 L. B. 1 (3) 
that: 

“Subject to any claim by the eldest son to 
certain specified property and to a quarter share 
of the joint property, and to any claim by the 
eldest daughter to certain specified pvoporty, a 
Burmese Buddhist widow has an absolute right 
of disposal over the whole of the joint property of 
herself and her late husband as against the 
children of their marriage.’' 

That was the case of the wife survi¬ 
ving her husband, but on reference to the 
judgments it appears that the learned 
Judges were of opinion that the same 
rule would apply to the case of the hus¬ 
band surviving his wife. As forinstance 
at p. 516 (of 8 L. B. R.) Parlett, J., is 

reported to have said as follows: 

“ I think therefore that the following rules 
may be'deduced. On the death of one parent the 
surviving parent inherits all their joint property; 
if however the eldest son or daughter is grown 
up be or she is entitled to certain specified pro¬ 
perty of the deceased parent and in the case of 
the eldest son to a one-fourth share of the bulk 
of the estate; unless the surviving parent re¬ 
marries none of the other children are entitled 
to claim anything until that parent’s death; nor 
do the texts indicate that such children have an 
interest in the property, though their right to 
partition is postponed till the death of the sur¬ 
viving parent; such a principle would I think be 
foreign to Burmese Buddhist Law and on the 
contrary many of the texts make it clear that 
the children cannot protest if the property is 
exhausted before the right to claim partition ac* 
ctues.” t 

In 1924 P. C. 88 (4) it was held that: 

2. Ma Shwe On v. Ma Kin Nyani, 1922 Bang 155 

=118 I C 630=7 Rang 240. 

3. Ma Sein Ton v. Ma Son, 1915 L B 1=30 I 0 

588=8 L B R 501 (P B). 

4. Ma Tbaung v. Ma Than, 1924 P C 88=80 I G 

1031=51 I A 1=51 Oal 374 (P C). 
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• “ Under Burmese Buddhist Law, where after 
the death of the wife, the husband partitions the 
property with their children, and marries again 
taking liis share with him, on his death the 
children by the former marriage cannot claim to 
inherit.” 

The question in that case ^Yas the true 
construction of a certain document, and 
it was lield that it was a partition made 
by the father with iiis children after his 
first wife’s death. Mr. Ameer Ali in de¬ 
livering the judgment of the Board is 
reported to have said at pp, 7 and 8 
(of 51 I. A.) as follows: 

” U Nycin was about to contract a second 
marriage. Under the Burmese law whatever he 
possessed at the time of contracting the relation¬ 
ship which he contemplated would become on the 
jTiarriags the common property of bis wife and 
himself. Nothing was more natural than that, 
influenced by the effect of such an eventuality on 
the po.sition of his children by Ma Gale, he 
should, iu order to provide for them during his 
lifetime, whilst he was absolute owner of the 
properties he possessed, decide upon a partition 
which would secure 'a definite share in his or 
her own right to each child. He accordingly, 
with the agreement and consent of his sons and 
daughters, entered into the arrangement embo¬ 
died in Ex. L. None of them was entitled to any 
share in his lifetime.” 

There seems to be no doubt on the 
facts of that case that the properties 
he possessed” referred to in the cited 
passage included the common properties 
of XJ Nyein and his first wife Ma Gale, 
and their Lordships seem to have as- 
sumed that after the death of Ma Gale, 
the surviving husband, U Nyein, became 
the absolute owner of such property and 
remained the absolute owner until his 
second marriage, and that it was whilst 
he was such absolute owner and before 
he contracted the second marriage that 
he entered into the arrangement with his 
children by the first marriage. There 
are other decisions in Burma to which 
their Lordships’ attention was directed. 
It is not necessary to refer to them be¬ 
yond saying that they point to the sanie 
conclusion. 

In their Lordships’ opinion these de¬ 
cisions show that the contention of the 
respondents is correct, and that on the 
death of his wife U Po Thet became the 
absolute owner of the property which had 
been the common property of XJ Po Thet 
and his wife during his wife’s lifetime,' 
and as be did not make a second mar¬ 
riage, he remained the absolute owner 
until bis death. That being so, .Xj Po 
Thet was entitled to adopt the plaintiff 
and the third defendant with a view to 
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share in the inheritance not only of his 
own share of the common properties of 
himself and his wife, but also the share 
of his deceased wife therein. Their 
Lordships therefore agree with the con¬ 
clusion of the High Court as to the ad¬ 
opted sons’ right to share in the inheri¬ 
tance, and that the adopted sons would 
share equally with the appellant sub¬ 
ject to the question whether the appel* 
lant must be treated as “an out of time 
grandchild. The only dhammathat to 
which their Lordships’ attention has 
been drawn, as affecting this question, is 
Manukye, X. 15. The last paragraph 
thereof runs as follows: 

” Id the case of the death of the younger 
children occurring before the parents the law for 
partition of the inheritance between their child¬ 
ren and the (co-heirs) relations of their parents 
is this: The children of the deceased have one- 
fourth of the share which would have .come to 
their parents.” 

It was argued for the appellant that 
the rule should only be applied when 
the question relates to relations of the 
whole blood, and not in such a case as 
this, where two of the parties claiming 
to share in the inheritance are adopted 
sons. Apart from the fact that this does 
not seem to have been relied on in the 
Courts in Burma, their Lordships having 
regard to the above mentioned decision 
in 1926 Rang 148 (l) as to the position of 
kittima adopted sons, can see no reason 
why the above mentioned rule should 
not apply to this case. Upon adoption, 
the plainti^ and the third defendant 
became sons of U Po Thet, and the ap¬ 
pellant is a son of U Po Thet's daughter, 
and is therefore entitled to one-quaiter 
of the share which would have fallen to 
his mother, i. e., one-quarter of one- 
third, which is one-twelfth, or two 
twenty-fourths, and that is the.share 
which has been awarded to him. It 
only remains to refer to the allegation 
made on behalf of the appellant that 
the decree made by the District Judge 
in Suit 9 of 1925 dated 3rd April 1928» 
did not award to him the pucca houss 
included in the shinbyu gift to the ap¬ 
pellant. The learned counsel for the 
respondents was not able to make any 
admission with respect to this matter in 
the absence of any instructions thereon. 
Their Lordships therefore are of opinion 
that this case should be remitted to the 
High Court, but solely in order that such 
steps, as may be necessary, should ba 
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taken to ascertain whether there has 
been a slip in the decree, as alleged and 
so, in order that the necessary amend¬ 
ment of the decree may be made. Their 
Lordships, for the above reasons, are of 
•opinion that the appeal should bo dis¬ 
missed with costs, with a direction to 
the High Court as hereinbefore indica- 
ted, and they will humbly advise His 
Majesty accordingly. The costs will in- 
-olude those reserved by the two orders 
in Council of 27th October 1930, which 
must be paid by the appellant. 

Appeal dismissed. 

Solicitors for Appellant — Holmes Son 
■& Pott, 

Solicitors for Bespondents — J. E. 
Lambert, 
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27th November 1934 

Lobds Alhess. Atkin and Sir 
Shadi Lal 

Seth Pratapsingh Moholalbhai and 
■another —Appellants. 


> • 

Keshavlal Harilal Seialwad Skud ano- 
4her —Respondents. 

Privy Council Appeal No. 30 of 1933. 

(a) Debtor and surety — Surety is dis- 
•charged as soon as original contract is 
altered without hia consent. 

The surety, like any other contracting party 
■^nnob be held bound to something for which he 
has not contracted. If the original parties have 
-expressly agreed to vary the terms of the original 
contract no further question arises. The oricinal 
contract has gone, and unless tho surety^ has 
Assented to the new terms there is nothing to 
which he can be bound, for the final obligation 
of the principal debtor will be something differ- 
■ent from the obligation which the surety guaran- 
twd. Presumably he is discharged forthwith on 
the contract being altered without iiis consent 
<op the parties have made it imposSble for the 
^arauteed performance to take place • Best v 

promisoi' to hit promise. 

Whether 8. 183 relates only to continuinir 
** intended to affect a guarantee of 
■one obli^tion, and if so what it means, in anv 
view of the section, it cannot operate to alter the 

contract of guarantee.'that the 

hold the promisor to his promise. [P 25 0 1] 

M, A. Jinnah—tor Appellants 


Lord Atkin. Tliis is an appeal from 
a judgment of the Iligli Court at Bombay 
reversing tho judgment of tho Siihortli- 
nato Judge at Ahmedabad who had given 
judgment for the plaintiffs. Tho snit 
was brought on a surety bond given by 
the defendants guaranteeing a loan on 
mortgage, which the plaintiffs Iiad lent 
to one Desai Krishnalal Narsinhial whoso 
wife was a sister of the respondents. 
The defence was that the sureties )iad 
been released by the subsequent dealings 
between the creditors and the principal 
debtor. It appears that before the mort¬ 
gage in question was executed the prin¬ 
cipal debtor, a pleader in Ahmedabad, 
had given mortgages over four different 
parts of his immovable property to 
various creditors to secure loans which 
were then outstanding. The transaction 
with the creditors, who appear to be 
administrators of a charitable fund,'was 
in the nature of a consolidation mort¬ 
gage whereby Krishnalal was to borrow 
Rs. 1,25,000, which was to be applied in 
redeeming the four properties, the len¬ 
ders to have a mortgage over the four 
properties, The mortgage deed, which is 
in Gujerati, is dated 17tli October 1921. 
It is headed Deed of mortgage with 
possession for Rs. 1,25,000 in respect of 
the property situate in North Dascroi. 
After stating the parties it proceeds : 

I (the mortgagor) give this in writing as fol- 

(borrowed) Rupees 
1,25.000, m words oue luc and twenty-five thou¬ 
sand, in full, in cash, of the Bombay currency 
on personal security. Interest on the same is to 
accrue due at the rate of nine per cent per 
annum;inallBs. 11.250. in words eleven thou¬ 
sand two hundred and fifty rupees, are to accrue 
due thereon) for interest every year. I am to pay 
every year the said interest including (interest 
for) an intercalary month. In security for the 
moneys of this deed and the interest thereon 
(I mortgage the following property :-) Houses 
and bungalow and land belonging to me by right 
of exclusive ownership and being in my posses¬ 
sion, which are situate within the sim (limits) 
of the City of Ahmedabad aud Madalparor 
Ohhadavad and Vadaj in Taluka and Sub-dis¬ 
trict North Dascroi, District Ahmedabad. The 
particulars thereof are as under.” 

The document then proceeds to set 
out four properties ; 

No. 1. Mortgaged to Jayantilal Motilal Co 
for Rb. 30.000. 

No. 2. Mortgaged to Jayantilal Motilal Co 
for Rs. 25,000. 

No. 8. Mortgaged to B. Maganbhai for 
Rs. 30,000. 

No. 4. Mortgaged to Sheth Jiwanlal Cbunilal 
for Rs. 10,500. 

It then continues ; 


22 Privy Council 

“ As to tlie property thus described ... I have 
by this writing given the same to you in mort¬ 
gage with possession for the moneys of this deed 
and the interest thereon and have made over 
that same into your possession.” 

After providing tliat the income after 
meeting expenses for repairs, etc., is to 
Vje applied to keeping dov,-n the interest 
anil as to any balance to be credited to 
principal it sets out terms as to insu¬ 
rance and repairs ; 

■' You have advanced the moneys of this deed 
to mo for the period of a year. I am to pay the 
said moneys and the interest immediately after 
the expiry of the said period whenever you make 
a demand for the same.” 

Then, after again setting out the par¬ 
ticulars of the existing mortgages over 

the four properties the deed concludes : 

On the security of the aforesaid property 
Rs. 1,01,500 and the interest thereon are pay¬ 
able by me to the above mentioned persons. 
Tlierefore in order to enable you to pay off the 
^’aid debt the amount of this deed (namely) 
Rs. 1,25,000 has been kept by me as Anamt (in 
deposit) with you. Therefore I am to get the 
said debt paid to them by you, to get the full 
satisfaction entered on the mortgage bonds re¬ 
lating to the said property and to obtain releases 
(reconveyances) according to law in respect of 
the sold mortgage bonds and to hand over the 
same to you. Tjikewise I am to deliver to you 
the documents delivered by roe to them as well 
as the documents that may be with me. And as 
to tlie surplus amount that may remain over, 
you arc to hand over the same in cash to me. In 
this way Rs. 1,25,000 are to be made up and 
taken in full. And as regards the mortgage 
encumbrances that there are at present on the 
said property, on tho same being discharged 
with the moneys taken from you, the whole of 
the property mentioned in this deed will be 
deemed to be as in first mortgage for your 
amount, I have not in any manner given this 
property to any other person except as stated 
above, by a writing, nor is the same subject to 
any claim or share on tho part of any one nor is 
the same subject to a charge for moneys due.” 

The surety bonrl was dated on 24th 
October 1921, the parties being the 
mortgagees to the deed above described 
and the two sureties. The material 
part is as follows: 

‘Desai Krisbnalal Narsinhlal residing near 
Sovka’s Wadi in Kbadia, Ahmedabad. borrowed 
from you Rs. 1,25,000, in words rupees one lao 
twenty-five thousand in full in cash of Bombay 
currency at interest at the rate of rupees nine 
pec cent, per annum. Insecurity of the said 
amount he has passed a deed of mortgage with 
possession of his property. That being so, should 
the said Desai Krishnalal Narsilal fail to pay 
the whole of the amount mentioned in the said 
deed with interest or should the same be not re¬ 
covered from his property, then as to whatever 
amount may be found claimable by you with 
inteiest under the said deed we, our guardians, 
heirs and assignees jointly and severally are to 
pay the whole of the same. Should we fail to 
do so, you may recover the same from the per¬ 
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son and property of ourselves and our gaat- 
dians, heirs and assignees in such way as yon 
like.” 

The deed of mortgage there mentioned 
had, in fact, been shown to the sureties 
before they executed the bond. The 
exact legal effect of the document of 
17th October immediately after execu¬ 
tion is perhaps not very clear. It pur¬ 
ports to be a deed of mortgage with 
possession, but at the time some of the 
properties at any rate were in the pos¬ 
session of the then mortgagees. The 
new mortgagees are to open an account 
of Rs. 1,25,000 in favour of the debtor. 
Interest is to run on this amount from 
the date of the account being opened. 
Tho debtor undertakes to operate on the. 
account to redeem the four properties 
by paying the mortgage moneys men¬ 
tioned, with of course interest and ex¬ 
penses. As each property is redeemed 
the appellants become mortgagees with, 
possession of it in respect of the whole 
advance of Rs. 1,25,000 and interest. 
Meantime the appellants have a mort¬ 
gage over the whole properties (i. e., un¬ 
til redemption of each, a second mort¬ 
gage) for the whole sum and the inter¬ 
est. On 29th November 1921, the debtor 
redeemed properties Nos. 1 and 2 for 
Rs. 60,000. which were duly debited to 
his account. On 7th March 1922, he 
redeemed property No. 3 for Rs. 34,000, 
which was also debited to his account. 
As to the fourth property, it was never 
redeemed, and the agreement of I7th 
October in respect of it was never car¬ 
ried out. The respondents sought to- 
put in evidence a document •‘dated 14tli. 
May 1922, which, as they alleged, varied 
the mortgage-deed. It was objected to 
as a document requiring registration 
under S. 17 (b). Registration Act, and 
therefore inadmissible under S. 49 of 
the same Act. The Trial Judge rejected 
it on this ground. Nanavati, J., how¬ 
ever, admitted it on the ground that it 
was not within S. 17 (b), and, secondly* 
that it was in any case being used for a 
collateral purpose. The document is in 
the following words: 

‘To Messrs. Harilal Jethabhai and Sha Ohuni- 
lal Bhagubhai managing representatives of the 
firm of Sheth Anandji Kalyanji, both residing 
at Ahmedabad Written by Desai Krishnalal 
Narsinhlal residing at Sevka’s Wadi in Khadia, 
Ahmedabad. To wit:—On 17th October 19*1 
I passed in your favour a deed of mortgage with 
possession for Rs. 1,25,000, in words one lac and 
twenty-five thousand, and got it registered on 
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tho same day. In paia. 4 of ths aforesaid docu* 
ment there has been mentioned a piece of land 
admeasuring 1 aore and 8. gunthns out of 4 
acres and 22 gunthas, bearing Old Survey No. 578 
and Revision Survey No. 662 in the outskirts 
of Mouza Vadaj, a village in Taluka North Dns- 
kroi; and the said land was purchased in the 
nameofThakot SUambhuprasad Chimanlal on 
my behalf and with my moneys. Having bor¬ 
rowed Rs. 16,600, in words sixteen thousand and 
^ve hundred, I have given the same to Sheth 
Jivanlal Chunilal in mortgage with possession. 
The said land is still in the possession of the 
Sheth Jivanlal Chunilal: and now it has been 
settled that I should sell the said land to the 
mortgagee Shoth Jivanlal Chunilal for the 
mortgage amount and the amount of interest 
thereon. That being so, 1 am not to take from 
you and you are not to pay me such amount as 
would be covered by the said land. That is to 
say, I have received under the said deed of mort¬ 
gage with possession Rs. 94,125, in words ninety, 
four thousand one hundred and twenty-five- 
which I got paid by you to different mortgagees 
and as to Rs. 5,876, in words rupees five thousand 
eight hundred and seventy-five, being the bal¬ 
ance which I was to take under the deed of 
mortgage with possession of the said date, I 
have thisday got the same paid by you in cash in 
Bombay currency tc^Mr. Kunjlal Tolaram. Thus 

1 have received Ra. l,00,0CO, in words rupees one 
lakh, under the deed of mortgage of the aforesaid 
date against the properties mentioned in 
paras. 1, 2 and 3 and excepting the land in the 
outskirts of Vadaj mentioned in para. 4 out of 
the properties mentioned in the whole docu¬ 
ment of the aforesaid date. And the deed of 
mortgage with possession of the aforesaid date 
18 to be considered as the deed of mortgage with 
possession of properties mentioned in paras, 1, 

2 and 8 for that much amount with interest ac¬ 
cruing due thereon. Ahmedabad. 14th may 
1922. My own handwriting. 

It is signed by Krisbnalal. The docu¬ 
ment was stamped as a receipt, but it is 
more than a receipt and appears in 
terms to be a written agreement to 
vary the terms of the mortgage of 17th 
October 1921. The last sentence of the 
document seems to make this evident. 
Nanavati, J., considering that the docu¬ 
ment of 17th October 1921 was only 
an agreement to give a mortgage, and 
did not itself create any charge over 
land, saw no reason why such an agree¬ 
ment should not be varied by an un. 
registered agreement. In this view it 
would appear that the earlier docu¬ 
ment itself need not have been regis¬ 
tered. But, in their Lordships’opinion, 
the earlier document created a charge 
upon immovables, while the later docu¬ 
ment released the charge upon the pro¬ 
perty No. 4. It came, therefore, directly 
within the terms of 8. 17 (b), required 
^Registration and was not admissible in 
evidence. If this be so, it would not 


be open to the respondents to give 
secondary evidence of tlie agreement 
contained in the document of 14th May 
by producing the entry in the plain, 
tiff’s journal, which was admitted by 
Nanavatti, or by tendering any other 
evidence. This would be in violation 
of S. 91, Evidence Act. Nor in their 
Lordships’ opinion, if the document be 
inadmissible as between the parties,, 
can it be said to be used in the present 
suit for a collateral purpose. It is- 
sought to be used for the express and 
djrect purpose of showing that property 
No. 4 was in fact released under the 
varied mortgage constituted by the 
document in question. The decisions 
as to collateral use of unregistered docu¬ 
ments are therefore irrelevant, and are' 
not under consideration in this judg¬ 
ment. It follows from what has been, 
said that the trial Judge was right in> 
rejecting the evidence proffered by the 
defendants that the mortgage of 17th 
October had been varied by the agree¬ 
ment of 14th May. 

But the defendants say that the 
matter does not rest there. Though 
they failed to prove the specific agree¬ 
ment to vary the original contract, they 
did succeed in showing, according to 
this contention, that the original con¬ 
tract was not in fact performed. As to 
this the facts are not really in dispute 
What happened as to the property No. 4 
was that Krisbnalal sold it to the then 
mortgagee for a sum which is not stated. 
That this was done with the assent of 
the plaintiffs is clear. Krishnalal, of 
course, put it out of his power to re¬ 
deem the mortgage No. 4; no part of the 
advance of Rs. 1,25,000 could be used 
for the purpose of redemption : and the 
plaintiffs recognized the position and 
appreciated that they had no further 
claim on the property. As one of the 
plaintiffs said in evidence, "We had no 
right to the security of vaday land 
[No. 4] thereafter as we were not to pay 
thereafter.” To redeem the first three 
properties the plaintiffs had advanced 
Rs. 94,000. 

To redeem the fourth property would 
have required Rs. 16,500 with such 
interest as might be due. Any balance 
from the Rs. 1,25,000 would have been 
paid to Krisbnalal. In fact, the plain¬ 
tiffs appear to have advanced no more 
than Rs. 1,00,000, paying to Krishnalal 
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a sum of Rs. 5,875, which, with Rs. 125 
costs and the Ks. 94,000, made up the 
round sum mentioned. And for this 
sum only with interest is liis claim 
'against the sureties based. It appears 
;therefore that whereas the guaianteed 
itransaction was an advance of Rupees 
1,25,000 on security of four properties, 
jtlie transaction carried out was an ad- 
ivance of Rs. 1.00,000 on security 'of 
Jthree properties. In their Lordships’ 
opinion the sureties cannct be held 
liable in respect of this performance, 
which was not what they contracted to 
guarantee. 

It appears to their Lordships that the 
law on the discharge of sureties has 
been somewhat obscured by the empha¬ 
sis laid in the cases on an agreement 
between the parties to vary the terms 
of the original agreement. The princi¬ 
ple is that the surety, like any other 
contracting party, cannot be held bound 
to something for which he has not con¬ 
tracted. If the original parties have 
expressly agreed to vary the terms of 
the original contracs no further question 
arises. The original contract has gone, 
and unless the surety has assented to 
the new terms, there is nothing to which 
he can be bound, for the final obligation 
of the principal debtor will be some¬ 
thing different from the obligation which 
the surety guaranteed. Presumably he 
is discharged forthwith on the contract 
being altered without his consent, for 
the parties have made, it impossible for 
the guaranteed performance to take 
place. In the vast majority of cases a 
•different performance of the original 
•contract is due to an express variation 
.of the terms between the parties ; and 
it is natural that the reported cases 
should mainly deal with this situation. 
But it is important that the underly¬ 
ing principle should not be obscured. 
A good illustration of the essential rule 
is afforded by the case of 4 De G. F. & J. 
367 (l) at p. 376. In that case the 
surety had guaranteed the payments by 
a baker to the flour merchant for flour 
to be delivered to the baker for the 
purpose of baking bread that he sup. 
plied for army requirements. The flour 
was to be of specified quality. The 
merchant delivered flour which was not 
of the contract description. The surety 

1- Brown. (1862) 4 De G P & J 367=8 
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commenced a suit in Chancery to have 
it declared that the surety bond was 
void in equity by reason of misrepresen¬ 
tations and “by reason of the conduct of 
the parties.” After dealing with the 
case based upon misrepresentation, the 
Lord Chancellor, Lord Westbury, pror 
ceeded as follows : 

“ It must always be recollected in what man* 
ner a surety is bound. You bind him to the 
letter of his engagement. Beyond the proper 
interpretation of that engagement you have no 
bold upon him. He receives no benefit and no 
consideration. He is bound therefore merely 
according to the proper meaning and effect of the 
written engagement that he has entered into. If 
that written engagement is altered in a single 
line, no matter whether it be altered for his 
benefit, no matter whether the alteration be in¬ 
nocently made, he has a right to say : ‘The con¬ 
tract is no longer that for which I engaged to be 
surety ; you have put an end to the contract 
that I guaranteed, and my obligation therefore is 
at an end.’ Now, I construe this engagement to 
be an engagement to be answerable for fiour sup¬ 
plied in conformity with the requisitions of this 
contract. Then I ask de facto was any flour 
supplied to Millar in conformity with the re¬ 
quisitions of the contract. The answer of the 
defendants themselves is an admission that none 
such was supplied. The conclusion is plain 
therefore that no legal obligation so far as the 
surety is concerned arises upon what has been 
done under this contract so construed, as I hold 
it ought to be construed, and as involving the 
representation that I have stated." 

A similar application of the principle 
may be found in(l929)l Ch. 14 (2). There 
a number of persons as co-sureties had 
deposited their title deeds with the 
creditor to secure a debt of the principal 
debtor. The creditor allowed one of 
them to create a prior charge in favour 
of a third person. It was held that 
though the creditor had not released his 
charge yet he had permitted a prior 
charge to be created which interfered 
with the rights of the other co¬ 
sureties to have the securities mar¬ 
shalled : and that performance being 
altered in this way they were all 
discharged. It is unnecessary to consi¬ 
der whether the case might not have 
been treated as one where a security 
was sacrificed, in which case the sure¬ 
ties might only have been discharged to 
the extent of the value of the security 
lost. Its value for the present purpose 
is that without any agreement between 
the creditor and the surety to vary the 
contract, the fact that the creditor stood., 
by and. permitted something to be dong 

2. Smith V. Wood, (1929) 1 Ch-14=98 Ij. J • 
59=139 LT 250. 
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■which made the original perfovmauco 
impossible discharged the other sureties 
whose consent had not been obtained. 
In their ^ Lordships’ opinion, therefore 
the sureties are being sued in respect of 
An obligation which they did not con¬ 
tract to make good, and are entitled to 
succeed. 

It is, perhaps, desirable to add that 
the application of this principle must 
always depend upon a correct analysis 
of the contract in fact made. Guaran* 
tees frequently relate to obligations 
without special reference to any specific 
oontracb between the creditor and the 
principal debtor. In such a case the 
-doctiine referred to would have a very 
linaited operation. In the present case, 
as in many others, the contract between 
the creditor and the principal debtor 
was the basis of the surety bond. It 
was shown to the sureties before the 
bond was executed and is referred to 
in the body of the document. Having 
arrived at tliis conclusion, it becomes 
unnecessary to consider the effect of 
S. 133, Contract Act. Whether that 
much discussed section relates only to 
continuing guarantees or is intended to 
affect a guarantee of one obligation, and 
if so what it means, it is unnecessary to 
determine. In any view of the section 
it cannot, in their Lordships’ opinion, 
operate to alter the primary law of the 
contract of guarantee that the promisee 
must show performance before he can 
hold the promisor to his promise. It 
could hardly be contended that in India, 
if a surety guaranteed repayment of an 
advance to be made to the principal 
debtor on a specific contract that the 
advance was to be applied towards the 
purchase of real estate, the creditor 
could, whether he and the debtor rescin¬ 
ded the specific contract or not, recover 
from the surety on the advance of a sum 
made -to finance speculations in shares 
And while by S. 128 the liability of the 
surety is co-extensive with that of the 
principal debtor, it only extends to this 
liability on the contract guaranteed and 
not on something different. For the 
above reasons, which appear to be in 
•substance the foundation of the judg- 
‘ment of Baker, J. in the High Court, 
thei? Lordships are of opinion that this 
•appeal should be dismissed, and they 
•wv!! humbly advise His Majesty accord- 
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ingly. TIio appolhints must pay tlio 
costs of this appeal. 

. ApjH’al (h'aviiswd. 

bolicitors for Appellants-7///. s. L. 
Polak (t Co. 

Solicitors for Kespondeuts ~ T L 
Wihon A Co. ' 
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Lohds Atkin, Macmillan and 

WiaoHT. 

Nipimn Yusen 7ia/s/(rt—Appellant. 

V. 

China, 2s avif/alioii Co., Lid. — Respon¬ 
dents. 

Privy Council Appeal No, 67 of 1933. 

Shipping - Position of one vessel is ascer- 
tamed by another only where latter knows 
former in such position that both vessels can 
safely proceed without risk of Collision- 
Regulation for Preventing Collisions at Sea 
Art. 16. 

In order that the position of a vessel may be 
ascertained by another vessel within the mean¬ 
ing of the Regulation, she must be known by 
that other vessel to be in such a position that 
both vessels can safely proceed without risk of 
collision. The data on which an inference is 
founded may be so conclusive as to raise the in¬ 
ference to the level of a certainty. But in such 
cases the vessel which so infers takes the chance 
of her inference being right, If the inference is 
not right, it is not an ascertainment. 

[P 28 C 1] 

Lewis Koad and L. F. Hayicard—ior 
Appellant. 

A. T. 2Iiller and K. T. Corhnael —for 
Respondents. 

Lord Macmillan.— On 22nd March 
1931 a collision occurred in the harbour 
of Hong Kong between the appellants’ 
steamship “ Toyooka Maru ” and the 
respondents’ steamship " Kiangsu.” 
Each vessel blamed the other and cross- 
actions of damages, subsequently con¬ 
solidated, were instituted by their res¬ 
pective owners against each other in the 
Supreme Court of Hong Kong. The trial 
Judge, Sir Joseph Kemp, C. J., found the 
“ Toyooka Maru ” solely to blame and 
his decision was affirmed by the Full 
Court on appeal. There were however 
considerable divergencies of view among 
the learned Judges below (and also ap¬ 
parently among the nautical assessors 
who assisted them) on certain aspects of 
the case. The learned Chief Justice, 
who sat as a member of the appellate 
Court, altered the opinion which he had 
reached at the trial and was ultimately 
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in favour of Ijolcling both vessels to 
blame. 

Tlie material facts are not compli¬ 
cated and are to a large extent common 
ground. It appears that the ** Toyooka 
Maru ” on the morning of the day in 
in question left Kowloon Wharf outward 
bound shortly after seven o'clock. 
When she had proceeded some distance 
hut was still within the harbour waters 
her master observed a bank of fog ap¬ 
proaching the N. K. She was then on 
the starboard or south side of the chan¬ 
nel, being the proper side for an out¬ 
going vessel. Her master, judging it 
unsafe to proceed in the fog, resolved to 
anchor and as the local Ordinances for¬ 
bade vessels to anchor in the fairway he 
decided to make his way to the anchor¬ 
age for foreign men of war, shewn on 
the chart to the north of the fairway. 
To reach this he had to direct his course 
to the N. E,, across the fairway, and at 
7-43 a. m. he altered his course accord¬ 
ingly. No incoming vessel had been 
seen by him. He gave the usual fog- 
signals by sounding prolonged blasts at 
short intervals. At 7-44 he heard an 
answering fog-signal apparently from a 
vessel at some distance on his starboard 
bow, and immediately stopped his en¬ 
gines. Several more fog-signals were in¬ 
terchanged between the vessels and at 
7-48 the master of the “ Toyooka Maru ” 
which still had some way on, hearing a 
blast from the other vessel close on his 
starboard bow ordered liis engines full 
speed astern. At 7-49 the “ Toyooka 
Maru ” for the first time sighted the 
other vessel, which proved to be the 

Kiangsu,” proceeding on a west nort- 
westerly course at a distance of about 
600 feet. A collision was then inevit¬ 
able and at 7-50 the port side of the 

Kiangsu ” about amidships struck and 
buckled over the stem of the “ Toyooka 
Maru.” At the time of the collision the 
“ Toyooka Maru ” had reached the area 
marked as the anchorage for foreign men 
of war and the collision occurred within 
the anchorage. 

The “ Kiangsu ” was inward bound. 
She had entered the harbour waters 
through the Lyemun Pass at 7-35. At 
7-44, as she was proceeding on the nor¬ 
thern side of the channel, which was 
her proper side, she heard a fog-signal 
some points on her port bow, from a 
vessel which was invisible in the fog, 


and which subsequently proved to be 
the “ Toyooka Maru.” She assumed 
that the vessel from which the signal 
came was outward bound and would be 
keeping to her own, the southern, side 
of the channel so that the vessels would 
pass port to port. The “ Kiangsu ” did 
not stop her engines, but put them te 
slow and after altering her course a 
point to starboard she proceeded on her 
way, sounding fog-signals at short inter¬ 
vals. The fog-signals from the other 
vessel were heard increasingly near and 
fine of the " Kiangsu’s ” port bow and 
at 7-49 the vessels, as already stated,, 
became visible to each other for the first 
time. The ' Kiangsu ” put her engines 
full steam ahead and first ported and 
then immediately starboarded her helm 
so as to lessen the impact of the then 
inevitable collision. (The helm orders 
are in the old form throughout.) 

The faults attributed to the Toyooka. 
Maru ” are (l) that she adopted a negli¬ 
gent and dangerous course in crossing; 
the fairway in fog; (2) that she failed, 
on hearing the “ Kiangsu’s ” first fog- 
signal, to port her helm and resume the- 
proper course for outgoing vessels on the 
south side of the channel and (3) that 
she failed to drop her anchors when she- 
sighted the “ Kiangsu ” at 7-49. The- 
faults attributed to the *’ Kiangsu ” 

(l) that she acted in breach of Art. 16- 
of the Regulations for Preventing Colli¬ 
sions at Sea by not stopping her engin®® 
on hearing the fog-signal from th& 
“ Toyooka Maru ” and that she pro¬ 
ceeded at a dangerously high speed, 
through the fog. 

The learned Chief Justice at the trial 
found that the *' Toyooka Maru ” was to- 


blame for having directed her course ac¬ 
ross the fairway in fog and also in not 
having dropped 'her anchors on sighting 
the ** Kiangsu,” He further found that- 
the *' Kiangsu ” in not stopping her en¬ 
gines at latest at 7-47 had ‘acted in 
breach of Regulation 16 and he held (er¬ 
roneously, in view of S. 4 (l) of the Ma¬ 
ritime Conventions Act (1911), that the 
onus of showing that this breach did not 
contribute to the collision was thereby 
imposed on her. In his opinion she 
obviously failed to discharge that onus. 
He nevertheless held the Toyooka- 
Maru ” solely responsible for the colli¬ 
sion on the ground that she mainly con¬ 
tributed to the accident by crossing the-- 
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fairway in fog and that by dropping her 
anchors she oonld have avoided the col. 
lieioQ ab the last moment, whereas the 
default of the ** Kiangsu ” was minor in 
degree and was due merely to an error 
of judgment in the * ambiguous position 
created by the ‘ Toyooka Maru’.” He 
absolved the Kiangsu ” from the 
charge of excessive speed. As already 
indicated, the learned Chief Justice 
when sitting in the Full Court on appeal 
modified his original view and was in 
favour of holding both vessels to blame. 
Sir Peter Grain in the Full Court was 
of opinion that the " Toyooka Maru ” 
was wholly to blame on account of her 
having crossed the fairway in fog and 
also on account of her not having al¬ 
tered her course to starboard when she 
heard the Kiapgsu’s ” second blast and 
knew that the “ Kiangsu ” was an in. 
coming ship. He further held that the 

Kiangsu ” was not in breach of Eegu- 
lation 16. Wood, J., took the same view 
while also holding that the “ Toyooka 
Maru was not to blame for not drop¬ 
ping her anchors when she first saw the 
‘ Kianpsu.” 

The Toyooka Maru ” having been 
found by concurrent judgments in the 
Courts below to have been at fault in 
crossing the fairway in fog, their Lord¬ 
ships accept this finding, from which 
they see no reason to differ, and they 
therefore find that the “Toyooka Maru ’’ 
was to blame for the collision. But 
there remains the question whether she 
was solely to blame or whether the 
. Kiangsu * was also to blame. This 
question-their Lordships now proceed to 
consider. The critical point for deter¬ 
mination is whether the “ Kiangsu “ 
was or was not in breach of Kegulation 
16'. That Regulation provides in its 
para. 2 that : 

“ A Bteam vesael hearing, apparently forward 
of her beam, the fog-signal of a vessel the position 

of which 18 not ascertained, Bhall, so far as the 

circumstances of the case admit, stop her eneines 
and than navigate with caution until daneer of 
collision is over.*' ° 

The “ Kiangsu “ admittedly heard ap- 
patently forward of her beam the first 
fog-signal 6( the “ Toyooka Maru ” at 
7-44 and also the subsequent fog-signals 
and admittedly she did not stop her en- 
.gines either at 7-44 or at any time be- 
|pre the collision. Eer argument is that 
WM Regulation did not apply because 
iog-signals which she heard were 


those of a vessel the position of which 
was ascertained,” inasmuch as when 
she heard tlie first fog.signal sho judged 
the vessel from which it emanated to be 
an outward bound vessel and thus “ as¬ 
certained ” her position to be on the 
south side of the channel, the proper 
side for an outgoing vessel. Sir Peter 
Grain states that counsel for tho appel. 
lants admitted, and that it was in f.act 
admitted by pll, that as far as tho cap¬ 
tain of the Kiangsu ” was concerned 
the Toyooka Maru ” was an “ ascer¬ 
tained ” vessel up to 7-47 when her sig¬ 
nals became nearer and finer on tho 
Kiangsu’s ” port bow. 

Their Lordships doubt the justification 
of this admission, but accepting it they 
have still to consider whetlier during 
the three minutes from 7-47 to 7-50, 
when the collision took place, the 
Toyooka Maru ” was a vessel whoso 
position had been ascertained by the 
“ Kiangsu.” The learned Chief Justice 
at the trial and when sitting in the Full 
Court on ^ appeal was of opinion that 
fromJ-47‘’ab latest” the position of 
the ‘ Toyooka Maru ” was not ascer¬ 
tained by the “Kiangsu.” Sir Peter 
Grain and Wood, JJ., were both of opi. 
nion that the “ Toyooka Maru’s ” posi- 
tion was throughout^ “ ascertained ” on 
the ground that tho “ Kiangsu ” was en¬ 
titled to assume that sho was an out- 
ward bound vessel whose position was 
necessarily on the southern side of the 
channel. Their Lordships do not agree 
with the view taken by the majority of tho 
Full Court. The position of the “ Toyoo¬ 
ka Maru ” was not, in their Lordships’ 
opinion, ascertained ” within the mean¬ 
ing of the Regulation. It was inferred, 
not ascertained, and as it turned out tho 
inference waswTong. The data on which 
an inference is founded may be so con- 
elusive as to raise the inference to the 
level of a certainty, but in the present 
case the only data were that the fog- 
signals were heard on the “ Kiangsu’s ” 
port bow, that outward bound vessels 
keep to the south side of the channel 
and that it was improbable that a ves- 
sel would be crossing the fairway in a 
fog. An inference based on these data 
■was not in their Lordships' opinion an 
ascertainment on which it was justifi¬ 
able to disregard the precaution en¬ 
joined by Regulation 16. In order that, 
the position of a vessel may be ascer-j 
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tAincd l)y another vessel within the 
nieajiin.” of the Regulation she must be 
Iknown i)y that other vessel to be in such a 
jposition that both vessels can safely pro- 
leeecl without risk of collision: see, e. g., 
iper Sir Gorell Barnes, P., in (1907) P. 28 
jfi)at p. 34. The “ Kiangsu ” did not 
iknow the position of the Toyookoo 
Maru ” in this sense ; she inferred it 
Und took the chance of her inference be¬ 
ing right. 

Then it was pointed out that the Re¬ 
gulation is further qualified by the 
words “ so far as the circumstances of 
the case admit ” and it was suggested 
that tlic “ Kiangsu,” inward bound with 
tlic tide behind her, could not safely 
have stopped her engines in the fairway 
and lost steerage way. Their Lordships 
arc satisfied that the “ Kiangsu ” en¬ 
tirely failed to establish that the cir¬ 
cumstances did not admit of her stop- 
l)ing her engines. 

The result is that their Lordships are 
of opinion that the ” Kiangsu ” was in 
breach of Regulation 16 by reason of her 
failure to stop her engines, if not when 
she first heard the “ Toyooka Maru’s ” 
fog-signal at 7-44, at any rate from and 
after 7-47 when she heard the “ Toyooka 
Maru’s ” further fog-signals. This is 
also the view of the nautical assessors 
who assisted their Lordships at the 
hearing, and who advised that the “ Ki¬ 
angsu ” ought to have stopped her en¬ 
gines when she heard the first fog-signal 
of the “ Toyooka Maru ” at 7-44. 

In view of this grave breach of the 
Regulation on the part of the “Kiangsu’ 
she cannot be absolved from a share in 
the blame for the collision. Their Lord- 
ships cannot too emphatically express 
their sense of the importance of implicit 
obedience to the Regulations on whose 
observance navigators are entitled at all 
times to rely. If a vessel unjustifiably 
takes the risk of disregarding one of 
their injunctions, as the “Kiangsu” 
did on this occasion, she must suffer the 
consequences. In the whole circum¬ 
stances their Lordships are of opinion 
that both vessels should be held equally 
to blame. 

Their Lordships will humbly advise 
His Majesty that the appeal be allowed, 
the judgments of the Chief Justice of 
19th February 1932 and of the Full 
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Court of 15th August 1932 be reversed 
and the case be remitted to the Supreme 
Court of Hong Kong with a direction to 
find the “ Toyooko Maru ” and the 

Kiangsu ” both equally to blame for 
the collision and to dispose of the con¬ 
solidated actions, including the costs in 
the Courts below, in accordance with 
this finding. The appellants having 
been in part successful and in part un¬ 
successful before tbeir Lordships, will 
have one half of their costs of the ap¬ 
peal. 

Tc.s. Appeal allowed. 

Solicitors for Appellant —Waltons & 
Co. 

Solicitors for Respondents —Butterell 
Sc lioche. 
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3rd December 1934 
Lords Atkin, Alness and Sir 
Sidney Rowlatt 

C. Kasivisvanathan Chettiar — Appel¬ 
lant. 

V. 

S. V. S. Chokalingam Chettiar — Res¬ 
pondent. 

Privy Council Appeal No. 33 of 1933. 

(a) Straits Settlements Ordinance No. 56 
(Limitations), S. 9 — Verbal assignment by 
attorney to himself of property known to be 
his principal’s — Property vests in him in 
trust for principal — Purpose of trust must 
be found in object for which attorney it 
appointed—Trusts. 

Where what took place was a verbal assign¬ 
ment by the appellant, as attorney of the ad¬ 
ministrator, to himself, of property known to be 
his principal’s : 

Held : he was in a fiduciary capacity and the 
only result of the proceeding was that the pro¬ 
perty became vested in him in trust for the ad¬ 
ministrator. , 

Held, further : the appellant dealt with the 
property in a fiduciary capacity antecedent to 
such dealing and the purpose for which it be¬ 
came vested in him must be found in the pur¬ 
pose for which that capacity was conferred upon 

him : Soar v. Asimell (1893), 2 Q J3 890, . 

[P 82 0 2] 

(b) Straits Settlement Regulation Ordin- 
ance No. 56 (Limitation). S. 3 — Properly 
vesting in attorney as attorney of adminis- 
iralor—Even if object of vesting is to ad¬ 
minister estate and account for residue to 
next of kin, purpose is specific. 

Where there is a verbal assignment by 
torney as attorney of administrator to himself « 
property of his principal, the putpo^ for which 
the property becomes vested in him is specific, u 
he is regarded in the light of a trustee for the 
administrator the purpose is specific. But even 
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i{,it ia to administec the estate and account for 
tife residue to the next of kin, the purpose is also 
specific : Zhato Tek v. Chuah Hooi Gnoh 
N»oh 1923 P O 312 Bapl and Lam Kin Sang v. 
Ohtang Eok Sang (1929), S iS Ir B G2, Rel on. 

[P 38 0 n 

A. B. Vaisey and Cecil W. Turner —for 
Appellant. 

Sir Gerald Burst and C. D. Mules—(ov 

Eespondent. 

Sir Sidney Rowlatt. — This is an 
appeal from the judgment of the Court 
of Appeal of the Supreme Court of the 
Straits Settlements (Settlement of Singa¬ 
pore), dated 14th September 1931, set¬ 
ting aside the judgment of Mills, J., 
delivered on 25th October 1930 and 
giving judgment in favour of the respon¬ 
dent. The suit was begun by writ 
issued on 9th March 1925 by S. Mu- 
thuraman Chettiar, suing as the admi¬ 
nistrator de bonis non of one S. V. S. 


Subramaniam Chetty deceased (herein 
called “the Intestate”). The respondent 
was substituted as plaintiff, suing in the 
same capacity, by an order dated 26th 
September 1928. As originally framed 
the suit was against E Kong Guan. The 
appellant was added as a further defen¬ 
dant by an order dated 7th September 
1925. The claim against the appellant, 
with which alone this appeal is con¬ 
cerned, was to make him accountable 
for certain shares in a rubber estate 
called Leong Watt Hin Eubber Estate 
(afterwards converted into 1,250 shares 
in Leong Watt Hin Estate, Ltd.,) and 
the primary question was whether such 
shares, which passed into the hands of 
the appellant under the circumstances 
to be hereinafter examined, were the 
private property of the intestate or the 
property of a firm in which he was a 
partner, his share therein having been 
subsequently acquired by the respondent. 
On this issue there were concurrent 
findings of fact in favour of the respon. 
dent which their Lordships intimated at 
the hearing that they would not disturb 
and the main question left is whether 
the olaim was barred by limitation. It 
is 80 barred unless the property in ques¬ 
tion became vested in the respondent in 
trust for a specific purpose within the 
meaning of S. 9 of Ordinance No. 66 
(Limitations) of the Ordinances of the 
Straits Settlements. 

some time prior to 1912 the intes- 
been the managing partner in a 
fisifi of money lenders carrying on busi¬ 





ness at Malacca under the style of 

vilnsam” of P. M. 8. ITo also carried 
on a private business on liis own account 
under the vilasam of S. V, 8. His in¬ 
terest in P. M. S. was in the form of a 
one-half share in a Hindu undividecl 
family which owned a quarter shave in 
P. M. S. The family vilasam was V.E.S. 
Before 1912 the intestate had Ijccoine 
interested with Guan, defendant 1, in 
the rubber estate already mentioned, 
w'hich it is convenient to call, (as was 
clone in the argument), “L. W. H.” In 
the early part of 1912, as the result of 
transactions which it is unnecessary to 
relate in detail, the position was as 
follows: The land was in Guan's name, 
but belonged to Guan and two other 
Chinese associated with liim for the 
purpose of this venture. Guan’s interest 
in it was to the amount of 13/20, after¬ 
wards changed to 13/22, the other two 
holding, after the alteration, 6.22 and 
3/22 respectively. Tlie intestate, as sub¬ 
partner with Guan, was entitled to 6 of 
his 13 parts or shares. About August 

1912, the intestate, being in bad healfcii, 
left Malacca for India, w’here lie died on 
the 9tli December of that year, leaving 
a widow and son, Shanmugan, .and two 
daughters. On 2nd May 1913, the widow 
gave a power of attorney to one Kadappa 
to apply for letters of administration in 
the Straits Settlements and these were 
granted to him on 1st August 1913. 
Kadappa was at this time managing 
P. M. S. as a paid agent. 

According to the evidence of Guan, 
Kadappa came to Malacca about May 

1913, and discussed with him the intes¬ 
tate’s affairs, including the L. W. H. 
shares. In his examination in chief, 
Guan. did not say whetlier this was be¬ 
fore or after the grant of letters of ad¬ 
ministration. In his cross-examination, 
he said it was before. In his re-examina- 
tion he said X^adappatold him later that 
he had taken out the grant. The sub¬ 
stance of the conversation according to 
Guan’s evidence was that Kadappa told 
him to wait for the arrival of the intes- 
tate’s son (Shanmugan). In cross-exami¬ 
nation he said: 

“Kadappa told me to hand the fhares over 
to Shanmugan and the manager of P. M. S.” 

In re-examination he gave Kadappa’s 
words as being “Then” (referring to 
Shanmugan’s arrival) ‘we can settle.” 

It was suggested in the argument before 
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tl»cir Lordships on behalf of the appel¬ 
lant, on the strenp'th of this evidence, 
that Kadappa had, by these words 
spoken to Ouaii, administered this asset 
and that was the end of the matter, 
Tiieir Lordships are unable to take this 
view. Apart from the doubt as to the 
date of the con\ ersation, it does not 
appear to tlieir Lordships that what 
took place amounted to a final dealing 
with the asset from the administrator’s 
point of view. 

In 1913, the appellant, who was al¬ 
ready a partner in P. M. S., went to 
India and acquired the share of the in¬ 
testate’s family in that firm. He was 
now the predominant partner and in 

1914 returned to Malacca and took over 
the management. On 5th April 1914 
Kadappa gave a power of attorney to 
the appellant to act in the administra¬ 
tion of the intestate’s estate and as his 
attorney and in his name to perform a 
numerous class of acts, being those 
necessarily called for in an administra¬ 
tion. The power gave the appellant 
power to apimint a substitute. Kadappa 
left Malacca for India in 1914 and died 
there in 1917. It was held at the trial 
of the present suit that this power of 
attorney was invalid. No argument 
founded on such a contention was seri¬ 
ously pressed on the hearing of this ap¬ 
peal and in view of the appellant’s 
actions, the question is an academic one. 

In 1915 Shanmugan came to Malacca. 
It appears that according to the Hindu 
law applicable to the estate of the in¬ 
testate Shanmugan or the son was bene¬ 
ficially entitled to the whole, subject 
to maintenance of the widow and 
daughter till marriage. In the colony 
however the estate vested in the admi¬ 
nistrator, who alone could deal with it. 
This being the state of affairs, the ap¬ 
pellant and Shanmugan on 16th July 

1915 made an agreement evidenced by 
receipts exchanged between them, that 
they should divide the intestate’s 5 
shares in L. W. H. equally, each taking 
2^ shares. The appellant was—to quote 
the language of both receipts which is 
in this respect the same—“to take all 
actions to obtain agreement, Ac.,” and 
he was to account to Shanmugan for his 
half. At the time of making this agree¬ 
ment, the appellant must have known 
that these shares belonged to the intes¬ 
tate’s estate which he was administering. 
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Following on this arrangement of 
16th July 1915, a meeting book place 
between Guan, the appellant, Shanmu¬ 
gan and one P. V. Palaniappa Chetty, 
when the three latter concurred in re- 
questing Guan, firstly, to hand over to 
Shanmugan the scrip of certain shares 
which had belonged to the intestate, bub 
with which this appeal is nobconcerned, 
and secondly, as regards the 5 shares in 
the L. W. H. property, that they should 
be transferred to P, M. S., Kasi, that is, 
to the appellant under the vilasam of 
the partnership P. M. S. From that 
time, Guan said that he considered the 
owner of these 5 shares to be P. M. S. 
In 1915, the property L. W. H. began 
to yield profits and there was a distribu¬ 
tion among the partners in October of 
that year. The proportion attributable 
to the 5 shares of the intestate was paid 
to the appellant as P. M. S. Kasi, who 
also received all subsequent profits and, 
when the property was transferred to a 
company, all the dividends on the shares 
representing the intestate’s interest. 

On 5th June 1916, the appellant pur- 
l)orted to exercise the power of substi¬ 
tution expressed to be conferred upon 
him by the power of attorney given to 
him by Kadappa and appointed one 
Muthiah Chettiar as his substitute for 
the purpose of the administration of the 
estate of the intestate. There was evi¬ 
dence that, notwithstanding this sub¬ 
stitution, and even after the death of 
Kadappa which occurred on 24th Nov¬ 
ember 1917, terminating beyond all 
question the power of attorney given by 
him, the appellant acted as Kadappa s 
attorney and made an application to the 
Court in that character in connexion 
with the sale of some land. In the view 
of their Lordships however a termina¬ 
tion of the appellant’s agency under 
power of attorney whether in 1916, by 
the substitution of Mubhiar or in 1917 
by the death of Kadappa, does nob affect 
the situation, inasmuch as the appellant 
had already, namely, at the interview 
with Guan and Shanmugan in 1916, 
been recognized by Guan as the person 
to whom he was to account for the in¬ 
testate’s interest in the L. W. H. pro** 
perby. In pursuance of that arranga- 
menb (so Guan deposed), Guan subse¬ 
quently, namely, by an indenture of 
5bh July 1916, formally transferred that 
interest to the appellant. 
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At the end pi 1917, a few days before 
iiiie death of Kadappa, the L. W. H. pro¬ 
perty was transferred to a company, 
called the Leong Watt Him Estate Go., 
Ltd., and the appellant received, by 
direction of Guan, 1,250 shares in that 
■company as representing the intestate's 
interest. Although by the agreement 
•entered into with Shanmugan in July 
1915 the appellant had agreed to hold 
one half of the 5 shares for the account 
<rf Shanmugan, he did not account to 
him for any part of the profits he re¬ 
ceived. Early in 1924, Shanmugan came 
from India to Malacca and asked the 
Appellant for the money due to him on 
the 2^ shares. The appellant told him 
that his partners in P. M. S. claimed all 
the 5 shares as belonging to that firm 
-and he suggested that Shanmugan 
should sue the partners. In the end, 
Shanmugan accepted from the appellant 
.^18,000 and released his claim. This 
according to the appellant's evidence 
-was a private transaction of his own 
•with which his partners in P, M. S. were 
not concerned. 

On 1st November 1924 the intestate's 
•widow gave a power of attorney to one 
Muthuraman Gbettiar to apply for let¬ 
ters of administration to the estate of the 
intestate and on 20th December these 
■were granted to him de bonis non. On 
‘9th March 1925 Muthuraman com¬ 
menced the present suit against Guan as 
-sole defendant, the appellant being 
added as defendant 2 by order dated 7th 
September 1925. Later in the proceed¬ 
ings the widow having died, the respon¬ 
dent took out letters of administration 
•de bonis non as attorney of the daugh¬ 
ters and was substituted as plaintiff. 

By the statement of claim delivered 
on 10th February 1926, the plaintiff 
claimed as against the appellant a 
'transfer of th# 1,250 shares in the 
L. W. H., Ltd., an account of the divi¬ 
dends received and damages. There was 
no allegation of fraud. The appellant, 
by his defence delivered on 20th June 
1926, pleaded limitation end by supple¬ 
mental defence delivered on 11th Octo¬ 
ber 1926, pleaded inter alia, that the 
light to the fi.ve shares in the original 
L. W. H. ventufe now represented by 
1,260 shares in L. W. H. Ltd., had been 
-the property of- M. 8., and farther 
any question regarding them had 
«Bea eettled by the agreement of 16th 


July 1915. On 12tli October I02fi, ho 
served a third party action on Shan- 
mugan, claiming to bo indemnified by 
him against the plaintilT’s claim by 
virtue of the arrangement in 1918 by 
which tiie appellant had bought out 
Shanmugan tor $18,000. 

In 1927, Shanmugan commenced an 
action in India against the appellant, 
claiming the 1,250 shares in h. W. H., 
Ltd., and alleging that the agreeinonts 
of 1915 and 1924 were obtained from 
him by misrepresentation and fraud. 
He raised the same contention in bis 
pleading, delivered on 6th February 
1929, as third party in the present 
action. The suit in India is still pend¬ 
ing. The Judge’s notes at the trial of 
the present suit contain a statement 
that it had 'been stopped pending this 
present case,” but whether it has been 
formally stayed does not appear. The 
suit was tried before Mills, J., in Sep¬ 
tember and October 1930. No oral evi¬ 
dence was called for the plaintiff, the 
present respondent. For the defendants 
oral evidence was given by, among others, 
Guan and the appellant. At the close 
of the case of defendant 2 (the present 
appellant) his counsel admitted that he 
could make no case for indemnity against 
the third party Shanmugan and the 
Judge ruled there and then that the 
third party claim be dismissed. Shan¬ 
mugan was never called to substantiate 
his charges of fraud. Nor had his coun¬ 
sel put those charges to the appellant on 
cross-examination. 

On 25th October 1930, Mills. J., deli¬ 
vered a written judgment in which he 
found that the five shares in the L.W.H. 
venture were the private property of 
the intestate. As regards the responsi¬ 
bility of the appellant for the L. W. H. 
shares, he dealt with the matter as 
follows: He held that the power of 
attorney from Kadappa to the appellant 
was void, as not authorized by the power 
of attorney given by the widow to the 
former and that the appellant, though 
accountable for the shares, was so only 
as an alienee without value given. He 
held therefore that the suit against him 
was barred by limitation not having 
been brought within six years from 15th 
July 1916. He was of opinion that the 
appellant, in dealing with the shares on 
that date, was not acting as a trustee 
nor was he in the position of a person 
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receivin'* trust property and dealing 
^vith it in a manner inconsistent v?ith 
trusts wiiich lie was cognizant, because 
he did not receive the trust property as 
such, but throughout the negotiations, 
which culminated in the arrangement of 
IGth July 1915, acted solely in his capa¬ 
city as partner and manager of the firm 
P. M. S. and supported the claims of the 
firm in opposition to tlie claims of the 
deceased man’s estate. The learned 
Judge said that he confined himself to 
findings absolutely necessary for the 
determination of the issue in order that 
the parties to the Indian litigationmight 
not be embarrassed by comments or 
dicta. 

The respondent appealed to the Court 
of appeal and the appellant cross- 
appealed against the dismissal of his 
third party claim against Shanmugan. 
This cross appeal was however aban¬ 
doned by counsel and Shanmugan was 
released from the proceedings in the 
course of the arguments, Shanmugan is 
not a party to the present appeal. The 
learned Judges in the Court of appeal 
concurred with the finding of the trial 
Judge that the interest in the Ij. W. H. 
venture was the private property of the 
intestate, but held that the appellant, 
in dealing with that interest, had acted 
as a trustee by virtue of the power of 
attorney given to him by Kadappa and 
that he was not protected by limitation. 

The learned Judges further expressed 
the opinion that the appellant had been 
guilty of fraud at every stage of his 
transactions with the family of the in¬ 
testate. The order of the Court directed 
an account of all moneys received by 
the appellant or his agents in respect of 
the L W H. shares and an account 
from 20th November 1917, of all moneys 
received or wliich ought to have been 
received by the appellant or his agents 
in respect of the 1,250 shares in the 
L. W. H. Co., and an inquiry to ascertain 
what had been the highest value, which 
a share in the L. W. H. Co. bad reached 
prior to the date of the judgment. The 
Court further directed that in taking 
the account, the appellant should be 
debited with punitive interest at the 
rate of 6 per cent per annum. It was 
further, by consent of the third party, 
declared that the appellant was entitled 
to set off to the extent of Shanmugan’s 
interest, the $18,000 paid to the third 


party under the arrangement of 7th. 
January 1924, against what should be- 
found due from him. Further considera¬ 
tion was adjourned with liberty to apply. 
Upon the question of limitation, their 
Lordships agree with the conclusion, 
arrived at by the Court of appeal. The 
point turns upon S. 9 of Straits Settle¬ 
ments Ordinance No. 56 (Limitations)- 
which is as follows: 

“NotwithstandiDg anything hereinbefore con¬ 
tained no suit against a person in whom property 
has become vested in trust for any specific pur¬ 
pose or against his legal personal representatives 
or assigns, not being assigns for valuable con¬ 
sideration, for the purpose of following in his or 
her hands such property, shall be barred by any 
length of time.” 

The cardinal fact in the case is that 
the appellant in dealing with this asset 
of the intestate's estate acted in the 
character of attorney to the adminis* 
trator. The arrangement between the 
appellant and Shanmugan on 16th July 
1915 was entered into to deal with the 
question whether the interest in the 
L. W. H. venture had been the intes¬ 
tate’s private property, as Sbanmugaa 
was alleging, or noL To any settlement- 
of that question the legal personal repre¬ 
sentative of the intestate was a neces- 



the estate and unless it was to be boundi* 
by the participation in the transaction 
of the appellant in the character of 
attorney for the administrator, that- 
transnetion would not furnish a title* 
enabling the appellant to obtain from 
Guan, as he did, first an assignment of 
the intestate’s interest in L. W. H. and 
afterwards the shares in the limitedi 
company. 

What took place therefore was a ver-| 
bal assignment by the appellant, as 
attorney of the administrator, to him- ■ 
self, of property known to be his prin¬ 
cipal’s. He was in a fiduciary capacity 
and the only result of the proceeding 
was that the property became vested in| 
him in trust for the administrator. Thisi 
is not a case in which a stranger hasj 
possessed himself of trust property under! 
circumstances which make him bound! 
by the trust and in which it is theni 
necessary to inquire into his exact posi¬ 
tion with reference to the section under 
discussion or to the English doctrine ef 
express trusts. The appellant hero, dealt! 
with the property in a fiduciary capa-| 
city antecedent to such dealing and the* 
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purpose for which it became vested in 
him must be found in the purpose for 
which that capacity was conferred upon 
mim. The position is the same as if the 
administrator himself had vested the 
property in the appellant for the pur. 
pose of the administration instead of the 
appellant vesting it in himself by virtue 
of his powers as attorney. In the course 
of the arguments, their Lordships were 
necessarily referred to the decision of 
the Court of appeal in England in (1893) 
2 Q. B. 390 (1). Whatever limits may 
have to be observed in the application 
to the construction of this section in the 
Limitations Ordinance of the Straits 
Settlements of the English decisions as 
to express trusts, the reasoning of the 
Master of the Bolls and Bowen, L. J., in 
that case afford ample support for the 
particular step in the present argument 
which consists in referring the posses¬ 
sion of the appellant to his antecedent 
fiduciary capacity. 

It remains to consider whether the 
purpose for which the property became 
vested in the appellant was specific, If 
he is regarded in the light of a trustee 
for the administrator, the answer is 
obviously in the affirmative. But even 
if it was to administer the estate and 
account for the residue to the next of 
kin, the purpose was also specific. It 
was suggested in the argument on behalf 
of the appellant that the judgment of 
this Board delivered by Lord Buck- 
master in 1922 P. C. 212 (2), was an 
authority for the broad proposition that 
distribution under an intestacy is never 
a specific purpose. There Lordships are 
not of that opinion. They concur in the 
explanation of that judgment given in 
(1929) 8. 8. L. B. 62 (3), namely, that it 
only deals with the case where a specific 
trust has been declared on its face ex¬ 
hausting the fund, but that trust being 
void in law the fund has to be dealt 
with as upon an intestacy in contradic¬ 
tion of the purpose named. 

There remain certain subordinate 
questioDS. It is unfortunate that to 
bring Shanmugan into the suit, recourse 
was had to the misconceived procedure 
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of a third party notice. The position 
was that if as between the appellant 
and Shanmugan tlie arrangements of 
16th July 1915 and 7th January 1924, 
stand, the appellant has an equitable 
defence to the extent of the sum to 
which Shanmugan will be beneficially 
entitled out of the money for which the 
appellant is accountable. If, on the 
other hand, those arrangements are 
avoided for fraud, there is an ejuitaMe 
defence only to the extent of the $18,000 
which Shanmugan received under ihe 
latter arrangement. This latter result 
has been, in fact, achieved by the order 
of the Court made by consent of the 
parties though not relevant to the plead¬ 
ings. It seems however to their Lord- 
ships that the issue of fraud on which it 
depends, has never been regularly tried. 
It was only introduced by the pleading 
delivei*ed by the third party and he was 
discharged from the action without being 
called upon to support his allegations, 
on the ground that the third party pro¬ 
cedure was inapplicable. The issue is 
however relevantly raised in the action 
now ponding in India, and, under the 
circumstances, the proper order in tlae 
present suit is that execution (except for 
costs and the amount of any expenses 
properly incurred by the plaintiff and 
his predecessor as administrators de 
bonis non), be stayed until the suit in 
India has been determined. The widow 
being dead and the daughters now ap¬ 
parently married, it appears prima facie 
that Shanmugan is the only person 
interested. The order must provide that 
the stay will become perpetual failing 
due prosecution of the litigation in India 
and there must be liberty to apply. 

Witii regard to the inquiry directed 
by the order of the Court of appeal to 
ascertain the liighest value reached by a 
share in the L. W. H., Ltd., it appears 
from the written judgments delivered, 
that it was left to be determined upon 
further consideration before a single 
Judge whether the respondent could elect 
to take the value of the shares instead of 
the shares themselves and how that 
value was to be estimated. Their Lord¬ 
ships understand this question has been 
determined on further consideration and 
on appeal by the Court of appeal. These 
orders are not before their Lordships in 
this appeal. Their Lordships will duly 
advise His Majesty that the appeal be 
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dismissed subject to a variation of the 
order of the Court of appeal by the 
introduction of a stay of execution as 
already described. There will be no 
order as to the costs of the appeal. 

K.S. Order accordinglu. 

Solicitor for Appellant& Co. 

Solicitor for Respondents—Pcacocfc & 
Goddard. 
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{From Malta) 

29th October 1934 

Lords Blanesburgh, Thankerton 

ajjd Alkess 

lit. Mon. Gerald Lord Strickland —Ap¬ 
pellant. 

V. 

Carmelo Mifsud Bonnici —Respondent. 

Privy Council Appeal No. 29 of 1933. 

(a) Evidence—Reports of debates of Legis' 
lative Assembly are not evidence of facts con* 
tained in speeches—Interpretation of Statutes 

As regards the reports of debates, they can 
only be evidence of what was stated by the 
speakers in the Legislative Assembly, and are 
]iot evidence of any facts contained in the 
speeches. [P 35 C 1] 

(b) Tort—Defamation—That writer inten¬ 
ded words used to bear certain meaning is 
irrelevant—Meaning as understood by ordi¬ 
nary persons should be looked into. 

In determining whether certain words used by 
a person contain an innuendo, the evidence of 
the writer is irrelevant on this question, which 
depends on the meaning which the words would 
be understood by ordinary person to bear, and 
not whether the respondent intended them to 
bear that meaning: Capital and Counties Bank 
V. Ecyity (1882), 1 AC 741, BeJ. [P 35 C 1] 

(c) Words and Phrases—“Dogmas’* and 
“tenets”—Tenets has much wider range. 

While dogmas may properly be described as 
-tenets, the latter word has a much wider range, 
and includes opinionson religious matters, which 
do not involve the holder of such opinions in the 
risk of expulsion from his Church. [P 35 C 1] 

(d) Tort — Defamation — Aggrieved party 
must prove that incriminated article is per se 
defamatory. 

In cases of defamation, the aggrieved party 
must lead evidence to prove that the incrimi¬ 
nated article is per se defamatory. [P 35 C 1, 2] 

W. Greene and G. Strickland —for Ap¬ 
pellant. 

R. O' Sullivan and C. J. Golomhos —for 
Respondent. 

Lord Thankerton— This is an appeal 
from a judgment of the Court of Appeal 
of Malta, dated 27th November 1931, 
which reversed the judgment of His 
Majesty’s Civil Court of Malta (First 
Hall), dated 29th January 1931, and dis¬ 


missed the appellant’s claims brought 
forward in the writ-of-summons. In the 
writ-of-summons, which is dated 14th 
January 1929, the appellant claimed 
damages and reparation for moral injury 
in terras of Ordnance 14 of 1889 against 
the respondent as editor of a local news, 
paper, “The Mid-day News,’’ in respect 
of an article entitled *An Armistice Day 
in Rome,’’ which was published in that 

newspaper on 19th November 1928, 

“in which, in the second column, determinate 
facts, dishonouring and untruthful, are ascribed 
to plaintiff, damaging said plaintiff’s honour and 
reputation in such a manner as to expose him to 
public contempt and derision, imputing to him 
that he had stupidly and unwarrantedly attacked 
the dogmas of the Catholic Faith, in which 
article the following words occur: ‘But the ad¬ 
vent of Strickland has created such an atmos¬ 
phere through his stupid and unwarranted at¬ 
tacks on . . . the tenets of faith’ 

In his statement of defence the res¬ 
pondent repudiated the claim and de¬ 
manded its dismissal. In accordance 
with the practice in Malta the action 
was tried in the Civil Court of first in¬ 
stance by a Judge sitting without a jury. 
It is remarkable that the only oral evi¬ 
dence before the Court was that of the 
appellant and the respondent respec¬ 
tively, and that neither was cross-exam- 
.inel. In his evidence the appellant 
stated that he had always been a strenu¬ 
ous and militant defender of all the 
Articles of the Catholic Faith against 
anybody whomsoever, and complained 
that the respondent had imputed to him 
attacks against Articles of the Faith. 
The evidence of the respondent was as 

follows: ... 

“The incriminated article has been written oy 
me. I refer to the Debates of the Legislative 
Assembly, of which I reserve the right of pro¬ 
ducing a copy, in which the then Leader of tue 
Opposition, the plaintiff in the present case, rose 
to speak on the motion proposing the recognition 
in those Islands of Pontifical Titles. that 
speech plaintiff expressly stated that the 
has only one Hoad, who is Jesus 
■we hold, according to the doctrine of the Ohuro 
as laid down in the Syllabus, that the Visibl 

Head of the Church is the Pope and that Jesus 

Christ is the Invisible Head, and this I consider 
a Dogma of the Faith (a tenet of Faith).” 

It was explained that the evidence of 
the respondent was given in Italian, but 
that the concluding words in brackets 
were added by him in English. It may 
be noted that the incriminated article 
was written in English. It will thus be 
seen that the appellant found it expedi¬ 
ent to innuendo the word tenets as 
meaning “dogmas,” while the rospon- 
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dent, in addition to his general repudia¬ 
tion of the appellant’s claim, pleaded 
justification. The appellant produced 
no further evidence, but the respondent 
produced certain reports of debates in 
the Legislative Assembly on 31st Janu¬ 
ary and 18th February 1921, containing 
speeches by the appellant, and a publi¬ 
cation, edited by the Vatican in 1930, 
containing documents relating to the 
Maltese Question, and which may be 
conveniently referred to as “The White 
Book.” This documentary matter was 
produced by the respondent in support 
of his plea of justification, and the White 
Book was not produced as evidence, but 
only for information and reference. Fur¬ 
ther, as regards the reports of debates, it 
is clear, in their Lordships’ opinion, that 
they can only be evidence of what was 
stated by the speakers in the Legislative 
Assembly, and are not evidence of any 
facts contained in the speeches. In 
their Lordships’ opinion, both the Courts 
have erred in their use of the White 
Book and the reports of debates as 
evidence. 

It would appear that the Trial Judge, 
who decided in favour of the appellant, 
accepted the innuendo as proved, but 
the appellant has failed to produce any 
evidence to support the innuendo. The 
evidence of the respondent is irrelevant 
on this question, which depends on the 
meaning which the words would be 
understood by ordinary persons to bear, 
and not whether the respondent intended 
them to bear that meaning: 7 A 0 
741 (1) per Lord Blackburn at p. 772, 
per Lord Bramwell at p. 790. The ap¬ 
pellant sought to contend that the con¬ 
text of the word “tenets” in the incri¬ 
minated article justified the innuendo, 
but their Lordships are unable to accept 
the view that, by reason of the context, 
the word tenets” could only mean 
dogmas.” It was common ground bet¬ 
ween the parties that, while dogmas 
may properly be described as tenets, the 
latter word has a much wider range, 
and includes opinions on religious mat¬ 
ters, which do not involve the holder of 
such opinions in the risk of expulsion 
from his Church. Here, again, the ap¬ 
pellant has led no evidence to prove 
that the incriminated article is per se 

X. Capital and Counties Bank v. Henty, (1882) 7 
A 0 741=62 L J Q B 282=47 J P 214=31 W B 
187=47 L T 062. 


defamatory, and tlioir Lordships aro un¬ 
able to hold that it is per so defamatory, 
As already stated, tho White J^ook and 
the reports of debates aro lu^t evidence 
for this purpose. It follows tliat their 
Lordships agree witli tlio Court of Ap¬ 
peal that the action falls to he <lisniissod, 
tliough on different grounds, ami it be¬ 
comes unnecessary to consider tlio res- 
pendent’s plea of justification or any 
further contentions in the case. Ac¬ 
cordingly, their Lordships will humbly 
advise His Majesty that the judgment of 
the Court of Appeal should be affirmed 
and that the appeal should be dismissed 
with costs. 

K.S. Appeal disinissed. 

Solicitors for Appellant— Beaumont & 
Son. 

Solicitors for Respondent— Ily. S. L. 
Polak & Co. 
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{From Allahabad) 

6th December 1934 

Lords Atkin, Wright, Alness, 
Sib John Wallis and Sir Shadi Lal 

Chunhidya and others —Petitioners. 

V. 

Emperor —Opposite Party. 

Criminal P. C.(1898), Ss. 423 and 439 
— High Court having proceedings in appeal 
before it—It can proceed to exercise its 
powers of revision and enhance sentence. 

The powers relating to appeals under S. 423, 
Criminal P. C., are given to the appellate Court 
and the appellate Court may include a Court 
subordinate to the High Court, and the appellate 
Court as such has uo power to euhance a seu- 
tence. On the other band, the powers of revisiou 
are given to the High Court alone, and the 
powers of revision are given to the High Court in 
the case of any procee .ling, the record of which 
has been called for by itself or which has been 
repotted for orders or which otherwise comes to 
its'knowledge. Hence when the High Court has 
before it on appeal a record of a ciiminal pro¬ 
ceeding, the condition precedent is performed 
and the High Court can then, though the record 
has only come to its knowledge in the appellate 
proceeding, proceed to exercise its revision powers 
if it choo.sc3 to do so. [P 30 C 1] 

C. Sidney Smith —for Petitioners. 

W. Wallach —for the Crown. 

Lord Atkin. —This is an application 
for special leave to appeal from a judg¬ 
ment of the High Court of Judicature at 
Allahabad. The question arose in this 
way. The petitioners were tried before 
the Divisioual Sessions Judge at Cawn- 
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pore on a charge of murder, and they 
were in fact convicted of murder. It is 
unnecessary to go into the facts of the 
case except to say that the particular 
act of which they were found guilty was 
tliat, with other people, they assaulted 
the deceased and. after having beaten 
him severely, laid him down and cut off 
his foot w'ith an axe and left him there 
to bleed to death. The Sessions Judge 
having convicted the petitioners of mur¬ 
der, sentenced them to transportation 
for life, and they thereupon appealed to 
the High Court. 

On appeal to the High Court the 
High Court, purporting to exer¬ 
cise their powers under the revision 
section (439 of the Code of Criminal 
Procedure), gave notice to the ac¬ 
cused to show cause wliy the sentence 
should not be enhanced, and after hear¬ 
ing them, ordered the sentence to be in¬ 
creased in the case of the four petition¬ 
ers and ordered them to be sentenced to 
death instead of transportation for life. 
^Vhat has been urged before their Lord- 
ships is that inasmuch as the case came 
before the High Court on appeal, and in¬ 
asmuch as under the provisions as to ap¬ 
peal the High Court dealing with ap¬ 
peals has no power to enhance the sen¬ 
tence, the High Court has no power to 
resort to its further powers of revision 
which give it power to enhance the sen¬ 
tence. That appears to their Lordships 
to be a mistake. The distinction seems 
to be fairly plain. The powers relating 
to appeals under S. 423, Criminal P. C., 
are given to the appellate Court, and 
the appellate Court may include a Court 
subordinate to the High Court, and the 
appellate Court as such has no power to 
enhance a sentence, differing from the 
provision which was in the old Criminal 
Procedure Code of 1872. On the other 
hand, the powers of revision are given 
to the High Court alone, and the powers 
of revision are given to the High Court 
in the case of any proceeding the record 
of which has been called for by itself or 
which has been reported for orders or 
which otherwise comes to its knowledge. 

Their Lordships are clearly of opinion 
that when the High Court has before it 
on appeal a record of a criminal proceed¬ 
ing, the condition precedent is per¬ 
formed, and the High Court can then, 
though *he record has only come to its 
knowledge in the appellate proceeding, 


proceed to exercise its revision powers if 
it chooses to do so. In this case the 
High Court did choose to exercise its re¬ 
vision powers. Mr. Sidney Smith points 
out that the notice which actually was 
served was headed in the criminal ap¬ 
peal, but it is quite plain that the sub¬ 
sequent proceedings were in fact in re¬ 
vision, and it was made plain that the 
Court was exercising its revision power. 
That being so, it appears that the Court 
had complete jurisdiction to act as they 
did, and their Lordships therefore, in 
the exercise of the ordinary rules which 
govern criminal appeals, see no reason 
at all in this particular case why any 
leave to appeal should be granted. In 
those circumstances, they will humbly 
advise His Majesty that the petition be 
dismissed. 

K.S. Petition dismissed. 

Solicitors for Petitioners— Hy. S. L. 
Polak & Co. 

Solicitors for Respondent— Solicitor 
India Office. 
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{From Palna\ 1931 Pat. 436.) 

14th December 1934 

Lords Blakesbukgh, Thankeetos 
AND Sir Lancelot Sanderson. 

Maharaja Srisekandra Nandy and 
others —Appellants. 

V. 

Baijnath Jugal Kishore {Firm) —Res¬ 
pondents. 

Privy Council Appeal No. 5 of 1934, 
Appeals Nos. 26 of 1931 and 12 of 1933. 

(a) Adverse Possession — Possession 

be adequate in continuity, in publicity and 
in extent—It need not be ,shown to have 
been brought to knowledge of competitor. 

The possession required must be adequate id 
continuity, in publicity and in extent to show 
that it is possession adverse to the competitor. 
The classical requirement is that the possession 
should be nec vi nec clam nec precario. It is 
not necessary that the adverse possession should 
be brought to the knowledge of the person 
against whom it is claimed. It is sufficient that 
the possession should be overt and .without any 
attempt at cancelment, so that the person 
against whom time is running ought, if he 
cises due vigilance, to be aware of what is hap* 
pening: 1934 P 0 23, Bel. on. [P 88 C 1, 

(b) Privy Council—Privy Council will 

interfere with order of costs in absence ot 
sufficient reason. . . 

The Privy Council will not interfere with the 
discretionary power as to costs of lower Oourts in 
absence of sufficient reason. [P 38 0 2 ; P 39 G iJ 


ftsais 

A. M. Dunne and W. M’aUach —for 
Appellants. 

Sir Dawson Miller and Frimjle—iox 
Bespondents, 

Lord Thankerton. — These consoli¬ 
dated appeals consist of an appeal by 
the defendants 1 and 3 in the suit and a 
cross-appeal by the plaintiff from two 
decrees of the High Court of Judicature 
at Patna dated 21st May 1931, which 
subject to a slight modification, con¬ 
firmed a decree of the Subordinate Judge 
of Dhanbad dated 30th July 1927. 

The plaintiff, who is a sub-lessee of 
the coal-mining rights of a part of Mouza 
•Gararia, instituted the present suit on 
■28th May 1925, against the predecessor 
•of the present defendant 1, who was a 
•similar lessee of Mauza Ekra, which lies 
immediately to the south of Mauza 
■Gararia, and defendants 2 and 3, who 
were in succession the agents of defen¬ 
dant 1 in working his coal, defendant 3 
having succeeded defendant 2 in May 
1924. The suit was based on the alleged 
conversion of an area of the plaintiff’s 
coal, and he asked for an order on the 
defendant to vacate the land encroached 
on, for an injunction prohibiting future 
trespass and conversion, for an inquiry 
and.ascertainment of the extent of the 
defendants’ encroachments and the am. 
ount of coal removed and for an inquiry 
as to the quantum of damages. 

The plaintiff’s sub-lease was obtained 
by him on 26rh April 1922, and he set 
•out his cause of action as having arisen 
in or about November 1924, when he 
first came to know of the encroach, 
ments. 

Gararia and Ekra are both part of the 
Jharia Baj. In 1896 the then Baja grant¬ 
ed a mukarrari lease of the coal-mining 
rights in Gararia to one Maheshwar Rai, 
and in 1898 he granted a similar lease of 
Ekra to the ancestor of defendant 1. In 
1901,1902 and 1907 Maheshwar Rai grant¬ 
ed sub-leases of the coal-mining rights 
ill plots of 100 bighas and 100 bighas 40 
bighas respectively to the .lessors of the 
plaihtiff, who demised by way of sub¬ 
lease the rights in the whole 240 bighas 
to the plaintiff in 1922. The plot with 
which the present dispute is concerned 
is the plot of 100 bighas, sub-let by Ma- 
hesbwar Bai in;19iQly which is a com¬ 
paratively narrow strip running north 
Slid south, and having Ekra as its sou¬ 
thern boundary. The remaining plots 


Privy Council 37 

•of 100 bighas and 40 bi.ghas may be dis¬ 
regarded. 

In the present appeals corfcain facts 
are no longer in dispul.o. It is now 
agreed that the boundary between tlio 
plaintiff’s coal area and tliat of tlie de¬ 
fendants is that fixed by the Revenue 
Survey maps, and that the defendants 
have encroached over the boundary on to 
the southern part of the plot of which 
the plaintiff is now sub-lessee. Further 
the area of encroachment has lioen 
worked as follows, viz.: prior to 1911 
coal amounting to 8,209 tons had been 
removed by working in galleries, leaving 
0,643 tons of coal in the pillars; at some 
time during the years 1924 and 1925, 
4,422 tons of the pillar coal was re¬ 
moved, and the remaining 2,221 tons 
of coal in the pillars have been render- 
ed unworkable, except at heavy expense, 
by the defendants’ working and the con¬ 
sequent subsidence. The total tonnage 
of coal thus involved was 14,8-32 tons. 

The Subordinate Judge held that the 
plaintiff’s claim to recover damages in 
respect of the gallery coal, which had 
been taken more than twelve years prior 
to suit, was barred by limitation, but he 
awarded him damages in respect of the 
whole of the pillar coal, viz., 6,643 tons, 
at the rate of Rs. 4 per ton, under de¬ 
duction of 12 annas per ton in respect of 
the cost of bringing it to bank, but dis¬ 
allowed any deduction in respect of the 
cost of cutting and severing the coal. 
Both parties appealed to the High Court 
which dismissed both appeals, and 
affirmed the decree of the Subordinate 
Judge, under alteration of the rate of 
deduction from 12 annas to 8 annas, 
which both parties agreed was the rate 
intended to be fixed by the Subordinate 
Judge. 

While other questions were in issue 
in the Courts below, the only conten¬ 
tions submitted to their Lordships were 
as follows: In their appeal defendants 
1 and 3 maintained (a) that, prior to 
the institution of the suit, defendant 1 
had acquired a good title by adverse 
possession not only of the gallery 
coal but of the whole area, includ¬ 
ing both gallery and pillar coal, and 
(b) that, in any event, they were en¬ 
titled to a deduction in respect of the 
cost of cutting and severing the coal. In 
the cross-appeal, the plaintiff main¬ 
tained (a) that his claim in respect of 
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the jjallovy coal was well founded and 
that it was nob barred by limitation, and 
(b) that the rate of Ks. 4 per ton was 
too small, in view of the evidence. It 
will be convenient to deal first with the 
cross-appeal. Apart from any question 
of limitation, the plaintiff, who only ac¬ 
quired his title in 1922, must show a 
title to sue in respect of the abstraction 
of the gallery coal prior to 1911. He 
claims such a right in virtue of the 
terms of his sub-lease, in which the sub¬ 
jects of lease are described as follows: 

‘'And whereas the lessor has desired ao sublet 
the three plots and the lessee has proposed to 
take a sublease of the said three plots for a term 
of 47.3 years, the lessor abovenamed executes this 
subleave tor a term of 475 years and demises un¬ 
to the lessee all those coal mines now being 
worked and all those coal mining rights and 
other rights of and in the said three plots of 
coal land comprised set out and de«cribed in the 
Sells. A, Band C below belonging to the lessor 
together with all machineries, buildings, bunga¬ 
lows, houses, huts, coke ovens, tools, plants, 
engines, boilers, stock of coal, sidings, tram 
lines, mines, beds, scams and veins of coal, quar¬ 
ries, inclines, all privileges, advantages, appur¬ 
tenances appertaining or belonging thereto or 
usually enjoyed with the same. . . .” 

The plaintiff maintained that the 
light to recover in respect of the gal¬ 
lery coal in question was included am¬ 
ong the ‘other rights’ thus demised to 
him, but their Lordships are unable to 
place this construction on these words, 
which are limited by the words ‘of and 
in the said three plots of coal land,’ 
which clearly relates to these plots as 
they stood at the date of grant. It would 
require clear words to assign such a 
right of action to a lessee. As regards 
the plaintiff’s second contention, their 
Lordships see no good reason for disturb, 
ing the concurrent findings of the Courts 
below as to the rate of Rs. 4 per ton. The 
iplaintilT's appeal therefore fails. As re- 
‘gards the defendants’ main contention, 
ithe principle of law as to what is neces- 
jsary to constitute adverse possession is 
jwell settled, though its application in the 
circumstances of particular cases may 
present some difficulty; this, perhaps is 
more likely to occur in cases of the al¬ 
leged adverse possession of underground 
mineral seams. The principle has re¬ 
cently been restated by this Board in 61 
I. A. 78 (l), at p. 82, as follows: 

“As to what constitutes adverse posses- 
Ision, a subject which formed the topic of some 

1. Secy, of State v. De endra Lai Khan, 1934 
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discussion in the case, their Lordships adopt 
the language of Lord Robertson in deliveringthe 
judgment of the Board in 27 I A 136 (2), at 140, 
where his Lordship said that‘the possession re¬ 
quired must be adequate in continuity, in pub¬ 
licity, and in extent to show that it is possession 
adverse to the competitor.’ The classical re¬ 
quirement is that the possession should be ‘nec 
vi ncc clam uec precario.’ Mr. Dunne for the 
Crown appeared to desiderate that the adverse 
possession should be shown to have been brought 
to the knowledge of the Crown, but in their 
Lordships' opinion there is no authority.for this 
requirement. It is sufficient that the possession 
should be overt and without any attempt at con¬ 
cealment, so that the person against whom time 
is running ought, if he exercises due vigilance, 
to be aware of what is happening.” 

In their Lordships’ opinion the defen¬ 
dants have failed to show that theplain- 
tiff's predecessors, by exercising due vigi¬ 
lance, ought to have been aware of what 
was happening, apart from the question 
of whether the possession was adequate 
in continuity and extent. The area 
from which the gallery coal was taken 
and its surroundings may be generally 
described as follows: The area itself is 
underground, and measures roughly 50 
yards from north to south and 150 yards 
from east to west. About 65 or 70 yards 
to the north of it a railway crosses the 
plaintiff’s plot on the surface, running 
east and west. There is evidence that 
the defendants at one time under¬ 
stood that the railway line was the 
boundary of ekra and that in the adjoin¬ 
ing areas, as well as in this case, they 
worked their colliery on that footing, 
but so as to leave a margin for protection 
of the railway. The dip of the strata is 
generally from north-east to south-west, 
and it is clear that, although they had 
pits some little distance off, the coal 
seam in question in this area and m 
their adjoining area was mainly raised 
by means of inclines descending approxi¬ 
mately in a southerly direction. There 
is also little doubt that this area was 
worked along with their adjoining area 
as part of one colliery. This is shown 
by the working plan, dated in 1911, on 
which are found five inclines to the east, 
including Nos. 2, 8 and 13— the first of 
these having a tram line—and two in¬ 
clines to the west of this area, while on 
the area itself incline No. 4 is situated. 
It is on the existence and use of incline 
No. 4 that the defendants mainly rely 
as the outward manifestation on the 

2. Badhamoni Debi v. Collector o£ (1900^ 
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surface of their -working of tho coal in 
this area. As shown on. the working 
plan, the foot of incline No. 4 almost 
reached the defendants’ own coal, but 
this is not very material, for the real 
question is whether there was that to 
be seen on the surface, which tho plain¬ 
tiff’s predecessors, being reasonably vigi¬ 
lant, ought to have seen, and so seeing, 
would.have been put on their guard, al¬ 
though they did not have any title to 
the surface. 

For a similar reason it does not seem 
very material whether the coal which 
was raised by means of Incline No. 4 
came from the area in question. The 
point must be that, on seeing coal being 
raised by means of Incline No. 4, the 
plaintiff’s predecessors would bo bound 
to suspect that it came from their seam. 
The sinking of Incline No. 4 was not 
completed so as to reach coal until 1906; 
it was then ascertained that a certain 
amount of gallery coal immediately 
below the incline had already been re¬ 
moved by means of anotherincline. The 
account books produced by the defen¬ 
dants, which are not continuous, show 
that an amount, which the Subordinate 
Judge states at 2,000 tons, was raised by 
means of Incline No. 4 before 1911, but 
it is not possible to identify the place 
from which that coal was cut. This 
must have been a very small portion of 
the total amount of coal raised by means 
of all the inclines, and which was also 
being taken along the surface to the 
sidings. Further, the entrance to the 
Incline No. 4 was in a surface covered 
with jungle, and the suggestion that the 
plaintiff’s predecessors must have passed 
along a road in the near neighbourhood 
has little weight, as also the stacking of 
coal beside the entrance, the amount 
and frequency of which is left quite in¬ 
definite, The failure of the plaintiff’s 
predecessors to notice these things, even 
if they were sufficient, when seen, to pub 
them on their guard, involves, in the 
opinion of their Lordships, no lack of 
reasonable vigilance on their part, and 
the defendants’ case must fail on this 
point ; it is unnecessary to consider 
whether the defendants’ possession was 
adequate in continuity and extent. As 
regards the defendants’ minor contention 
as to a deduction in respect of the cost 
of cutting and severing the coal, their 
Lordships see no sufficient reason to 


intcifero with tho tUscrctionnvy view 
whicii has boen taken bv Imtli tlioCourts 
below. Their L'>rilshij)s will thcrufove 
humbly advise Ilis Majesty that Imtli 
appeals sliould bo dismisso'l with costs 
and that tho decrees of tho Jligli Court 
should be allirmed. 

K.S. Appeals disiiiisst'd. 

Solicitors for ppellants — TIio o'e//c'i- 
tor, India Office, Watkins k ilitnlrr. 

Solicitors for Respondents— Watl;ins k 
Hunter, The Solicitor, India Offic<\ 
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{From Ci/prus) 

12th April 1934 

Lords I)L.\NESRuitGH, Mkrrivale 
AND Sir Sidney Ruwlait, 

Ottoman Bank, .Vicosm—Appellant. 

V. 

Dascalopoido% —Respondent. 

Privy Council Appeal No. 54 of 1933. 

Exchange—Rate of —Contract of service— 
Salary in terms of gold currency ~ Service 
pensionable-* Pension based on salary—Em* 
ployee transferred to foreign country — 
Salary paid according to currency of new 
country — Retirement of employee—He is 
entitled to receive pension at the exchange 
rate in the terms of goM currency calculated 
according to rate of exchange prevailing 
when each instalment became due—Master 
and servant. 

Tj employed by 0 ban^v iQ 1905 in Turkey. 
He was taken on the pensioi^able stall and was 
entitled on retiiemeot to a pension based upotx 
bis salary in the year previous to Lis lOLirement. 
At tbo time of einplox nieat salary was in 

Turkish pounds of specified gold content. Paper 
currency was however made legal touder iu Tur* 
key in 1015. J) was transfei rccl to the bank’s 
branch in Cyprus where he retired in 1031. In 
Cyprus D's salary was paid in Cyprus pounds at 
the exchange of 100 Cyprus pounds to 110 Turkish 
pounds. The Cyprus currency subsequently de¬ 
preciated in terms of gold. 

that D's pension was to be calculated on 
the basis of Turkish gold pounds us ho was en¬ 
titled to under the termsof his employment. Ho 
was therefore entitled to a monthly pension in 
Cyprus currency of a sum really equivalent to 
the amount of Turkish gold pounds to which he 
would be entitled. The Cyprus currency was to 
be calculated according to the rate of exchange 
prevailing at the date when each iustalmcot of 
the pension became due. " 

Govin Simonch, Eonald Smith and 
T. W. G. Barry—(oT Appellant. 

William Jowitt and Kenelm Preedy — 
for Respondent. 

Lord Blanesburgh.—This is an ap. 
peal from a judgment of the Supreme 
Court of Cyprus aflfirmiog the judgment 
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of the District Court of Nicosia at the 
trial. The appellants, defenrlant-s in the 
action, are tlie Ottoman Bank of Nicosia, 
and the respondent, the plaintiff, is a 
former official of the bank. Prior to his 
letirement on 31st Jhecember 1931 the 
le'^pondent ^vas serving in the Larnaca 
Inanch in Cyprus and the one question 
wliich survives for determination upon 
the present appeal is Avhether the pen¬ 
sion to whicli, in accordance -with the 
terms of his employment, he then be¬ 
came entitled is, as both Courts in 
Cyprus liavG held, a pension payable in 
Turkisli gold pounds translated into 
Cyprus currency at the exchange of the 
(lay, or whether, as the appellant bank 
contends, it is due only in pounds of 
Turkish currency or, -whether so or not 
is in Cyprus payable only in the currency 
of the Island at the fixed rate of ex- 
chairge of 100 Cyprus for 110 Turkish 
pounds and that whether the salary 
pounds be gold or not. The respondent’s 
pension, in other words, according to the 
view of the bank, so far from being 
based upon gold, is really in Cyprus a 
sum expressed in Cyprus currency fixed 
and invariable, whatever, either intrinsi¬ 
cally or in exchange, the value of that 
currency may be or become. As the 
Cyprus pound is no longer on a gold 
basis, and bears in actual exchange to a 
Turkish gold pound a very much higher 
ratio than 100 to 110, the question at 
issue is even now one of substantial 
consequence to the respondent. To the 
bank the issue may also be of general 
importance as affecting the pension 
claims of other of its retired officials in 
a position similar or analogous to that 
of the respondent. In 1903 the respon¬ 
dent entered the service of the Imperial 
Ottoman Bank, with which, for all pre¬ 
sent purposes, the appellant bank may 
be regarded as identical. In March 1905 
he joined the permanent and pensionable 
staff, and he then signed a declaration 
by which he bound himself to adhere to 
the regulations governing the pensions 
and superannuation fund of the bank, 
which, adopted by the Direction General 
in December 1898 had been in force as 
from 1st January 1899. These regula¬ 
tions, as the respondent then further 
declared, formed an integral part of the 
conditions of his engagement with the 
bank. 

The regulations are voluminous. Only 


a few of the articles constituting them 
need however here be specifically re¬ 
ferred to. By Art. 2, the general manage¬ 
ment of the bank may at all times of the 
year discharge an employee, but (Art. 3) 
he. receives an indemnity from the pen¬ 
sion fund applicable to his case. Each 
employee (Art. 9) cedes to the bank pre- 
scribe(i proportions of his fixed salary and 
increments. These sums are retained by 
the bank each month, and lodged by it to 
the account of the fund. The bank, for 
its part, is to lodge, every month, to the 
same account, 6 per cent of the salaries 
of the personnel and undertakes to make 
good the defi,ciency, if the total of the 
fund, as so composed, is insufficient to 
meet pensions then already granted. By 
Art. 14, the amount of a retired em¬ 
ployee’s pension is fixed on the basis of 
the salary w'hich [he] received on 31st 
December of the year preceding that in 
which he is retired.” The date appli¬ 
cable to the respondent’s case accord¬ 
ingly is 31st December 1930. By Art. 15 
the amount of pension is calculated for 
10 full years’ service at 30 per cent of 
the employee’s annual fixed salary, with 
2 per cent for each of the subsequent 
years. Art. 30 is striking ; 

“ The general management reserve unto them¬ 
selves the right to modify these regulations every 
time they think it necessary,'flnd in so far as 
the rights and interests of the personnel will not 
be injured by these modifications." 

It is complained that the general 
management have, on occasions, pur¬ 
ported to exercise this power without 
due or any regard to the qualification 
imposed by the w'ords above italicised. 
The powers of the bank, in this behalf, 
are not however in the present case 
directly in queotion. But incidentally 
the article must again be referred 
to. There is in the regulations no direct 
statement as to the currency in which 
any salary is to be paid. There is 
however in Art. 16, expressed in Tur¬ 
kish pounds, a minimum as well as a 
maximum pension which employees of a 
particular type may claim. A similar 
provision in the case of a pension paya¬ 
ble to the widow of a deceased employee 
is to be found in Art. 22. It may also 
be observed that at the date of the regu¬ 
lations the only Turkish pound either 
known or, (with the possible exception 
of pounds of equivalent intrinsic value 
issued in paper by the bank itself), in 
circulation, were gold coins of a special 
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goM content, and their Lordships can 
have no doubt that the reference in the 
regulations was a refei'ence to these 
Turkish gold pounds. Nor is the salary 
to be paid to the respondent referred to 
in any document then signed by him. 
The amount was no doubt agreed, and 
increased from time to time. That it 
was, ab iuitio, expressed in terms which 
dn the result made it payable in Turkish 
gold pounds can hardly be doubted. It 
te indeed stated in evidence by the bank 
that in Turkey prior to the war the em¬ 
ployees’ salaries were always paid in 
Turkish gold pounds. 

And here it may be convenient to 
^illude to the origin, with the meaning 
to be attached to it, of the conversion of 
Turkish into Cyprus pounds at the rate 
of 110 to 100. To this conversion, as 
has already been indicated, and as will 
later more clearly appear, final impor¬ 
tance is attached by the bank. Cyprus 
pounds were here the equivalent of the 
English sovereign and this particular 
latio which as is explained was always 
followed in the books of the bank in re¬ 
lation to English sovereigns represented 
& real ratio founded on the actual gold 
content of two gold coins—a Turkish 
pound and an English sovereign. In 
fixing it, the gold content of the Turkish 
pound was taken to be 7‘216 grammes, 
fl.nd that of the English sovereign 7-988 
grammes. It is further in evidence and 
•it may here be convenienty added that 
•during the term of the respondent’s ser¬ 
vice in Cyprus—certainly at the critical 
•date, 31st December 1930—the Cyprus 
-£1 note and the sovereign were in prac¬ 
tice interchangeable. In Cyprus, said 
Mr. Jones, a witness for the bank, there 
was no difference between gold and 
(paper. Now the respondent, on the per- 
'inanent staff of the bank since March 
1905, was, in 1923 serving temporarily 
in Constantinople. He had previously 
been employed in branches in other 
parts of Turkey. In 1923 he was trans- 
iferred to Cyprus, and became Chief of 
the Larnaca office. In that post he re- 
mained until Slst December 1931, when 
ihe was retired. Thenceforth he was eli¬ 
gible for pension, and it is not now in 
question that in accordance with the 
pension regulations' above summarised, 
»ud -in view of his length of service, the 
leffpoudtfirtr Ww oflbliWed' to a monthly 
aremriorf- <sf 6# pw <sm df felw sa l^y 
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he was receiving on Slst December 1930. 
It is now further agreed that the fixed 
or pensionable salary of the i-os[)on(lent 
on that date was one which, expressed 
in terms of Turkish currency was a salary 
of 45 Turkish pounds per menth, Tlio 
first, and it may the final, quostiun for 
determination is whether these Turkish 
pounds were any other tlian Tuikish 
gold pounds representing the pensionable 
portion of the salary to whicli,under the 
terms of his employment, the respon¬ 
dent was then entitled. 

It is vital to remember in the consi¬ 
deration of this question that the res¬ 
pondent at the date of his retirement 
was being employed outside Turkey. 
Had he then been employed within Tur¬ 
key—for example, in Constantionple 
where the oMcial in 1930 A. C. 
277 (l) had been employed, different con¬ 
siderations as to his pension rights might 
have arisen. Here however their Lord- 
ships are concerned only with the case 
of an official of the bank who had con- 
tinuousiy for about eight years before 
his retirement been serving abroad—to 
wit in Cyprus. Now it is in evidence 
that on transfer for service abroad no 
fresh agreement was normally entered 
into as to the salary payable to the 
transferred employee by the bank. In 
the particular case of the respondent 
however when in 1923 he was trans¬ 
ferred to Cyprus, he was informed by 
the director of the bank, so he says, that 
his salary—then a salary of 45 Turkish 
pounds a month, would be as formerly, 
and that he would draw it in parity, 
that is he would draw salary at 110 
Turkish gold pounds to 100 English. 
Objection was taken by the bank to the 
admission of this evidence; but the fact 
that the Turkish pounds on which the 
translation into Cyprus or English cur- 
rency depended were throughout the 
respondent’s service Turkish gold pounds 
is, their Lordships thinks,clearly shown 
by what actually happened in Cyprus. 
First on 21st May 1926 the respondent 
was granted an increase in his emolu¬ 
ment—a so-called indemnity—expressed 
as 2 Turkish pounds to be added to the 
45 Turkish pounds he was then receiv¬ 
ing. He was granted a similar increase 
as from Ist January 1929. It is not open 
to doubt their LordshipB think, that 

1. Ottoman Bapk v. Cbakarian^ (1980) A-0977=5 
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in each case there "were and were inten¬ 
ded to be, additions of two Turkish gold 
pounds to the fixed salary then described 
in the same currency, But the most 
conclusive evidence as to nature of the 
Turkish pounds in which the respon¬ 
dent’s salary in Cyprus was expressed 
is supplied by the salary book of the 
bank framed in terms which for the pre¬ 
sent purposes are of great significance. 
Every month the respondent on receipt 
of his salary was required to sign and 
did sign the salary book. The details 
specified are always in the same form. 
For convenience their Lordships take 
the entry which of those printed in the 
appendix is latest in date. It is the 
entry for January 1929. 

There in the first column the name of 
the respondent appears at the head of 
the “Directing Staff.” In Col. 2 headed 
“ Salary £tq ” his salary is entered as 
45. Cl. 3 is headed “ Indemnity £tq.” 
In this column the respondent’s two in¬ 
creases are entered as £tq. 4. Passing 
over Cols. 4 and 6 indicating deductions 
from the £tq. 49 shown in Cols. 2 and 3, 
we find under Col. 6 headed “ Net salary 
in £tq," that the respondent’s net salary 
is brought out at £tq. 46.75. Col. 7, 
the most important perhaps of all in 
this connexion, is headed ‘ Equivalent 
in £ s cp ” and the respondent’s equi¬ 
valent is entered at £42 10s. Then un¬ 
der Col. 8 headed “ Total in £ s cp,” the 
same figure as in Col. 7 is brought out, 
namely, £42 10s. The whole is signed 
by the respondent. This entry appears 
to be free from ambiguity. That the 
£tq. 45 and £tq. 4 are Turkish gold 
pounds is proved by the fact not really 
in dispute—that the so-called “ equi¬ 
valent ” in Col. 7 is the Cyprus equi¬ 
valent for a Turkish gold pound and for 
nothing else. Equally clear is it, when 
the actual facts are remembered, that 
the real function of this column was to 
equiparate in the Cyprus currency, in 
which payment was actually being made 
and accepted, the respondent’s contrac¬ 
tual salary in Turkish gold pounds. 

The bank does not accept this view. 
Even if, contrary to its submission, 
based upon reasons later to be stated 
the Turkish pounds referred to are held 
to be Turkish gold pounds, even so, it 
contends that the respondent is not en¬ 
titled, in Cyprus at all events, to any 
payment other than one in Cyprus cur¬ 


rency exchanged at the rate of 110 Tur¬ 
kish pounds for 100 Cyprus pounds.. 
Their Lordships are unable to accept 
this contention. They are satisfied that 
the “ equivalent ” in Cyprus currency 
ascertained by that formula was, and 
intended to be. a real equivalent. It 
merely exegetical of the basic contract- 
It was a formula applicable only where 
the result was to produce parity in terms- 
of gold. To both parties it was a con¬ 
venience that the salary of the respon¬ 
dent, stationed in Cyprus as he was„ 
should be paid in Cyprus currency. But 
the salary remained a salary due in Tur¬ 
kish gold pounds, and if it bad been ten¬ 
dered by the bank in that form it must 
have been accepted by the respondent. 
In short, these monthly entries express- 
with clearness, as their Lordships think,, 
the respondent’s contractual rights iu 
the matter of salary, and it being now 
agreed that his pensionable salary ou 
31st December 1930, was 45 Turkish 
pounds a month, they justify the declar¬ 
ation of the learned trial Judge that 
the respondent is entitled to a monthly 
pension of a sum equal to 28'80 Turkish 
gold pounds; with as a necessary corol¬ 
lary, now that Cyprus currency has so- 
depreciated in terms of gold, that tho 
equivalent ” in Cyprus currency must 
be calculated according to the rate of 
exchange, whatever it may be, prevail¬ 
ing at the date when each instalment of 
pension becomes due. Their Lordships 
have reached this conclusion without so 
far considering the possible effect upon 
it of the fact that whereas up to 191& 
there was . substantially no Turkish 
pound existing other than a Turkish 
gold pound, there was brought into being- 
on 15th April 1915, as the result of an- 
Ordinance of that date, an issue of Tur¬ 
kish paper pounds to which were at¬ 
tached the privileges specified in the- 


Ordinance. 

The bank goes so far as to say, and it 
relies in support of its contention on a 
decision of this Board in the case al¬ 
ready cited, that aS one result of the is¬ 
sue of these paper pounds, the salaries- 
of the bank’s employees, whatever • may 
have been the case before, ceased to be- 
payable in gold. So far however as the- 
respondent’s salary is concerned, it will 
be, found, their Lordships think, thaf 
so long as'ho was employed outside Tur-j. 
key“ahd tlaat. is' the ;cinl5j ’ 

: tsfi 



1888 ? Ottoman Bank v: Dasoaloeoulos (Lord Blanesburgh) 


'W^ioh their Lord’sbipa are oonoerned— 
his position was unaffected either by tue 
Ordinance or by any pronouncement of 
the bank following upon it. In order 
however to appreciate the true position 
in this respect and also to ascertain 
the bearing, if any, of the Chakarian de¬ 
cision,upon the respondent’s rights, it is 
necessary to go into some little detail. 

By Art. 1 of the Ordinance in ques¬ 
tion the Ministry of Finance was autho¬ 
rized to issue £tqs. 6,583,094 of paper 
money against the deposit of effective 
gold iox 160,000,000 francs. By Art. 2 
the acceptance and circulation of this 
paper money exactly in the same way as 
cash was made obligatory in all the ter¬ 
ritory of the Empire in all transactions, 
either between private parties and the 
Government or between private parties 
themselves. By Art. 3 the counter-value 
of this paper money was to be reim¬ 
bursed in gold at sight and to bearer, 
six months after the conclusion of peace 
at Constantinople. By Art. 4 such of 
the paper money as should nob have 
been presented for reimbursement with¬ 
in the five years following the date 6xed 
in Art. 3 -was to be prescribed to the 
profit of the Treasury. 

Now the effect of this Ordinance is of 
course a matter of Turkish law, with re¬ 
ference to which no evidence was ten¬ 
dered at the trial. Bub its somewhat re¬ 
markable provisions are alluded to in 
the-Supreme Court. It , is pointed out 
by Sertsios, J., that the notes were to be 
legal tender only up to a date of six 
months after peace, an event which the 
Chief Justice points out occurred on 6th 
August 1924. It may also be questioned 
whether these currency notes were ever 
made legal tender for any payment un¬ 
der a Turkish contract which by that 
contract had to be made outside of Tur- 
kfiy^ These matters however have not 
been discussed in the Courts, below and 
bi^ir Lordships in the absence of evi¬ 
dence As to Turkish law, are not in a 
pwition to pronouncp upon them now. 
They need not however do so. For it is 
clear to them that not even in Turkey 
did the bank ever assert a right to meet 
the claims of it% employees hitherto paid 
la Turkish gold, pounds, by t^dering 
^em Turkish paper pounds. So far as 
th4 employees -or hank'ontside of 
Turkey were concerned, there' is no- 
iudioatiofri ^'^as 
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made in the manner of paying their 
salaries hitherto always paid on a gold 
basis. As for the employees in Turkey 
proper the bank did from time to time 
purport to alter the salaries, but nearly 
always by way of increase. 

In the present case, which is not con¬ 
cerned with an employee serving in 
Turkey at any relevant date, these 
variations are not important, and their 
Lordships are, for present purposes, con¬ 
tent to accept the summary statement of 
the Chief Justice with reference to them 
that salaries in Turkey were being paid 
on a gold basis, each employee receiving 
in Turkish currency a sum, which had 
Turkish gold pounds been procurable, 
would have enabled him to obtain these 
to a number equal to the bank’s original 
figures of his month’s salary. The bank 
however in 1920 made the following 
notable pronouncement applicable to the 
staff of Constantinople and the agencies 
in Turkey; 

“As from 1st January 1020 the gross monthly 
salary of each employee will be converted into 
pounds sterling at the rate of llOTurkish pounds 
for 100 pounds sterling and the proceeds of con¬ 
version so obtained will be paid to each em 2 )loyee 
in Ottoman Treasury notes at tbo average selling 
price of the pound sterlig registered at the head 
office during the three months immediately pre¬ 
ceding the current month.’’ 

This method of payment was followed 
for nearly a year and a half. It was 
superseded by a decision of May 1921, of 
the management committee, arbitrarily 
fixing 451 piastres—a number far less 
than the proper number in exchange 
—as the number to be taken as the 
equivalent of the pound sterling and 
finally, in 1923, after the respondent 
had gone to Cyprus, the bank adopted a 
method of directly converting the Tur¬ 
kish gold pound, “the gross monthly 
salary,” into paper by treating it as the 
equivalent to 410 piastres. Now the 
action of the bank in this matter has 
not passed unchallenged in the Cyprus 
Courts. It has, in the case of Esmerian 
V. The Ottoman Bank, been condemned, 
as an attempt by the babk, under cover 
of Art. 30 of the pension regulations 
above set forth, to alter a fundamental 
term of their contracts in the case of its 
employees in Turkey. This may or may 
not be so. Upon such a question their 
Lordships in this case naturally ex¬ 
press no opinion. But they draw at¬ 
tention to its.existence in order that the. 
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meaning and effect of the judgment of 
the Board in (1930) A. C. 277 (l) may be 
made clear. 

That case is (daimcd by the bank as 
an authority for the proposition that the 
salaries af the bank’s employees are no 
longer payable in gold. This claim seems 
to rest upon a complete misapprehension 
of the decision. The plaintiff there was 
an employee of the bank who, when em¬ 
ployed at the Constantinople office, had, 
as he alleged, been wrongfully dismissed. 
His action against the bank, brought in 
Cyprus was one for damages for such 
wrongful dismissal. For the purpose of 
assessing the damages, and only for that 
purpose, it was necessary to value the 
plaintiff’s pension rights on the footing 
that he had been retired at the date 
when he was dismissed. He had, in 
fact, received on 31st December of the 
year preceding his dismissal, without 
protest or objection on his part, his 
salary calculated according to the above 
decision of May 1921. In these circupa- 
stances it was held by the Board that 
for the purpose of fixing his pension 
rights the plaintiff, was, under Art. 14 
of the regulations, bound by and could 
not go behind that receipt—which as a 
receipt of 451 piastres for every pound 
sterling, was an essential part of the 
decision of May 1921. The validity of 
the decision of May 1921, was not itself 
in question: it was assumed to be valid: 
the only question under discussion was 
what it meant, and upon that question 
practical agreement was reached during 
the argument. 

In the judgment of the Board there¬ 
fore delivered by Lord Thankerton, it 
was not necessary to do more than record 
the result. It follows that so far as any 
general question as to payment in gold 
is concerned, the decision is only rele¬ 
vant now as showing that by common 
consent the “gross monthly salary” of 
the pronouncement of January 1920— 
the exact counterpart of the respondent’s 
£tq. 45—was assumed to be, even in 
Turkey, a salary in Turkish gold pounds. 
But the case has no further application 
to the present, which relates to an em¬ 
ployee of the bank serving out of Turkey: 
nor can it be any authority in any case, 
even of an employee serving in Turkey, 
where the validity of the decisions of 
May 1921 and 1923 is not admitted or, 
if ^iuepjtioned, is not established. In the 


view their Lordships take of the case it 
is unnecessary, they think, to deal with 
other questions canvassed during the 
argument. For the reasons given they 
are of opinion that the concurrent judg¬ 
ments of the Courts in Cyprus to the 
effect above stated were in the result 
right, and they will accordingly humbly 
advise His Majesty to dismiss this ap¬ 
peal. Their Lordships understand that 
the costs have been arranged between 
the parties. 

R.K. Appeal dismissed. 

Solicitors for Appellant — Bischoff 
Coxe-Bischoff & Thompson. 

Solicitors for Respondent — Gisborne 
& Co. 

A. I. R. 1935 Privy Council 44 
(From: Allahabad) 

18th December 1934. 

Lords Atkin, Alness and Sib 
Shadi Lal 

(Babu) Mahadeo Prasad Singh and 
others —Appellants. 

V. 

Karia B/lar^fet■:-Respondent. 

Privy Council Appeal No. 8 of 1933, 
Allahabad Appeal No. 26 of 1931. 

(*) Hindu Law—Religious endowment — 
Person managing affairs of institution and 
treated as mahant by all persons—Property 
entered in his name in revenue records—* 
Suck person is entitled to recover for bene* 
fit of mutt property which belonged to mutt 
but has been held by trespassers. 

Where a person has been managing the afiairs 
of the institution and has been treated as its 
mahant bj all the persons interested therein, 
and the property entered in the revenue records - 
in the name of the previous mahant was, on his 
death, mutated to him and there is nobody who 
disputes his title to the office of the mahant, 
such a person is entitled to recover, for the bene¬ 
fit of the math, the property which belonged to 
the math and is wrongly held by the trespasser: 
19S3 PC 75. Ref. fP 45 0 2] 

(b) Limitation Act (1908), _Art. 144 ^ 
Mahant sellinj( property of institution—Sale 
is voidable and suit by next mahant within 
12 years of death of vendor mahant is. 
within time. 

Where a mahant sells 4 >roperty annexed to the 
institution, the sale is voidable and the period 
of limitation foe recovery of such property by the 
next mahant does not begin to run^ nntU the 
death of the vendor. Hence a suit by next 
mahant within 12 years after #he death of vendo^ 
mahant is within time;. 37 Oal 885} (P O) 

1983 PC 76, Re/. [P46 0 21 

1^ DeOruyther and J. M. Part**—foe 
Appe)llantB. . . 

W. WekllAch~“lox Beapo&dcoA 
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Sir Shadi Lai. —Tbb appeal relates 
to a village khown at Saktni, which is 
situated in the Distriot of Gorakhpur in 
the province of Agra. Theivillage formed 
.part of the estate annexed to the math 
of Kanohanpur in that Distriot and was 
sold to the defendants, hereinafter called 
the appellants, on Ist March 1914, by 
one ^jbans Bharthi alleged to be the 
mahant of the math at that time. Baj- 
bans died on 21st March 1916, and the 
present action was brought on 23rd Feb¬ 
ruary 1926, by Karia Bharthi, who 
claimed to be bis successor as the 
mahant of the shrine. A large number 
of pleas were raised to defeat the suit, 
but there are only two questions which 
have been argued on this appeal: first, 
that the plaintiff was not entitled to 
maintain the suit; second, that the 
claim was barred by limitation. The 
facts of the case bearing on these ques¬ 
tions do not admit of any real dispute. 
In April 1894, one Bachchu Bharthi, 
who was admittedly the mahant of the 
math, died, and two persons, namely 
Bajbans Bharthi and Karia Bharthi, 
came forward to claim the office of the 
mahant. Karia was, at that time, a boy 
of only about 13 years of age; and his 
father, acting as his guardian, settled 
the dispute with the rival claimant by 
a compromise. In accordance with this 
compromise Bajbans executed on 2nd 
May 1894 a deed by which he pro¬ 
mised to adopt the boy as bis chela and 
declared him to be his successor to 
the office of mahant. As a result of this 
settlement, Bajbans was recognised and 
installed as the mahant of the math. 

On attaining majority Karia repu¬ 
diated ths compromise and instituted in 
1899 a suit to establish his claim to the 
office of mahant on the death of his 
guru Bachchu Bharthi. This claim was 
allowed by the trial Court but dis¬ 
missed on appeal by the High Court. 
Against the judgment of the High Court 
Karia preferred an appeal to His Majesty 
in Council, but, while the appeal was 
pending, he entered into a compromise 
with Bajbans. In compliance with the 
compromise Bajbans executed, on 25th 
April 1904, a.dooument by/which he as¬ 
signed to Karia two villages Kanchan- 
|mr and Pathkauli, and also the build¬ 
ing of the math situated at Kanchanpur; 
^hile he retained for himself the rest 
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stitution including the village of Saktni‘ 
The deed also provided that each of the 
claimants would be competent to alie¬ 
nate the property allotted to him with¬ 
out any objection by his rival. In the 
result, Karia did not prosecute his ap¬ 
peal to the Privy Council and that ap¬ 
peal was apparently dismissed without 
any decision on the question of his title 
to the mahantship. After this compro- 
promise Karia lived in the building of 
the math at Kanchanpur, and Bajbans 
took his abode at Pakri, one of the five 
villages which continued to be in his 
possession. Karia has admittedly alie¬ 
nated both the villages which were as¬ 
signed to him by the compromise, and 
Bajbans also bas transferred some pro¬ 
perties annexed to the institution in¬ 
cluding the village of Saktni. In the 
plaint filed by Karia in the present case 
he laid claim to the village in question 
on the ground that he was the dhela of 
Bajbans, and was, after his death, in¬ 
stalled as the mahant of the math. The 
trial Court and the High Court have, 
however, held that he was neither the 
chela of Bajbans, nor appointed to be 
the head of the institution. Both the 
Courts have also found that Karia, 
though not duly installed, was, in fact, 
the mahant of the math; but they 
differed on the question of whether he 
could, in that capacity, recover the pro¬ 
perty. The learned Judges of the High 
Court have answered the question in the 
affirmative, and their Lordships are of 
opinion that the conclusion reached, by 
them is correct. 

There can be little doubt that Karia 
has been managing the affairs of the 
institution since 1904, and has since the 
death of Bajbans been treated as its 
mahant by all the persons interested 
therein. The property entered in the 
revenue records in the name of Baj- 
bans was, on his death, mutated 
to Karia, and it is not suggested that 
there is any person who disputes bis 
title to the office of the mahant. In 
these circumstances their Lordships 
ships agree with the High Court that 
Karia was entitled to recover for the 
benefit of the math the property which 
belonged to the math and is now wrong¬ 
ly held by the appellants. They are in 
no better position than trespassers. As 
observed by this Board in 1933 P C 
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^75 (l), a person in actual possession of 
the math is entitled to maintain a suit 
to recover property appertaining to it, 
not for his own benefit, but for the bene¬ 
fit of the math. 

On behalf of the appellants it is con¬ 
tended that the action brought by Karia 
should have been dismissed, when it was 
found that he could not substantiate his 
allegation that he was installed as the 
mahant after the death of Rajbans. But 
this defect in the statement of claim, if 
any, could have been remedied by an 
amendment of the plaint, if the objec¬ 
tion had been taken in the Courts below. 
It is clear that all the relevant facts 
were before the High Court, and the 
learned Judges were, upon the facts 
found by them, justified in determining 
the real dispute on the merits. The only 
other question raised on behalf of the 
appellants is that the claim was barred 
by limitation. This question must be 
answered with reference to the law 
which obtained prior to its amendment 
by the Indian Limitation (Amendment) 
Act 1 of 1929. It is common ground that 
the article of the Indian Limitation Act 
of 1908 applicable to the claim is Article 
144, which prescribes a period of 12 
years from the date when the possession 
of the appellants became adverse to the 
math. Their case is thut in 1904, when 
Rajbans settled his dispute with the 
plaintiff, he ceased to be the mahant of 
Kanchanpur and repudiated the title of 
the math to the village of Saktni as well 
as to the other villages which he got in 
pursuance of the compromise. On that 
date, it is contended, he began to hold 
the property adversely to the institution, 
and the action, w'hich was brought after 
the expiry of 12 years from that date, 
was barred by time. 

It is however obvious that Rajbans 
had entered into the possession of the 
property in 1894 as the mahaht of the 
math, and that his status as mahant was 
confirmed by the judgment delivered by 
the High Court in 1903, He admittedly 
held the village in question on behalf of 
the math until the compromise in 1904, 
and the mere fact that the parties to the 
compromise purported to confer upon 
each other an unrestricted power of 
alienation in respect of the endowed 
property did not change the character of 

1. Bam Gkaian Das v. Naurangi Lai, li;933 P C 
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Rajban’s possession. ' The deed of com. 
promise makes no mention of the trans¬ 
fer of the office of mahant, and it is to 
be noted that Rajbans, though he mig¬ 
rated thereafter to Pakri, did not relin¬ 
quish his position as the mahant of the 
institution. In the sale-deed in ques¬ 
tion, as well as in the other documents 
executed by him after 1904, he took care 
to describe himself as mahant, and even 
justified the sale in dispute on the 
ground that he required money to dis¬ 
charge the debts which he had contracted 
for protecting the other property apper¬ 
taining to the math. This recital of legal 
necessity would have been wholly un¬ 
necessary, if he had repudiated the title 
of the math and was holding the property 
on his own behalf. The learned Oouns^ 
for the appellants has cited the case of 37 
Cal 886 (2), in support of his argument 
that the possession of Rajbans became ad¬ 
verse from the date of the compromise, 
but that case is clearly distinguishable. 

The document dealt with therein was 
an assignment of the math as well as its 
properties, and as observed by this Board 
in 1933 P C 75 (1), such an assignment 
was void, and would in law pass no title, 
with the result that the possession of thS 
assignee was adverse from the moment 
of the attempted assignment. . In the 
present case there'is no assignment of 
the religious institution itself to' Raf- 
bans, nor any other transfer whibh was 
a void transaction and rendered his pos¬ 
session adverse. He was undoubtedly 
the mahant of the math in 1904, and, 
while transferring certain items of pro¬ 
perty to Karia, he kept the rest of the 
estate for himself. It is one of the vil¬ 
lages retained by him that he sold in 
1914, and that sale was a voidable trans¬ 
action. The period of limitation for the 
recovery of the village did not begin to 
run until the death of Rajbans in 1916. 
The action, which was commenced ^ in 
1926, was therefore within the limitation 
prescribed by Art. 144. The result is 
that this appeal fails,'and their Lord-- 
ships will humbly advise His Majesty 
that it should be dismissed with costs. 

K.s. ■' Appeal dismissed. ‘ 

Solicitors for Appellants. — T. L. 
Wilson & Co. 

Solicitors for Respondent.— Sy.' S. 
Polak & Co. _ ^ _ ' 

2. Damodat Das v. Adhikari . liakhan Das,, (1910) 
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Bengal Tenancy Act (1885), S. 120—Term 
^airaat’ locally Used to all land in proprie¬ 
tor's possession—Mere admission that lands 
are ‘Kk;udka8ht- held did not amount to 
^idmissibn that lands were private land. 

In certain locality the term ‘ziraat’ was locally 
applied to all lands in the possession of the pro¬ 
prietor irrespective of whether it was truly ziraat 
or private land, within the meaning of the 
statute. 

Held : that the mere admission in the kabu- 
liyat that the lands were ‘Khudkasht’ could not 
be accepted as a clear admission that they were 
not only in the possession of the proprietor but 
were also ziraat, or private land : 1926 P C 60, 
Diet. [P 48 C 1] 

L. DeGruyther and J. M. Parikh—tot 
Appellants. 

Sir Dawson.Miller and W. Wallach-^ 
ifor Respondents. 

a 

Lord Thankerton. —This is an appeal 
from a decree of the High Court of 
Judicature at Pattia dated 18th Novem¬ 
ber 1929 which reversed a decree of the 
Subordinate Judge at Darbhanga dated 
28th January 1927 and decreed the 
plaintiffs’ suit with costs. The present 
«uit was instituted by the respondents 
on 30bh April 1925, against the appel- 
dauts for ejection of the latter from an 
area of land in village Samartha amoun¬ 
ting to about 101 bighas, on the ground 
that the respondents had 'acquired a 
right of occupancy in the lands in suit 
under the Bengal Tenancy Act (Act 8 of 
1885), and the question in issue in the 
present appeal is whether they bad such 
a right at the date of the suit: It was 
conceded by tbe respondents before this 
Board that their claim to a right of 
•occupancy depended on a lease of tbe 
lands in dispute (subject to a small 
•exception referred to later) which was 
granted to them by the appellants in 
1914, tihe terms of which are contained 
in a kabuliyat executed by respondent 
1 who is the head of the Hindu family 
•of which the respondents are the mem- 
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bers, and dated 14th August 1914. Tha 
lease was for a period of nine years 
extending from 1322 to 1330 Fasli, that 
is, from 5th September 1914 to 24th 
September 1923. While the parties are 
in dispute whether the respondonts were 
forcibly ejected or voluntarily coded 
possession, there is no doubt that the 
respondents were out of possession at 
the date of suit. The respondents’ claim 
is based on S. 21 (1), Tenancy Act, 

which is as follows : 

“ 21.—(l) Every person who is a settled raiyafc 
of a village within the meaning of the last fore¬ 
going section shall have a right of occupancy in 
all land for the time being held by him as a 
raiyat in that village.” 

It is admitted that when they ob¬ 
tained the lease of 1914 the respondents 
were settled raiyata of the village within 
tbe meaning of the Act. The appellants 
maintained that the respondents had 
acquired no right of occupancy on two 
alternative grounds, viz : (a) that no 
right of occupancy could attach to tha 
lands in suit as they were the appel¬ 
lants’ private lands within the meaning 
of S. 116, Tenancy Act; and (b) that, in 
any event, the lands in suit were not 
held by the respondents under the lease 
of 1914 as raiyats, as they were not neld 
for the purpose specified in S. 5 (2) under 
the definition of raiyat, namely, for the 
purpose of cultivating it by himself, or 
by members of his family or by hired 
servants, or with the aid of partners.” 
The learned Subordinate Judge held that 
the terms of the kabuliyat showed that 
the lands were let to the respondents for 
the purpose of cultivation according to 
S. 6, but that the kabuliyat contained 
an admission by the respondents that 
the lands were the private lands of the 
appellants, which was sufficient evidence 
to establish the fact, and he dismissed 
the suit. On appeal, the High Court 
agreed that the lands were let for the 
purpose of cultivation, but they differed 
from the learned Judge’s conclusion as 
to private lands, and they allowed the 
appeal. As regards the appellants’second 
contention, their Lordships agree with 
the decision of both tbe Courts below 
that, assuming that the lands were not' 
the private lands of the appellants, the 
terms of the kabuliyatof 1914 show that 
they were let for the purpose of cultiva¬ 
tion as defined in S. 5 (2). The appel¬ 
lants founded on the claqse which pro- 

* k * 9 e * 

vides : 
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I and my heirs and representatives neither 
^ave nor shall have any sort of interest in the 
said land save and except to get the produce to 
cultivate the land and to pay the rent. I shall 
not change the features and status of the land, 
nor shall I take recourse to any illegal act or 
interfere in any matter with regard to the land, 
which may go against the wishes of the said 
Rabu or against the provision of law." 

The extent of the operation of this 
clause is not very clear, but their Lord- 
ships are of opinion that, in so far 
as it might be said to restrict the 
right to cultivate, including the right 
to bring under cultivation, otherwise 
clearly conferred, this clause would 
constitute an attempt to contract out of 
the Tenancy Act and would be ineffec¬ 
tive. The holding must be considered 
as a complete unit, and there is no good 
reason for separating the paddy lands 
from the khurhur lands both of which, 
on the facts of this case, must be taken 
as being under cultivation within the 
meaning of the Act. 

On the question of private lands, it is 
the duty of the Court, as provided in 
S. 120, Tenancy Act, to presume that 
land is not a proprietor's private land 
until the contrary is shown. Further 
the lands in suit are entered in the sur¬ 
vey khatian completed in 1899, as “pro¬ 
prietor’s bakasht,” and their Lordships 
agree with the High Court that the 
‘ Guide and Glossary to the Survey and 
Settlement Operations in this District,” 
which were published in 1907, and the 
“Final Report of the Survey and Settle¬ 
ment,” published in 1926, make clear 
that the entry in the Eecord of Bights 
negatives the appellants’contention, and 
is entitled to the statutory presumption 
of its correctness. The report also states 
the terras “ziraat” is locally applied to 
all lan^ in the possession of the proprie¬ 
tor, irrespective or whether it is truly 
ziraat, or private land, within the mean¬ 
ing of the statute. For this reason, their 
LordshipsagreewithtbeHighCourt that 
the admission in the kabuliyat of 1914 
that the lands were “khudkashf that 
cannot be accepted as a clear admission 
they were not only in the possession of 
the appellants but were also ziraat, or 
private land. For the above reasons, 
also, the judgment of this Board in 1926 
P. C. 6 0 (l), which proceeded on the evi- 

1. Dakeshwar Prasad Naraia Singh v. Galab 
P aer, 1926 P 0 60=97 I C 817==j53 I A 176=5 
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denoe and admissions in that case, is nob 
applicable to the present case. 

The appellants also founded on tho 
batwara khesra of mauza Samartha of 
1853, but the most that they can get. 
from it is that the lands in suit were- 
then in the proprietor’s possession while 
the fact that other lands are ‘therein 
described as ziraat, while these land» 
are not so described, is unfavourable to 
the appellants’ contention. • As regarda 
the whole documentary evidence in th& 
case, their Lordships agree with thfr 
High Court that the most that it shows- 
in support of the appellants’ contention 
is that from time to time they were in 
direct possession of the’lands in suit- 
They also agree with the High Court, 
that the oral evidence fails to establish 
that these lands were ziraat, or private 
land. The evidence as to how posses¬ 
sion passed to the appellants prior to 
suit is inconclusive. Accordingly their 
Lordships are of opinion that the appel¬ 
lants have failed to displace the statu¬ 
tory presumptions already referred to. 

The plaint includes among the lands 
in survey plot No. 2139, and this is in¬ 
cluded in the decree of the High Court, 
but this plot is not included among the 
lands described in the kabuliyat of 1914. 
The appellants’ counsel drew their Lord- 
ships’ attention to this, and respondents^ 
counsel was unable to support its in¬ 
clusion in the decree, which should 
therefore be varied so as to exclude this 
plot. 

Their Lordships will therefore humbly 
advise His Majesty that the appeal 
should be dismissed with costs, and tbs 
decree of the High Court of 18th Novem¬ 
ber 1929, should be affirmed, subject, to 
the exclusion of plot No. 2139,. as above: 
mentioned. 

K.s. Appeal dismissed.. 

Solictors for Appellants— Callingham^ 
Ormond & Maddox. 

Solicitors for Bespondents —“ W, 

Box & Co, 
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(«) Civil P, C. (1908), S. 2 (12)—Private 
property taken poiaeiaion of on behalf of 
Government by Revenue authorities — Suit 
for possession and mesne profits — Plaintiff 
must show that revenue authorities might 
have realized more by reasonable diligence 
—Profits include rent and premium — Rea* 
Using fair return from land is due dili* 
gence. 

i 

Where revenue authorities have taken posses* 
sion of private property and the aggrieved party 
is given a right to contest the same and by 
virtue of this suit for possession and mesne pro* 
fits is filed, what the plaintiffs have to show is 
that, with reasonable diligence, more might have 
been realized than was actually realized by the 
revenue authorities iu the way of profits, which 
term includes both rents and premium if any. 
As to what amounts to due diligence, the person 
in wrongful possession is not liable for failure to 
realise the highest possible rates of rent and pre¬ 
mium from the tenants. It is enough if on takin'g 
account of both Tent and premium, if any, a 
fair return has been realized from the land. 

[P 60 C 1] 

(b) Mesne profits—Profit means difference 
between amount realized and expenses in¬ 
curred in realizing it—10 per cent is custo¬ 
mary allowance in India. 

Profit always means the difference between the 
amount realized and the expenses incurred in 
realizing it and this rule applies even to cases of 
of mesne profits. In India 10 per cent is the 
customary allowance for mesne profits and it ie 
unnecessary for defendant to adduce evidence on 
this ; 8 Cal 882, Bef. [P 62 C 1, 2] 

* (c) Mesne profits—6 per cent is sufficient 
compensation to decree-holder. 

In the absence of special circumstances, 6 per 
cent is a fair rate ol interest, a sufficient com¬ 
pensation to the ' decree-holder for having been 
deprived of the rents and profits of the suit 
lands: 27 Cat 9^; and 1^% 899, Bef. 
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A. M. Dunne and J. Pringle — for Ap¬ 
pellant. 

L. DeGruyther and J. M. Parikh —for 
Respondents. 

Sir John Wallis .—The appeal in this 
case, which now comes before the Board 
for the third time, is solely concerned 
with questions of the ascertainment of 
mesne profits under the decrees of the 
Subordinate Judge of Faridpore, of 22nd 
July 1907, which were restored, with a 
variation, which is not material, by the 
judgment of this Board of 2nd July 1917 
after it bad been set aside by the High 
Court. Four separate suits for posses¬ 
sion and mesne profits had been institu¬ 
ted against the present appellant, Secre¬ 
tary of State for India in Council, by 
four sets of cosharers, each claiming a 
one-fourth share in the suit lands, but 
three of these suits had been compro¬ 
mised while the decrees were under ap¬ 
peal to the High Court, and the present 
respondents are the plaintiffs in suit 
No. 17 of 1902, who were not parties to 
the compromise. The suit lands form 
part of an island chur which began to 
emerge out of the bed of the river Padma, 
a part of the Ganges, in 1888, and was. 
taken possession of on behalf of Govern¬ 
ment on 30th May 1890 by the Subdivi- 
sional OflScer of Manikganj under the 
provisions of S. 3, Bengal Act 4 of 1868. 

“Whenever it shall appear to the local re¬ 
venue authorities that an island has been 
thrown up in a large and navigable river liable- 
to be taken possession of by Government under 
Cl. 3, S. 4, Regn. 11 of 1825 of the Bengal Code, 
the local revenue authorities shall take imme¬ 
diate possession of the same for Government, and 
shall assess and settle the land according to the 
rules in force in that behalf, reporting their pro¬ 
ceedings forthwith for the approval of the Board 
of Revenue, whose order thereupon, in regard to- 
the assessment, shall be final. Provided how¬ 
ever that any party aggrieved by the act of the 
revenue authorities in taking possession of any 
island as aforesaid, shall be at liberty to contest- 
the same by a regular suit in the civil Court.” 

The third clause of S. 4, Bengal Regu¬ 
lation 11 of 1825, 

“ for declaring the rules to be observed in deter¬ 
mining claims to lands gained by alluvion or by 
dereliction of a river or the sea,” 

is in these terms: 

“ When a chur or island may be thrown up in 
a large and navigable river (the bed of which ia 
not the property of an’ individual), or in the sea, 
|tod the channel of the river, or sea, between 
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^ucb island and the shore may not be fordable, 
it .shall, according to established usage, be at the 
disposal of Government. But if the channel 
between such island and the shore be fordable at 
any season of the year, it shall be considered an 
accession to the land tenure or tenures of the 
person or persons whose estate or estates may be 
most contiguous to it, subject to the several pro¬ 
visions specified in the first clause of this section, 
with respect to increment of land by gradual 
accession.” 

This clause had been interpreted in 
some decisions as meaning that islands 
®tc., thrown up were the property of 
Government, but they were overruled by 
this Board in 13 M. I. A. 467 (l). Ap¬ 
peals from the order of the Subdivisional 
Officer were preferred to the Commis¬ 
sioner and to the Board of Revenue, and 
after further investigations a large part 
■of the chur was surrendered as re-forma¬ 
tion in situ to the former owners; but as 
regards the suit lands, the Board of Re¬ 
venue dismissed the appeal on the ground 
that they were not shown to be refor¬ 
mations in situ of lands belonging to the 
plaintiffs, but were re-formations in situ 
•of lands which had been in the kbas 
■possession of Government. The Courts 
in India differed on this question, which 
was apparently one of considerable diffi¬ 
culty; but as already stated, this Board 
-agreeing with the Subordinate Judge, 
gave the plaintiffs a decree for posses¬ 
sion and mesne profits, and the only 
questions in these appeals are whether 
mesne profits have been correctly deter¬ 
mined by the High Court in the judg¬ 
ment under appeal: (l) as to the defen- 
•dant’s liability for the omission of the 
revenue authorities to collect any salami 
or premium from tenants admitted to 
the suit lands; (2) as to the defendant’s 
right to a deduction of 10 per cent for 
■expenses of collection; (3) as to the rate 
at which’the interest provided for in the 
definition of mesne profits in S. 2 (12), 
'Civil P. C., should be charged. MeSne 
profits are there defined as 

■“those profits which the person in wrongful pos¬ 
session of such property actually received or 
might with ordinary diligence have received 
therefor together with interest thereon.” 

As regards the finding of the High 
Court that the defendant is accountable 
for additional profits which the revenue 
^authorities could have realised with 

,1. Lopez v. Maddun Mohun Thakoor, (1869) 13 
-- MIA 467=6 Beng L R'521=14 11 (POb 


reasonable diligence, by way of salami 
or premia, the contention has been 
raised for the first time before the Board 
that in taking possession of, assessing, 
and settling the lands according to the 
rules in that behalf, those authorities 
only did what they were required to do 
by the statute, and that the defendant 
cannot be held liable for their failure to 

4 

do more. Their Lordships are unable to 
accept that contention, because in their 
opinion the proviso that the party ag¬ 
grieved by the action of the revenue 
authorities in taking possession should 
be at liberty to contest the same by a 
regular suit necessarily imports that, 
where possession has been taken on be¬ 
half of Government of property which 
is the subject of private ownership, the 
defendant in such regular suit cannot 
justify under the section, but must be 
held answerable to the party aggrieved 
in t-he same way as a trespasser, as has 
been done in this case. To hold other¬ 
wise might seriously affect the remedy 
given by the proviso. Even so, on the 
terms of the definition of mesne profits, 
what the plaintiffs have to show is that, 
with reasonable diligence, more might 
have been realised than was actually 
realised by the revenue authorities in 
the way of profits, which term includes 
both rents and premia, if any. As 
to what amounts to due diligence, in 
their Lordships’ opinion, the person in 
wrongful possession is not liable for 
failure to realise the highest possible 
rates of rent and premium from the ten¬ 
ants. It is enough if taking account of 
both rent and premium, if any, a fair 
return has been realised from the land, 
and their Lordships will deal with the 
case on that basis in considering whe¬ 
ther the plaintiffs have shown that 
there has been a want of reasonable dili¬ 
gence on the part of the defendant. 

The accounting period, beginning three 
years before the date of the suit, was 
from 29th May 1899, to 15th April 1921, 
the date of delivery of possession under 
the judgment of- the Board of 2nd July 
1917. The Special Commissioner ap¬ 
pointed to take the. necessary accounts 
covering a period of 22 years, after taking 
evidence, reported on 9th January 1927, 
that the revenue authorities could have 
realised an- additional sum of Rs. 25,200 
by-way'of rents and a sum of Rupees 
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80,800-12-9 by way of salami or premium 
on the admission of tenants, during the 
accounting period. The Subordinate Judge 
afdrmed the finding of the Commissioner 
as to rents, but disallowed the claim for 
calami bn the erroneous view that it 
would not come within the definition of 
mesne profits. 

* 

There were cross appeals to the High 
Court,- and the two Indian Judges who 
heard the appeal subjected the evidence 
adduced for the plaintiffs both as to 
rates of rent and salami to avery careful 
examination, and came to the conclusion 
that it was most unsatisfactory and 
wholly unreliable. They accordingly 
reversed the finding of the Subordinate 
Judge which held the defendant liable 
•for want of reasonable diligence in col¬ 
lecting rent, and from this part of their 
judgment the plaintiffs have not pre- 
'ferred an appeal. 

' As regards salami, the learned Judges 
most carefully examined the evidence 
adduced for the decree.holders as to the 
rates of salami collected by them and 
‘other landowners in the neighbourhood, 
and commented, among other things, on 
i;he fact-that the nathia, or orders, for 
•the adthission of tenants on payment of 
•an adequate salami and the sumars, or 
•special collection books in respect of 
•salami, were, only opened after the insti- 
•tution of the-suit, and that the entries 
in these sumars were not corroborated 
^8 they should have been by the entries 
-in the ordinary accounts. These are 
•matters about which the learned judges 
were in a much better position to Judge 
than this Board, and their Lordshirs see 
no reason to differ from their conclusion 
that the documentary evidence for the 
decree-holders as to salami was extre- 
■mely unsatisfactory and unconvincing, 
•find that in the circumstances it was not 
^'possible to calculate a rate of salami 

•with any degree of accuracy. 

1 • 

I 

‘ In thesb circumstances the learned 
lJudgee had recohrse to the terms of the 
'■compromise between the defendant and 
•the decree-holders-in the -other three 
'suits, and finding that the defendant 
[.had agrped;to pay a salami of Bs. 5 per 
begha under that compromise, applied 
«ldie same ttaterinot only tobaees of admis- 
^on after the beginiirhg '^bf'^e'aecount- 


ing period in 1899, but to all admissions 
from the taking of possession, with the 
result that they awarded Es. 19,710-9-5 
under this head as salami, as compared 
with Rs. 30,300-12-9 awarded by the 
Commissioner. As to this award their 
Lordships’ agree with the appellant’s 
contention that the fact that the defen- 
dant had agreed to pay a salami of 
Rs. 5 per beghain a compromise in %vhich 
both sides agreed to give up a great deal 
does not afford a proper basis for settling 
a rate of salami in this case and cannot 
be accepted. They agree also with the 
appellant’s further contention that the 
defendant could not be held liable for 
not collecting salami during the account¬ 
ing period from tenants who were al¬ 
ready in possession at the beginning of 
that period, that is to say, in 1899, as 
the respondents have failed to show that 
during the accounting period salami 
could have been collected from tenants 
in possession before the beginning of 
that period. The plaintiffs’ claim for 
salami must therefore be limited to 
salami in respect of admissions during 
the accounting period. 

As regards the claim for failure to col¬ 
lect salami on the admission of tenants 
during the accounting period, as already 
observed, the profits of the land consist 
of rents and salami, if any; and in con. 
sidering whether the revenue authori¬ 
ties failed to exercise reasonable dili¬ 
gence, it is necessary to see what was 
done by them in this matter. As re¬ 
quired by the section under which pos¬ 
session was taken, they proceeded to as¬ 
sess and settle the lands according to 
the rules in that behalf, that is to say, 
under the provisions of Cl. 6, S. 2 and 
the following 33 sections of Regn. 7 of 
1822 which by S. 2, Regn. 9 of 1825 
were made applicable to all lands in 
Bengal which’had not been permanently 
settled, and to all lands in the khas pos¬ 
session of Government, 

The Regulation of 1822 imposes upon 
the settlement officers the duty of seeing 
that the raiyats are not made to pay ex¬ 
cessive rates of rent to their landlords, 
and the Bengal Tenancy Act of 1885, 
•which is applicable to these lands, con¬ 
tains provisions for securing that raiyats 
should pay rents at fair and equitable 
rates. In this case the revenue autho- 
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rities would appear to have done their 
best to settle rates of rent which would 
be fair to both parties. The Board of 
Reveoue refused to confirm the rates 
imposed at the first settlement in 1894, 
and directed a fresh settlement, with 
the result that the rates were increased 
to such an extent that the settlement 
officer recommended that the settlement 
should be for 15 years, instead of five, as 
otherwise the increase would cause hard¬ 
ship to the tenants. The learned Judges 
of the High Court most carefully consi¬ 
dered what was done by the revenue 
authorities in this matter, and arrived 
at the conclusion that there was no want 
on their part of such diligence as a pru¬ 
dent and fair-minded proprietor could 
be expected to show in dealing with his 
own property in the matter of the reali¬ 
zation of rent. This is in effect a find¬ 
ing that the rents realized were fair and 
equitable, and therefore such as con¬ 
templated by the legislature. In those 
circumstances it would, in their Lord- 
ships’ opinion, be difficult to hold that 
the defendant, assumedly a person in 
wrongful possession, had been wanting in 
reasonable diligence in not realizing more. 
Moreover in the present case, having 
regard to the very unsatisfactory nature 
of the decree-holders' evidence as to 
what was obtainable from the suit lands 
by way of rent and salami and the fact 
that the learned Judges refused to act 
on it, their Lordships are of opinion that 
plaintiffs have failed to show that there 
was any want of reasonable diligence in 
realising mesne profits from the suit 
lands. Consequently, the plaintiffs’ claim 
for additional profits by way of salami 
fails and the decree of the High Court 
must be varied accordingly. 

The next objection is that both the 
lower Courts refused to make any allow¬ 
ance for the expenses of collection on the 
ground that the defendant failed to ad¬ 
duce any evidence as to the amount of 
such expenses. Profit always means the 
difference between the amount realized 
and the expenses incurred in realizing 
it; and this rule has been expressly ap¬ 
plied by this Board as regards mesne 
profits in 8 Cal. 332 (2). In India 10 
per cent is the customary allowance for 
mesne profits, and it was therefore un- 

2. Hurro Doorga Chowdhrani y. Maharani Suiut 

Soondari Debi, (1889) 8 Cal 332=9 I A 1=4 

Sar 304 (P C). 
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necessary for the defendant to adduce! 
any evidence on this subject. In 27 Gal.f 
951 (3), 10 per cent was substituted by 
this Board under the head for 5 per cent 
although the rate had not been made the 
subject of evidence. The decree must 
therefore be varied by allowing the de¬ 
fendant a reduction of 10 per cent on 
the collections. 

The third objection is that the rate of 
interest on mesne profit? awarded to the- 
plaintiffs as forming part of the mesne 
profits under the definition has been fixed 
at 12 per cent, whereas the proper rate 
is 6 per cent. The Subordinate Judge- 
allowed interest at 12 per cent on the 
ground that the Government were not 
bona fide trespassers, and the High 
Court, rightly reversing this finding,, 
nonetheless maintained the rate of Id*- 
per cent, which they regarded as a fair 
compensation for the decree-holders who 
had been kept out of their property. 
That was also the rate adopted in some 
earlier decisions of that Court. In 27 
Cal. 951 (3), where the High Court had 
varied the decree of the Subordinate 
Judge by disallowing interest on mesne- 
profits at 6 per cent, this Board, when 
restoring the decree of the subordinate- 
Court, awarded interest at 6 per cent, 
and this was apparently done without 
objection being taken. In 1921 Cal. 
699 (4), the question of the proper rate 
of interest to be granted on mesne pro¬ 
fits was fully considered, and it was de¬ 
cided that under existing conditions 6 
per cent was the proper rate. Theii 
Lordships are of opinion that, in the ab¬ 
sence of special circumstances, 6 per 
cent is a fair rate of interest, a sufficient 
compensation to the decree-holder for 
having been deprived of the rents and 
profits of the suit lands. The rate of 
interest should be reduced at 6 per cent. 
In the result their Lordships are of opi¬ 
nion that the decree of the High Court 
should be varied by disallowing salami^ 
by allowing the defendant a deduction 
of 10 per cent for the expenses of collec¬ 
tion, and by reducing the rate of interest 
from 12 to 6 per cent, and they will 
humbly advise,His Majesty accordingly. 

3. Girish Chunder Lahiri y. Shoshi Sbikbares' 
war Roy, (1900) 27 Oal 951=27 I A 110=7 Sar 
687 (P C). 

4. Sashikanta Acharyya v. Saiat Ohandia Bai» 
1921 Cal .699=701 C 6. 
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Ttbe y^spondexits will pay the appeU 
l%iit'e oosbs. 

K.S. Decree varied. 

SolioitoiB for Appellant —The Solicitor, 
India Office. 

Solicitors for Eespoudents— T. L. Wil- 
«on & Oo. 


(e) CuitQm (Oudh) — Non*talukdari and 
talukdari villages of Ambhapur—Succession 
held governed by rule of primogeniture. 

The succession to the uon-talukdari villages as 
well as to the taluka of Ambhaput hold governed 
by the rule of primogeniture, [P 5G C 2] 

M. A. Jinnah —for Appellants. 

L. DeGruyther and W. Wallach —for 
Respondents. 


A. 1. R. 1935 Privy Council 53 
{From. Oudh’. 1930 Oudh 510) 

18lh December 1934 

Lords Atkin, Alness and 
Sir Shadi Lal 

Fjas Ali Qidwai and others —Appel¬ 
lants. 

V. 

Special Manager, Court of Wards, 
Balrampur Estate and oiAers—Respon¬ 
dents. 

Privy Council Appeal No. 4 of 1933, 
Oudh Appeal No. 11 of 1930. 

(a) Adverse Possession—Person claiming 
snust show that his possession is hostile to 
real owner and amounts to denial of his title. 


Sir Shadi Lal —On 29fch October 
1914, one Asghar Ali and his cousin 
Muzaffar Ali granted a mortgage by con¬ 
ditional sale of the entire estate of 
Ambhapur, popularly known as the 
taluka of Gandara, and of certain other 
villages, to the then Maharaja of Bal¬ 
rampur for Rs. 9,26,000. The mortgaged 
property was situate in the District of 
Bahraich in the Province of Oudh, aud 
was fully described in a schedule at¬ 
tached to the instrument of mortgage. 
Asghar Ali died in January 1915, and 
his eldest son Iqbal AK with Muzaffar 
Ali created in favour of the mortgagee, 
on 10th August 1915, a further charge 
on the same property for the sum of 
Es. 2,16,425. The mortgagee brought an 
action to enforce bis rights under both 
the deeds, and obtained, on 20tb Febru¬ 
ary 1922, a final decree for foreclosure. 
In execution of that decree he got pos¬ 
session of the property in April 1922. 


A person, who bases his title on adverse pos- 
eession, must show by clear and unequivocal evi¬ 
dence that his possession was hostile to the real 
owner and amounted to a denial of his title to 
the pro^rty claimed. [P 56 C 1] 

(b) Oudh EsUtes Act (1 of 1869), S. 23- 
'^'Ordinary law” includes custom also. 

- The expression 'ordinary law’ in S. 23 includcg 
such custom as may be found to exist. 

[P 56 C 1] 


(c) Oudh Estates Act (1 of 1869), S. 8, 
List 2—Recital is conclusive evidence only 
as to talukdafi property—At regards other 
Tl^oporty, it raises only rebuttable presump- 
ifiOh in favour of existence of custom. 

The secoud list framed under S. 8 of the Act 
contalps a recital of the. family, custom by which 
the estate le inherited by a single heir, but this 
caeital' Is' dofuAltsive evidence only as to the 
talukdori pre^erty.; As regards t^ other pro¬ 
perty, itmeralyiaises-a presumption in favour 
•of the ezlsWnpa of anatom, but the presump¬ 
tion cau be rebutted. [P 56 C 21 
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Thereupon the sons of Asghar Ali, 
other than Iqbal Ali, commenced the 
present action for the recovery of their 
share of the mortgaged property on the 
ground that it was the absolute property 
of their father, and that on his death it 
devolved on all the persons who were 
his heirs under the Mahomedan law. 
They challenged Iqbal All’s right to 
mortgage the whole of the estate, and 
impeached the mortgage transactions on 
various other grounds. The widow and 
the daughters of Asghar Ali were im¬ 
pleaded as pro forma defendants to the 
action, but the Court subsequently al¬ 
lowed them to be added as co-plaintiffs, 
with the result that the property sought 
to be recovered amounted to8/9tbsof 
the mortgaged estate, the remaining 
l/9th being the share of Iqbal Ali. The 
claim was resisted mainly on the ground 
that the succession to the estate was 
governed by the rule of primogeniture; 
and that, according to that rule, the 
whole of the estate descended, first to 
ijUghar Alt, and, alter his death, to hia 
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eldest son, Iqbal Ali. It was urged that 
Asghar Ali and Iqbal Ali were competent 
to make the alienations in question, and 
that the plaintiffs had no right to con¬ 
test them. The trial Judge, as well as 
the Court of Appeal, upheld this defence, 
and negatived the claim. On this appeal 
preferred by some of the plaintiffs it 
was admitted on their behalf that the 
only question, which required determin¬ 
ation, was whether the succession to the 
property was regulated by the rule of 
primogeniture or by the Mahomedan 
law. The history of the taluka of 
Ambhapur, in so far as it is material to 
the issue, may be shortly stated. On 
the conquest and re-occupation of the 
Province of Oudh after the Sepoy Mutiny 
of 1857, the British Government issued 
a proclamation in March 1858, confiscat¬ 
ing, with certain exceptions, “the pro¬ 
prietary right in the soil of the Pro¬ 
vince,” and reserving to itself the power 
to dispose of “that right in such manner 
as to it may seem fitting,” On 10th 
October 1859, the Government of India 
declared that 

“every talukdar with whom a summary settle¬ 
ment has been made since the re-occupation of 
the Province has thereby acquired a permanent, 
hereditary and transferable proprietary right, 
namely in the taluka for which he has engaged, 
including the perpetual privilege of engaging 
with the Government for the revenue of the 
taluka.” 

In pursuance of this declaration, 
Wazir Ali, with whom a summary settle¬ 
ment of the taluka had already been 
made, was granted a sanad which con¬ 
ferred upon him “the full proprietary 
right, title and possession of the estate 
of Ambhapur,” An important condition 
of this grant related to the succession to 
the estate, and was in the following 
terms: 

“In the event of your dying intestate or any 
one of your successors dying intestate, the estate 
shall descend to the nearest male heir, according 
to the rule of primogeniture.” 

It appears that doubts subsequently 
arose as to the nature of the rights of 
the talukdars in their estates, and as to 
the course of succession thereto. In 
order to remove such doubts the Indian 
Legislature enacted the Oudh Estates 
Act I of 1869. ■ In the first list framed 
under S. 8 of that Act Wazir Ali’s name 
was entered among the persons who were 
considered - to be talukdars withiaitbe- 


meaning of the Act; and in the second' 
list he was mentioned as one of the 
talukdars, 

“whose estate, according to the custom of the- 
family on or before the 18th day of February 
1856, ordinarily devolved upon a single heir.” 

These lists were, no doubt, prepared 
after the death of Wazir Ali, which took 
place in 1863; but as observed by this- 
Board in 27 All. 634 (l): 

“it is a matter of familiar knowledge that snob 
entries of dead men’s names in the lists weie- 
not uncommon.” 

As declared by S. 3 of the statute^ 
Wazir Ali had already acquired “a per¬ 
manent, heritable and transferable right 
in the estate” and wad therefore a taluk¬ 
dar as contemplated by the legislature; 
and his death before the promulgation 
of the statute made no difference in his 
status or in his rights: 1916 P. C. 89 (2). 

The Courts are enjoined by S. 10 of 
the Act to take judicial notice of the 
lists of the talukdars and to regard them 
as conclusive evidence that the persons 
named therein -were talukdars within 
the meaning of the Act. There can 
therefore be no doubt that Wazir Ali 
was recognized as the talukdar of Am- 
bhapur, and that succession to it was 
governed by the rule of primogeniture. 

It appears that this rule was no.t fol¬ 
lowed when, on Wazir All's death, ths 
taluka was mutated in favour of his 
cousin Nawazish Ali, though the de¬ 
ceased had left him surviving a soD^ 
Hashmat Ali, who was a minor at that 
time. The question arises whether the 
possession of Nawazish Ali was adverse- 
to the true heir, and ripened into owner¬ 
ship by prescription, with the conse¬ 
quence that the succession to the estats 
ceased to be governed by the rule of 
primogeniture, and was thereafter regu> 
lated by his personal law. In order to 
appreciate the arguments presented to- 
their Lordships by the learned counsel 
for the parties, it is necessary to set out 
the following pedigree table, which 
shows the relationship of Nawazish- Ali 
to Wazir Ali and to the other persons 
who were interested in the es tate: __ 

1. Thak'ur Sheo Singh v. Rani RaghUlnilS Knpt 

•war, (1905) 27 All 684^32 I A 203 (P 0).^ 

2. Murtaza: Husain Khan v. Mahomed Ysisin.! Ab 

Khan, 1916:E 0 89^36.1 0 299=?48 I A.:269=j- 

3a All 652 (P 0), ■ 
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■ Madar Bakhsh 


Salat Bakbah 
. (elder) 


s»n1 , 


Kbuda Bakbsh 
(younger) 


Kawasish Ali 
elder, 
died 1892) 

1 

MuzaSar Ali 
(defendant 3) 


Abroad Ali 
(younger, 
died 1898) 


Amir Ali 
(died 1878) 

Yusuf Ali 
(died 1880) 


"Wazir Ali 
•(died 1863) 

Hasbmat Ali 
(died 1832) 


Samsam Ali 
(died 1901) 

I 

Asghar Ali 
(died IStb 
January 1915) 


9 

Iqbal Ali Other sons 

, (eldest, and daughters 

defendant 2). (plaintifis). 

After the death of Wazir Ali in 1863. 
Na'waziah Ali was, as stated, above, re¬ 
corded to be the owner of the taluka; 
and he also obtained possession thereof. 
But in 1882, immediately after the death 
of Wazir All’s son, Hasbmat Ali, the 
latter’s uncle, Samsam Ali, entered into 
the joint possession of the property with 
Nawazish Ali, and this joint possession 
continued until 1892, when. Nawazish 
Ali died and Samsam AU was recorded 
as the sole owner of the estate. It is 
significant that Nawazish All’s son, 
Muzaffar Ali, in bis statement during 
the mutation proceedings, not only ex¬ 
pressed his consent to the mutation of 
the estate being effected in favour of 
Samsam Ali, but also explained that, 
according to the usage of the family the 
senior member of the family, was re¬ 
corded to be the owner of the estate. 
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estate. This entry was admittedly in¬ 
spired by the desire of Asghar Ali to- 
remove the doubts entertained by the 
prospective mortgagee as to Asghar All’s 
right to mortgage the whole of the 
estate, 

In support of their plea of adverse 
possession the appellants rely, not only 
on the possession of Nawazish AU after 
the death of Wazir Ali in 1863 and 
thereafter, but also on certain proceed¬ 
ings taken in civil and criminal Courts 
in which Nawazish Ali was described as 
the owner of the taluka. It is however 
obvious that, when he was entered in 
the revenue records as the sole proprietor 
of the estate, he alone, and nobody else, 
would ordinarily represent it in all the 
cases which did not involve any inquiry 
into the title of Hasbmat Ali or Samsam 
Ali. The case for the appellants depends 
entirely upon the nature of Nawazish 
All’s possession. It would be observed 
that the shifting character of the title 
to the estate from one branch of the 
descendants of Madar Bakbsh to another 
branch, as shown by the various muta¬ 
tion entries, does not warrant the con¬ 
clusion that Nawazish Ali’s possession 
was adverse to the person who was en¬ 
titled to the inheritance according to the 
rule of primogeniture. If his possession 
had been hostile to Hashmat Ali, or 
Samsam Ali, the estate, on his death 
which took place after the expiry of 
more than twelve years from the com¬ 
mencement of that possession, should 
have devolved upon his heirs under the 
Mahomedan law. But neither his son 
Muzaffar AU nor any other heir suc¬ 
ceeded to it. 


Samsam AU died in 1901, and was sue- 
ceeded by his son, Asghar Ali. In the 
mutation proceedings, which were then 
taken, Muzaffar Ali repeated his pre- 
. vioua statement as to the usage of the 
family; and a similar declaration was 
made by Asghar Ali. The latter was 
however anxious that Muzaffar Ali 
should be recorded as a co.-ownet of the 
estate with him; but' it was not until 
October 1914, only about a fortnight 
before the date of the first mortgage 
oonceined in this case, that he succeeded 
in'fhdtioing the xeTe'n.tije qfficer to. make 
an entry in the rdyeht[l'yeobrd* that both 
the cousins were.-^kcopiietors of the 


The succession of Samsam Ali to the 
estate in 1892 militates against the 
theory of adverse possession invoked by 
the appellants. Indeed, the possession 
of the taluka by Nawazish AU is attri¬ 
buted to the family usage which allowed 
one member of the family, who was 
considered to be the most senior and 
competent, to be recorded as the owner 
of the taluka and to manage it on behalf 
of the whole of the family. This ex¬ 
planation, which was accepted by the 
Court of Appeal in India, receives ample 
support from the admissions made on 
various occasions by. the predecessors q£ 
t.he plaintiffs. iMqreoyeri.in 1863* wbwi 
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AVazir Ali died, his son Hashmat Ali 
was an infant of tender years, and was 
unable to manage the estate. There 
was therefore an additional reason why 
Nawazish Ali, who satisfied the require¬ 
ments of the family usage, should be 
entrusted with the management of the 
taluka. There can be little doubt that 
he obtained possession with the consent 
of all the persons interested in the 
-estate, and his possession was, at its in- 
•ception, merely permissive. It is not 
suggested that there was any subsequent 
change which converted it into adverse 
possession. The principle of law is 
[firmly established that a person, who 
jbascs his title on adverse possession, 
[must show by clear and unequivocal evi¬ 
dence that his possession was hostile to 
the real owner and amounted to a denial 
I of his title to the property claimed. 
[This onus the appellants have failed 
to discharge. Neither the entry of 
Nawazish Ali’s name in the revenue re¬ 
cords as the owner of the taluka, nor his 
possession thereof, could, in the circum. 
stances of the case, affect the title of the 
person or persons who had the right to 
inherit it. The acquisition of title by 
.adverse possession was the only point 
urged in support of the appellants’ claim 
to a share in the villages constituting 
.the taluka, and in their Lordships’ opi¬ 
nion that issue has been rightly decided 
against them. 

Their Lordships have still to deter- 
inine the question of succession to the 
•villages which, though not forming part 
•of the original taluka, were included in 
the mortgage deeds. These villages were 
acquired by the holders of the taluka on 
various occasions, and it was argued that 
they, being non-talukdari property, des¬ 
cended on the death of Asghar Ali, not 
to Iqbal Ali alone, but to all the persons 
who were the heirs of the deceased ac- 
. cording to the Mahomedan law. As laid 
down by the twenty-third section of the 
Oudh Estates Act, succession to such 
property is regulated by the ordinary 
law, but the expression “ordinary law” 
includes such custom as may be found to 
, exist. Nowj the Courts in India have 
concurred in holding that the custom of 
the devolution of non-talukdari property 
upon a single heir has been establlsbed; 
and^ their' Lordships can see na-^alid’ 
.j^eason fGr-'dissentitig' ftom th&fr eoiicIUi-' 


sion. The second list framed under S. 8 
of the Act contains a recital of the! 
family custom by which the estate is in¬ 
herited by a single heir, but this recital 
is conclusive evidence only as to the 
talukdari property. As regards the other 
property, it merely raises a presumption 
in favour of the existence of the custom, 
but the presumption can be rebutted. 
The appellants however did not offer any 
evidence to show that the descent of the 
property other than the taluka was regu¬ 
lated by a different rule. No distinction 
appears to have been made between the 
taluka and the other property in the 
matter of succession, and both of them 
were treated in the same manner. 

Their Lordships agree with the Courts 
in Iqdia that the succession to the non- 
talukdari villages as well as to the 
taluka of Ambhapur was governed by 
the rule of primogeniture. The appeal 
accordingly fails, and their Lordships 
will humbly advise His Majesty that it 
should be dismissed with costs. Their 
Lordships observe with regret that the 
books printed for this appeal contain a 
very large number of documents which 
are not material to the question raised 
before them. The documentary evidence 
covers more than 800 pages of the 
printed record, but there were scarcely 
one hundred pages to which reference 
was made in the course of the arguments^ 
It appears that unnecessary documents 
were printed in India, but it does not 
follow that they should be included in 
the books bound' up for their Lordships. 
As observed by this Board in 1927 P 0 
60 (3) 

“it is the duty of the solicitors in this country 
to make a selection of the necessary documents; 
The other papers should be ready at hand in case 
they should be required. In cases of doubt the 
solicitor should take the advice of counsel on this 
point.” 

Their Lordships trust that the atten¬ 
tion of the High Courts in India will be 
directed to the subject with a view to 
exclude immaterial documents from the 
transcripts printed in India. 

K.s. Appeal dismissed. 

Solicitors for Appellants —Watkins St 
Runter. ^ 

Solicitors iot Respondents —The Soli¬ 
citor, India Office. ’ 

3. Sonaton. Pal v; Galstaon, 1,927 P Q 60=101 

I 0 60=54.r A ri3=51 Cal 414 (P 0). 
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A. 1. R. 1935 Privy Council 57 
Nagpur: 1930 Nag. 265) 
lat March 1935 

lipBDS Tomlin, Thabkebton, Bussell 
OF kiLLOWEN, Sib Lancelot Sandeb. 

SON AND SlB SHADI LAL 

Atmaram Abhimanjt —Appellant. 

Bajirao Janrao and Respon¬ 

dents. 

Privy Oounoil Appeal No. 19 of 1932. 

(a) Hindu Law—Texti — Interpretation 
—Conflict between text writers and com- 
enentators—Latter prevail. 

In the event oi a conflict between the ancient 
■tej^t writers and the commentators, the opinion 
«f the latter should be accepted: IS MIA 897 
<P 0) and 13 M I A 373 (P C), Bel on, 

r CP 58 0 1. 2] 

(b) Hindu Law—Succession—Samano- 
dakas—Relationship extends from 8tb to 
14th degrees and not beyond: 198Q Nag 265, 
Biversed; 10 Bom 372; 32 All 391 and 6 I C 698, 
Overruled. 

According to the MLtakshara school of the 
Hindu law, samanodakas include only those ag¬ 
nates whose relationship to the deceased extends 
*frdm the 8th to the 14th degree, and in the ab- 
‘eehoe of any such agnate the estate devolves 
upon his bandhus: 1930 Nag 265, ; 10 Bom 
19jl7 Jtfad 872, Approved; 32 All 594 Reversed; 
^172, Overruled. [P 59 0 1] 

J. M. Parikh —for Appellants. 

Sir Shadi Lai — The question of law, 
which arises in this appeal, is one of 
considerable importance and relates to 
the ezact scope of the expression sama- 
nodaka as used in the Hindu law of in¬ 
heritance. The facts bearing upon the 
question do not admit of any dispute. 
“The property, which is in 'dispute bet¬ 
ween the parties, belonged to one Ma- 
miktao who died in October 1916. The 
plaintiffs are descended in the male line 
‘from one Tulsingh, who was an ancestor 
of^Manikrao in the 22nd degree. They 
•claimed tha estate on the ground that 
.’they were entitled to aucceed to it as 
the, agnates of the deceased in prefer, 
•encel to, the defendant, Atmaram, who 
was father’s sister’s son. The trial 
■Judge negi^ived their claim) but on ap¬ 
peal his judgment was reversed by the 
•Court • of the Judicial Oommiasioner, 
'Central Provinces and Berar, who have 
heldithat the;plaii|tiff8 come within the 
purview of r the. itSrm samanodaka and 
ibftve priority over <.tbe defendant who, 
b^g only 4 bai^hyi. cannot succeed in 
tire presdncAof’^n^'^^tiat'g however re,- 

1-a.tter to the 

•deceased. .icu hiu, . ... - 

1935 K/8 


The heirs of a Hindu governed by the 
Mitakshara School are (l) sapindas, (2) 
failing them, samanodakas, and (3) on 
the failure of both the above-mentioned 
classes, bandhus. The word sapinda in¬ 
cludes blood relations to the 7th degree 
reckoned from, and including, the pro- 
positus; and it is obvious that the 
plaintiffs, who were related to the dece¬ 
ased Manikrao in the 22nd degree, are 
not his sapindas. They however claim 
to be samanodakas, and that class cer¬ 
tainly includes all the agnates from the 
8th to the 14th degree. But it is a de¬ 
batable question whethar agnates beyond 
the 14th degree come within the ambit 
of samanodakas for the purpose of suc¬ 
cession. It is to be regretted that the 
plaintiffs, who are respondents in the 
appeal, have not appeared to sustain 
their claim, but their Lordships have 
had the advantage of hearing the point 
fully and fairly argued by Mr. Parikh, 
and have themselves considered all that 
could reasonably be urged in support of 
the view taken by the Court of appeal in 
India. 

Now, the word samanodakas, literally 
translated, means persons connected by 
equal libations of water; but Vijnanes- 
wara, the author of the Mitakshara, ab¬ 
andoned the ancient doctrine basing the 
right of inheritance upon the right to 
offer funeral oblations and founded it 
upon propinquity. After detailing the 
heirs coming within the* class of sapin¬ 
das he states, in Ch. 2, S. 5, verse 6, the 
law relating to samanodakas in these 
terms: 

“If there be none such, the succession de¬ 
volves on samanodakas, and they must be un¬ 
derstood to reach to seven degrees beyond sapin¬ 
das, or else as far as the limits of knowledge as 
to birth and name extend. Accordingly, Vrihad 
Manu says: ‘The relation of the sapindas ceases 
with the seventh person, and that of samano¬ 
dakas extends to the fourteenth degree; or as 
some affirm, ib reaches as far as the memory of 
birth and name extends. This is signified by 
gobra’." 

The conflict of opinion alluded to in 
the above passage is not mentioned 
either in the Manu Smriti or in the 
Yajnavalkya Smriti. In Oh. 5, verse 60, 
Manu declares that sapinda relationship 
ceases with the 7th person and samano¬ 
daka relationship ends only when the 
origin and name are no louger known. 
That chapter however deals with social 
■ matter^ such as impurity on account of 
birth and death; and it is not oleac; 
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whether the description of samanodaka 
adopted for prescribing rules in the do¬ 
main of social observances was intended 
to define the word in its application to 
tlie law governing succession as stated 
in Ch. 9, verse 187. The word samano¬ 
daka is not mentioned in the Smriti of 
Yajuavalkya, who confers the right of 
inheritance upon gotraja (a person born 
in the same gotra, or a gentile), sloka 
135, but gotraja was apparently inten¬ 
ded to be used in the same sense as 
samanodaka in Manu Smriti. ^ It was 
however recognized in course of time 
that the rule enunciated in the ancient 
texts, giving the right of inheritance to 
all agnates, however remote, and placing 
the cognates after them, was not in con¬ 
formity with the feelings of the people; 
and Vijnaneswara, when writing his 
commentary Mitakshara on the Smriti 
of Yajnavalkya, probably found that a 
usage had grown up restricting the sama¬ 
nodaka relationship to the 14th degree. 
He accordingly refrained from endorsing 
the all-embracing rule of Yajnavalkya, 
and while mentioning it in the verse 
dealing with the subject, he gave promi¬ 
nence to the restricted scope of the 
word, and supported it by citing Vrihad 
Manu. It must be remembered that the 
commentators, while professing to in¬ 
terpret the law as laid down in the 
Smritis, introduced changes in order to 
bring it into harmony with the usage 
followed by the pSople governed by the 
law; and that it is the opinion of the 
commentators which prevails in the pro¬ 
vinces where their authority is recog¬ 
nized. As observed by this Board in 
12 M. I. A. 397 (l), at p. 436, the duty 
of a Judge 

“is not so much to inquire whether a disputed 
doctrine is fairly deducible from the earliest 
authorities, as to ascertain whether it has been 
received by the particular school which governs 
the district with which he has to deal, and has 
there heen sanctioned by usage. For under the 
Hindu system of law, clear proof of usage'\V^iU 
outweigh the written text of the law." 

Indeed, the Mitakshara 

“subordinates in more than one place the Ian* 
guage of texts to custom and approved usage, 13 
M. I. A. 373 (2), atp. 390." 

It is therefore clear that in the event 
of a conflict between the' ancient text 
writers and the commentators, the opi- 

1. Collector of Madura v. Moottoo Bamalinga 

Sathupathy, (1867-69) 12 M I A 397 (P 0). 

2 . Bhyah Ram Singh v. Bhyah Ugur Singh, 

(1869-70) 13 M I A 373 (P 0). 


nion of the latter must be accepted.-b 
Now, the words ‘as some affirm’ used by ’ 
Vrihad Manu in the extract quoted in 
the Mitakshara do not show that he-, 
himself was in favour of extending the^ 
meaning of samadodakas to include ag¬ 
nates beyond the 14th degree. He-- . 
merely cited the opinion which was ex¬ 
pressed by other writers. His own view 
is however contained in part 1 of the* 
extract which confines the samanodaka 
relationship to agnates from the 8th to- 
the 14th degree; and the author of the 
Mitakshara seems to have adopted the- 
same view. There is certainly no indi¬ 
cation that he gave his sanction to the 
rival view. 

The rule confining the word to agnates, 
up to the 14th degree has the merit of 
avoiding uncertainty and is also in per¬ 
fect harmony with the sentiments of the- 
people. The opposite view would lead to 
the incongruous result that an agnate 
related in the 100th degree or even re¬ 
moter degree would be preferred to a. 
cognate who may be Aearly related to- 
the deceased by the tie of blood, such as 
the son of his sister or of his father’s 
sister. The judgments of the High Courts 
in India reveal a divergence of judicial- 
opinion. The High Court of Bombajr 
in 10 Bom. 372 (3), interpreted the word' 
samanodaka to.include all agnates with¬ 
out any limit of degree. This rule was 
sanctioned by Nilkantba, the author of 
Vyavahara Mayukha, whose authority 
is recognized in Gujrat. It appears that- • 
the case came from Gujrat, and that ths 
learned Judges were influenced by ths- 
opinion of Nilkantba. The judgment in- 
that case was followed by the Allahabadf 
High Court in 32 All. 694 (4), which was- 
governed by the Mitakshara school. That- 
view has however been dissented from- 
by the Madras High Court, who in their'' 
judgment in 1917 Mad. 872 (6), have- 
pronounced against the extension of ther 
samanodaka relationship beyond the-' 
14th degree. Their Lordships have con¬ 
sidered also several cases which contain.. 
dicta on the subject, but those dicta- 
were not necessary for determining the- 
Siispute between the parties. In thfr- 
j udgment of this Board in 1918 P. 0 . 

3. Bai Devkore v. Amiitram Jamiatram, (1886)^ 
10 Bom 372. 

4. Ram Baran Rai v. Ramla Prasad, (1910) 32'. ^ 
All 594=6 I 0 698. 

6 . Rama Row v.Kuttiya Qoundan, 1917 Mad87Jt 
=34 I 0 294=40 Mad 654. 
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-49 <6). that are observations to the effect 
' thsrt those who claim to be the rever- 
.(Sionary heirs must bring themselves 
within the necessary number of degrees, 
mamely, fourteen. The suit was how- 
’*ever dismissed on the ground that the 
.j>laiDtiffs bad failed to prove that they 
*were related to the person whose estate 
'Was claimed by them. 

I Upon an examination of the available 
texts of the Hindu law, and the judicial 
decisions on the subject, their Lordships 
have reached the conclusion that accord¬ 
ing to the Mitakshara school of the 
Hindu law, which governs this case, 
samanodakas include only those agnates 
■ whose relationship to the deceased ex- 
• tends from the 8th to the 14th degree, 
and in the absence of any such agnate 
<1the estate devolves upon his bandhus. 
'The result is that the appeal should be 
■allowed, the order of remand made by 
i;he Court of the Judicial Commissioner 
fiet aside, and the judgment and the de. 
•cree of the Court of ffrst instance re- 
•stored. Their Lordships will humbly 
•Sidvise His Majesty accordingly. The 
Tespondents must pay the costs incurred 
i3>y the appellant here as well as in the 
Oourt of appeal in India. 

R.K. Appeal allowed. 

Solicitor for Appellant— T. L. Wilson. 

Mewa Siagh v. Basaat Singh, 1918 P C 49. 
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{From Ajmer-Merwara.) 

18th January 1935 

liORDS Tomlin, Russell op Killowen 
AND Sib Lancelot Sanderson 

'Chandriha Prasada —Appellant. 

V. 

Bombay Baroda & Central India By. 
^ 0 .—Respondent. 

Privy Council Appeal No. 4 of 1934. 

(b) Evidence Act (1872), S. 18 — Offer 
accept smaller sum by way of compro- 
.Snise IS not admission as to amount due. 

Whoce a peisdn offers 'to accept a smaller 
.-amouat as a matter of compromise, that oSer is 
isiot aa admission as to the proper ‘amount due 
to him. [P610 2] 

(b) Landlord and Tenant—Tenant in pos- 
taession cannot deny lessor’s title — Evidence 
Aet (1872), S; 116. 

tenant oanuot dispute his lessors’ title so 
ttcmg as he remains in possession under an 
Apaemeut which he has made with them. 

[P 61 0 2] 


(c) Adverse Possession— Lease for fixed 
period—Tenant continuing in possession on 
same terms after expiry cannot claim ad* 
verse possession—Landlord and Tenant. 

Whore, after the expiry of the period 
fixed in a lease the tenant continues in posses¬ 
sion as tenant on same terms expressed in the 
lease, he cannot claim adverse possession and 
the lessor can recover the property back. 

[P C2 C 1] 

Dunne and Khambatta — for Appel¬ 
lant. 

L. DeGruyther and W. Wallach — for 
Respondent. 

% 

Lord Tomlin. — This is an appeal 
from a decree of the Judicial Commis¬ 
sioner of Ajmer-Merwara in a suit in 
which the respondents, the railway 
company, sought to recover certain land 
and buildings thereon in the possession 
of the appellant. Before the Subordi¬ 
nate Judge the railway company ob¬ 
tained an order for possession on cer¬ 
tain terms which involved the pay¬ 
ment to the appellant of a sum of 
Rs. 2,446-8-0. On appeal, that order 
was reversed and the suit was dismissed 
by the District Judge. A further ap¬ 
peal was taken to the Judicial Commis¬ 
sioner when, in its turn, the judgment 
of the District Judge was reversed and 
an order for possession was made on 
terms which involved payment to the 
appellant of a sum of Rs. 5,000. 

The circumstances of the case are 
unusual and are shortly these. In 1891 
the railway company, who occupy cer¬ 
tain Government land for the purposes 
of their railways, formulated and put 
into operation a scheme for housing cer¬ 
tain of their employees on part of such 
land. The idea seems to have been to 
form a village community consisting of 
the workmen in the company's employ¬ 
ment ’on the land in question. The 
land was to be leased at ground rents 
by the railway company to the work¬ 
men, who were to build their own 
houses with money lent them by the 
company and recoverable by monthly 
instalments with interest. There was to 
be a committee, with the carriage and 
wagon superintendent of the railway 
company as chairman, and through that 
committee the affairs of the community 
were to be managed. It seems to have 
been part of the scheme, at any rate as 
it was put in practice, that, when a 
workman ceased to be employed by the 
railway company, by reason of death or 
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otherwise, possession of his holding had 
to be given up, but he or his representa¬ 
tives received a payment in respect of 
the building which he had put upon it. 
In January of 1899 the appellant, who 
was in the employ of the railway com¬ 
pany, but in a grade somewhat superior 
to those of the other occupants of ‘these 
holdings, ’acquired certain plots and 
paid, in respect of the buildings which 
had been erected thereon by previous 
occupiers, a sum of Rs. 1,363-11-0. He 
went into pessession and remained in 
possession for a number of years 
upon terms which are to be found in 
certain annual leases from the railway 
company executed by him although in 
fact they do not seem ever to have 
been executed by the railway company. 
It is not, however, disputed that he was 
in possession upon the terms of those 
documents. There are four of them in 
the record. They are each expressed to 
be a lease for a year. The earliest is 
dated Ist January 1902, and the others 
are dated Ist January 1906, Ist January 
1907, and 1st January 1911, the lease 
of January 1911, seems to have been 
the last. He undoubtedly remained in 
possession after 31st December 1911, 
upon the same terms. He, in fact, re¬ 
mained in possession till 1923; but bet¬ 
ween 1st January 1912 and 1923, cer¬ 
tain events happened which led up to 
this action. 

Before these events are discribed at¬ 
tention should be be called to such of 
the terms of the leases as seem to be 
material. The lease taken for reference 
is that of 1st January 1911. There 
seems to be no difference between the 
leases so far as the material parts’are 
concerned. It is expressed to be bet¬ 
ween the superintendent of the carriage 
and wagon department of the railway 
company on behalf of the railway com- 
pany of the one part and the appellant 
of the other part. Under Cl. 1 the 
company agrees to let and the tenant 
agrees to take the land in question 
from 1st January 1911, at the monthly 
rent of 12 annas during the term. Under 
Cl. 2, the tenant is prohibited from 
assigning, underletting, or parting with 
the lease without the written consent 
of the superintendent. In Cl. 3, which 
is the critical clause, there is this provi¬ 
sion. 

"In case the said tenant shall die or leave 


the service of the said company from any canso 
whatever daring the continuance of the teim 
hereby granted the said term shall immediately 
cease and determine and the said compai^ shall) 
take and pay for to the said tenant his heirs- 
esecutors or administrators the value of the said 
messuage or dwelling house and buildings on thfr 
said land at a price to be hsed by the said super¬ 
intendent, whose decision as to the price or value- 
of the same shall befinal." 

The first observation to be made is. 
that, assuming the term comes Wan en^ 
by reason of the death ordeparture from 
the service of the company of tho- 
tenant, there seems to be, on the langu> 
age of Cl. 3, nothing to justifythe reten> 
tion of the land by the tenant after th» 
expiration of the term, on the ground 
that he has not actually been paid thfr 
value of the messuage. There is no 
doubt an obligation on the railway com. 
pany to pay the value of the messuago 
in accordance with the terms of that, 
clause, but it does not seen to be a condi¬ 
tion of his giving up possession of the land 
that he should be first paid. It ough1> 
to be said that the payments which ho 
made under his tenancy in regard to 
rent were always made in fact to tb» 
village committee, of which the super¬ 
intendent was chairman, both before and 
after the expiration of the last of tho 
leases. 

In the fact, he remained possession 
until 1923; but in 1916 he ceased to be) 
employed by the railway company, and 
upon that notice was given to him to 
surrender his holding under the terms, 
of the clause, and the superintendent of 
the carriage and wagon department pro¬ 
ceeded to make a valuation for the pur¬ 
poses of the clause. That valuatiopi 
came out at the figure which is mention¬ 
ed in the judgment of the Subordinate 
Judge,- upon payment of which he was- 
ordered to surrender the land, namely*. 
2,446 rupees 8 annas. The appellant ob¬ 
jected to the amount of the valuation a^ 
being insufficient and he offered by way 
compromise to accept Es. 5,000. That- 
was not acceptable to the railway com^ 
pany, and there followed for some years- 
a series of negotiations, in the course of 
which various proposals for settlement- 
of the dispute were suggested, most of 
them being impossible to carry out for* 
various reasons; but during the whole of 
that time the appellant was allowed to- 
remain in possession till 1923 on thfr 
terms of continuing payment of th^ 
ground rent. 
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Ih'1924 the suit ^as launched by the 
l>rrftil'way company to recover possession. 
-'-As already indicated, the Subordinate 
('(Judge gave judgment in favour of the 
-irailv7ay company for possession upon 
payment of the sum which had been 
' fixed as the value by the superintendent. 

■ It should be mentioned that before 1915 
between the date of his, original occupa. 

> tion of the premises and 1915, the ap- 

• pellant had made additions to the'build- 
f ings on the premises, and again, between 
,1920 and the date when the action was 
3 commenced, he had made certain further 

additions. When the case came before 
‘■the District Judge the District Judge 

• reversed the judgment of the Subordi- 
^ nate Judge and dismissed the suit as 

• barred by the statute of limitations, 
‘taking the view that, on 1st January 

. 1912^ after the expiration of the last of 
- the.leases, the appellant had been in 
^ adverse possession, and that Art. 139 of 
■ the statute of limitations began to run 
agaiiist the railway company from that 

• date, and that accordingly on 12th 
'April 1924^ when the suit was com¬ 
menced, the full period of twelve years 
had run and the suit was barred. 

The Judicial Commissioner has taken 
a different view. He thought that, be- 

• cause the appellant was 'clearly in occu¬ 
pation after 1st January 1912 as tenant 
upon the terms of the lease, the statute 
did not run. He also took the view 
that the railway company were entitled 
to possession, bub that the sum which 
they ought to pay to the appellant for 
the value of the buildings was the sum 
of Bs. 6,000 and be made an order for 
delivery of possession on payment of 


that sum, also giving to the appellant 
tin opportunity of removing additional 
buildings which he had erected on the 
premises after 1929 and before the suit 
WM'^'Oommenced. With regard to the 
b’liildings he added after his original 
ent^^ before 1916, the Judicial Com- 
misBioner.regarded these as proper to be 
inoludedf In (the valuation and to be cov- 
fetBd by^ the Es. 6,000. He arrived at 
the Bs. 5,000 ^n this way. The superin¬ 
tendent of the.icarriage and wagon de¬ 
partment, in><making his valuation, had 
made it on the basis 6f taking of the first 
^ostd of tha bnii’di^gs, and allowing a 
modexate Bum for depreciation, but he 
’flad ■ fiX'oluded from hia Valuation certain 
Uddifrions made by 'the 'appellant before 


1916 which he regarded as unnecessary 
additions, out of keeping with the resb 
of the property, and he held that the 
appellant ought not to be allowed the 
cost of those. 

The Judicial Commissioner took the 
view that the superintendent had ad¬ 
opted the proper principle of valuation,, 
but that he was wrong in omitting the 
particular items which ha had omitted. 
Two of those items had been mentionedi 
and accordingly the Judicial Commis¬ 
sioner added those to the superinten¬ 
dent’s total. That brought the total upto- 
Es. 3,343-8-0. He then said that there 
was not any evidence with regard to¬ 
other items, and that it was obvious- 
that the proper sum must lie somewhere 
between Es. 3,343-8-0 and the Es. 6,000- 
which the appellant had offered to take 
at the time when he rejected the figure 
of the valuation. Their Lordships think i 
that the Judicial Commissioner was not 
correct in treating the letter iu which 
the appellant offered to take Es. 5,000 
as an admission that Es. 5,000 was the 
proper figure, because it is plain on the 
language of the letter that he was offer, 
ing bo accept that sura as a matter of 
compromise; but that misreading of the 
letter does not appear to affect the ques¬ 
tions which their Lordships have to de¬ 
termine. 

The points which have been made by 
the appellant before their Lordships 
Board are these. First of all, it is said 
•that the suit is misconceived; that the- 
only persons who could grant a lease 
were the village committee, and that, if 
there was anybody who could recover 
possession of the land, it must be the 
village committee. That point seems to- 
their Lordships to be a hopeless one. In 
fact, the leases under the terms of 
which admittedly the appellant went 
into and continued in possession are in 
form leases by the company acting 
through their agent, the superintendent. 
The position of the appellant must be 
that he cannot dispute his lessors title 
go long as be remains in possession 
under an agreement which he has made 
with them; and not only that, but in 
their Lordships’ view, it is quite, obvi¬ 
ous that so far as the scheme was con- 
cerned, if that is to be looked at at all,, 
the railway company, who did nob own. 
the land bub were only occupants of 
Government land for the purposes of 
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their undertaking, never made over the 
land to the village committee. The 
village committee had no title to it; 
the village committee was merely acting 
as the agent of the railway company in 
managing this settlement which the 
railway company had created. Therefore 
that point fails. 

The next point is the on© accepted by 
the district Judge, namely that the 
appellant was in adverse possession as 
from 1st January 1912, and therefore 
the statute has run. In their Lord- 
ships view, that, is an impossible con¬ 
tention. It is quite plain that, long 
after 1st January 1912, this appellant 
continued in possession as tenant on the 
[terms which are found expressed in the 
leases, and there is no period of time 
from which it can be said that • the 
statute ran so as to debar the respon¬ 
dents from their remedy for the reco¬ 
very of the property. 

That leaves only the question of 
••amount. So far as that is concerned, as 
'their Lordships understand the argu¬ 
ment it is put in this way : The supe¬ 
rintendent ought really to have ascer¬ 
tained the replacement value, and the 
•replacement value would have worked 
•out at something like Rs. 9,000 or 
•Rs.^ 11,000, those being the figures 
which were respectively suggested 
•as the replacement value by the 
representative of the appellant in 
1917 and by the representative of the 
railway company in 1922. In their 
Lordships’ judgment, replacement value 
as an impossible basis for the valuation, 
And they are of opinion that the Judi¬ 
cial Commissioner was right in approv¬ 
ing the principle upon which the supe- 
rintendent acted in his valuation, i. e., 
;fir8t cost, less depreciation, and in in- 
-cluding the particular items which the 
.superintendent had omitted. 

That being so, the question is whe- 
"ther the Judicial Commissioner’s deci¬ 
sion in regard to the Ra. 5,000 can be 
impeached. It was never suggested in 
•the Courts below, or, indeed, before 
•their Lordships’ Board, that the Judi- 
■cial Commissioner was not justified, 
when he found an error in the superin¬ 
tendent’s valuation, in correcting it. It 
was not suggested that he ought to have 
sent the matter back for a fresh valua¬ 
tion, and he was not invited to send it 
•back for a fresh valuation; and in the 
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appellant’s case before this Board the 
fact that he did not do so is not raised 
as a matter of objection at all. There¬ 
fore the only question is ; Can it be 
said that the Judicial Commissioner has 
not awarded enough to the appellant 
when he fixed the figure of Rs. 6,000 ? 
In their Lordships’ view there is noth¬ 
ing to support the view that that 
amount is insufficient. Counsel has not 
pointed to any evidence or any circum¬ 
stance which, when once the principle 
of replacement value has been displaced, 
would justify any finding to the effect 
that Rs. 5,000 was insufficient. 

In those circumstances, it seems to 
their Lordships that the appellant has 
failed to make out that the Judicial 
Commissioner erred in the conclusion 
which he arrived : that the appeal niust 
fail, and must be dismissed with costs. 

Their Lordships think that the appel¬ 
lant should be allowed three months 
from the date of the Order in Council in 
which to remove that portion of the 
buildings which was erected after 1920, 
Their Lordships Will humbly advise His 
Majesty accordingly. 

K.S. Appeal dismissed. 

Solicitors for Appellant — Ey. S. L. 
Polak & Co. 

Solicitors for Respondent — SolicitoTt 
India Office. 
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2l8t January 1935 

Lords Blanesburgh, Thankerton 
AND Sir Lancelot Sanderson 

S. T. Nagappa Chettiar —Appellants. 

V. 

Brahadamhal Ammani Bajayee Sahiba 
and another —Respondents. 

Privy Council No. 7 of 1932. 

Impartible Estate’s Act (2 of 1904], S. 7— 
Sale of impartible property by zamin* 
dar — Creditor aware of possibility of 
money being squandered in dissipation — 
Held sale could not stand—Vendee should 
be paid consideration proved to be for 
necessity—Court cannot create new bargain 
between parties. 

An impartible estate was sold by zamindar at 
a gross under value. It was tricky and mislead* 
ding, craftily framed so as by a misstatement of 
the purchase price actually paid to make it ap*, 
pear to be regular and warranted by the Act. It 
was so expressed as to enable the late zamindar,’ 
without disclosure of the fact, to receive and’ 
squander, if so minded, a sum of Rs. ’.^5,000 in 
excess of his legitimate necessities. -The creditor 
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^tber hnevr, or was careful not to inquire, how 
that sum was to be applied, and he was fully 
aware of the possibility that in whole or in part it 
would be squandered in dissipation or some other 
non'family purpose. 

Seld ; in such oiroumstances, the sale-deed 
could not stand and that the vendee was to got 
only consideration which had been proved to be 
for necessity. 

Seld further : that the Court bad no Jurisdic¬ 
tion to make a new bargain between the parties 
to the sale, to split the parcels, and to compel 
the vendee to accept some property arbitrarily 
assigned to him for the sum found to be for 
necessity or any other sum: 1929 P C 143, Ref. 

[P 66 0 1] 

Sidney Smith —for Appellant. 

A. M. Dunne and K. V. L. Nara- 
simham —for Bespondents. 

Lord Blanesburgh. —This is an ap¬ 
peal and a cross-appeal from a final 
judgment and decree dated 10th April 
1928 of the High Court of Judicature at 
Madras, modifying a judgment and a 
decree dated 17th September 1923 of the 
District Judge of West Tanjore. The 
appeals, like the suit out of which they 
proceed, are concerned with the validity 
of a sale to the appellant by the late 
zamindar of Kollakottai of 14 out of a 
total of 17 villages comprising that 
zamindari. The facts, in detail some, 
what complicated, can be summarised 
with comparative brevity. The late 
zamindar, Vijia Bagunatha Tirumalai 
Dorai Baja, succeeded hisifather in the 
zamindari in 1891. He was then scarcely 
eighteen years of age. He was brought 
up and educated in Pudukottai in the 
house of his maternal grand-mother, the 
senior Bani. He died in 1914, • leaving 
his widow, respondent 1, surviving him 
with authority to adopt a son. By deed 
of adoption, dated Slst May 1922 while 
the present suit was pending the widow 
adopted the second respondent as the 
son of her late husband. 

This adoption deed was, in these pro¬ 
ceedings, challenged by the appellant, 
both in the District Court and in the 
High Court, but it was upheld by both 
Courts, and its validity has not been 
further questioned before the Board. 
The right of the second respondent—co- 
plaintiff by amendment in the District 
Oputb—to question the validity of the 
impeached sale deed is now fully ac- 
k^owledged. Before going further, it is 
convenient to refer to the quality and 
character of the zamindari in question. 
It is amongst the estates included in 


the schedule to the Impartible Estates 
Act 2 of 1904, and, certainly since tho 
commencomenlof that Act, the zamindari 
has been an impartible estate. Whether 
it had not always been such and inalien¬ 
able by the custom of tho family, the’ 
learned District Judge expressed himself 
unable, on the evidence before him, to 
decide. Their Lordships are in like case. 
The subject was not canvassed before 
them. They proceed, accordingly, upon 
the footing that it has not in this suit 
been established that the quality of 
impartibility attached to the estate prior 
to the commencement of the Act, Ss. 4 
and 7 of which may not inconveniently 
be here detailed: 

“4. (l) The proprietor of an impartible estate 
shall be incapable of alienating or binding by his 
debts, such estate or any part thereof beyond his 
own lifetime unless the alienation shall be made 
or the debt incurred, under circumstances which 
would entitle the managing member of a joint 
Hindu family, not being the father or grand' 
father of the other co-parceners to make an 
alienation of the joint property, or incur a debt, 
binding on the share of the other co-parceners 
independently of their consent." 

This section is subject to S. 7, which 
enacts : 

" that the Act shall not affect alienations made^ 
or debts incurred before the coming into force ot 
this Act.” 

In other words, these debts remain in- 
a favoured position. The relevance of 
this fact in the present case will pre¬ 
sently appear. The history of the late 
zamindar in relation to his estate was 
unfortunate. Very early in his career 
two Hattbukottai Cbetties, S. A. SeU 
lappa, and C. A. Nagappa turned his- 
extravagance and weakness to their own- 
-ends. On 13th February 1896 in consi¬ 
deration of an advance of Bs. 80,000,. 
the zamindar executed in favour of these' 
Cbetties a usufructuary mortgage com¬ 
prising bis entire zamindari, with a 
trifling reservation. Under that deed, 
the mortgagees were empowered to take . 
and remain in possession of the mort¬ 
gaged property for a term of 28 years,, 
that is, until 30th June 1924 paying to 
tho zamindar during that term a monthly 
allowance of Bs. 450 and no more. 
On the expiration of the term, bub not 
before, the loan with all interest there¬ 
on was to be deemed tobejextinguished. 

In January 1898, S. A. Nagappa • 
Cbetty assigned bis interest in the usu¬ 
fructuary mortgage to Sellappa, wbo- 
thereafter, on his own account, entered 
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into further mortgage transactions with 
the zamindar. On 6th June 1898, be 
lent him a sum of Rs. 20,000 at 12 per 
cent per annum compound interest with 
annual rests secured by hypothecation 
as well of the land excluded from the 
usufructuary mortgage as of the mortga¬ 
gor's reversionary rights thereunder. On 
29th November 1900, he advanced to 
the zamindar a further sum of Rs. 16,000 
carrying the same rate of interest. The 
purpose of this advance by Sellappa was 
to enable the late zamindar to discharge 
the interest to that date due to Sel¬ 
lappa himself on the hypothecation of 
6th June 1898, and some other debts of 
his. This advance was secured by the 
hypothecation of some property still 
possessed by the zamindar, who, on the 
same day, executed another deed in 
favour of Sellappa, whereby he agreed 
to the deduction by him every month 
•of Rs. 200 from the monthly allowance 
payable to the zamindar under the*usu¬ 
fructuary mortgage as already men¬ 
tioned, and on 26bh February 1908, a 
further Rs. 100 of that monthly allow¬ 
ance was commuted for a payment of 
Rs. 6,600 by Sellappa’s son. 

The late zamindar was still in early 
manhood when the latest of these in¬ 
cumbrances was created, and they may 
or may not tell their own tale. It is 
well to note, however, that in these 
proceedings their validity as against the 
.estate is not in question, and all of 
them were created, as will have been 
seen, long prior to the passing of the 
Impartible Estates Act. They are there¬ 
fore made the foundation and justifica¬ 
tion of the sale deed now sought to be 
impeached, and in these proceedings 
any question as to its validity must be 
determined on the footing whether well 
founded or not, that at its date these 
remained subsisting charges for the 
amounts still unpaid in respect of them. 
In these circumstances, it is doubtful 
whether the recklessness, extravagance 
and immorality of the late zamindar, of 
which so much was made below, are 
■directly relevant to any issue in this 
■suit except that of the appellant’s bona 
fides in carrying out as he did the pur- 
chase here in question. In that regard, 
the record of the zamindar may have 
aome bearing, because of the appellant’s 
s^om statement that the weakness of 
the zamindar was unknown to him, a • 


statement which the learned District 
Judge did not believe. The appellant, 
he says, 

“pretends ignorance of the ways of the late 
zamindar. But it is idle to believe his state-* 
ment because he lives in tbe Pudukottai State 
and the late zamindar was a permanent rest- ' 
dent in Pudukottai.” 

By 1913, the year of the transaction 
now impeached, the financial difficulties 
of the zamindar had become grave, in¬ 
deed, they had doubtless been becom¬ 
ing increasingly serious year by year. ' 
Practically his entire zamindari was*the 
subject of the usufructuary mortgage 
with, in 1913, 11-1/2 years of the 
mortgagee’s possession still unexpired. 
His monthly allowance thereunder—al¬ 
ways probably inadequate forhisl needs 
—had been greatly reduced, while the 
advances secured by the hypothecation 
of 1900 had by the accumulation of in¬ 
terest reached an amount almost pior- 
tentious. It was with full knowledge of ’ 
the position their Lordships accept the 
finding of the learned District Judge on 
this point — that the appellant, a 
shrewd calculating money lender,” as 
the learned Judge describes him, be¬ 
came the purchaser under the sale deed 
now in question. It isa cunningly phrased 
documemnt, containing a record of the 
zamindar’s life in relation to his estates . 
which is little better than a travesty . 
of the real facts. The deed, too, is 
drawn so as, in the well authenticated ^ 
opinion of the learned District Judge, 
to bring it within S. 7, Impartible Es¬ 
tates Act, already quoted. It is dated 
22Qd January 1913. It recites the usu¬ 
fructuary mortgage, the hypothecation . 
- of 6th June 1898, and the hypotheca- 
tion of 29th November 1900.^^ These 
debts,” the zamindar narrates, * are old 
debts contracted by me and my an¬ 
cestors for the benefit of the Zamin. 

It then recites that on ths hypotheca¬ 
tion of 6th June 1898, the principal of 
Es. 20,000 is still due; that the sum of 
Rs. 63,457-13, inclusive of principal and 
interest to date, remains owing on the ' 
hypothecation of 29th November 1900; , 
that the villages are in possession of the 
usufructuary mortgagee; that Rs. 300 of 
the monthly allowance of Rs. 450 is be¬ 
ing credited towards interest on the 
hypothecation of 6th June 1898; that on 
account of these the narrative goes on: 

“I feel difficulty in maintaining myself, and 
although I have been making great, endeavouri * 
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•«t great fialns for the last two or three years to 
■^Uoharge the said debts and to redeem the said 
Zemin or any portion thereof T have not found 
It possible, but the debts are increasing more 
■and more. I am anxious to save at least a por* 
tion of the Zamin without allowing it to be 
-awallowed in Its entirety by way of prudent 
^management in respect of the said Zamin." 

And the operative clause, with omis¬ 
sions presently immaterial, is as lol- 
•lows: 

‘*9. Under these circumstances considering 
the interests, the present condition, future gain 
prospects, etc., I having pressed you (the ap¬ 
pellant) for the same . . . execute an absolute 
•sale deed of the 14 villages out of the 17 villages 
of the ?aid Zamin . . , and the consideration re¬ 
ceived is Rs. 84,257-12 0 ... Rs. 20,000 by way 
•of assignment todischarge the said Rs. 20,000 
hypothecation bond .. . Rs. 63,457-12'0 by way 
-of your being assigned to pay the principal and 
interest... of the aforesaid Rs. 16,000 hy¬ 
pothecation bond . .. Rs. 800 by way of your 
'heing assigned to pay to Selappa towards the 
usufructuary mortgage deed for Rs. 1,400 ex- 
'Ocuted solely by me ... on the <<ecurity of the 
Jeevitbam lands of the said villages. As the 
sum of Rs. 84,257-12-0 has been received by me 
^iccording to the three items above you may pos¬ 
sess and enjoy the properties mentioned . . . 
from Son to son ... as long as the sun and 
moon last and according to the usual reci¬ 
tals in a sale deed." 

The purchase price, ifc will be noted 
was to the last pie needed to discharge 
the three debts unaffected by the Im¬ 
partible Estates Act. Could it be that 
the value of the villages sold correspon- 
ded to the purchase price with the 
same meticulous exactness? A very 
■natural scepticism on this point is, on 
inquiry, justided by the fact, to which 
mo reference whatever is made in the 
-sale deed, that on the same day the ap¬ 
pellant paid to the zamindar a further 
-earn of Bs. 25,000. This payment was 
.alleged and sworn by the appellant to 
bo an independent transaction of loan 
'to the zamindar, but it has been held 
"by both Courts in this suit, as well as 
in a previous suit in India against the 
•appellant, to have been part of the pur¬ 
chase price. All reference to it, their 
Ijordships cannot doubt, was deliberately 
.and for interested reasons omitted from 
'the sale deed. 

There was a great condict at the hear¬ 
ing as to the actual value of the pro¬ 
perties sold, the learned District Judge 
being of, opinion ,that, in possession, 
(they were- worth at least 3| lakhs.* It 
.was enoughi lor. him,,however, to hold, 
be . did» that in reversion, accepting 
pnrQoseithe'-iopiaian of the ap- 
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pellant himself, who paid that price for 
them, they were worth at least Eupeea 
1,10,000. In these circumsbances the 
learned Judge found that the sale was 
not valid beyond the lifetime of the 
late zamindar, but inasmuch as a sum 
which he dxed at Es. 85,000 went to 
discharge incumbrances mado prior to 
the passing of the Act 2 of 1904, he held 
that the appellant ought to have paid 
to him Rs. 85,000 with simple interest 
at the rate of 9 per cent, per annum. 
And he passed a decree accordingly. 
From that decree the appellant ap¬ 
pealed to the High Court. Except that 
the learned Judges there were more im¬ 
pressed than had been the learned Dis- 
trict Judge with the necessity for some 
sale of the property in 1913 by reason 
of the critical situation at that date, 
their findings of fact did not materially 
differ from those of the learned District 
Judge. With him they were satisfied 
that the Rs. 25,000 was not a loan to 
the zamindar, but a part of the pur¬ 
chase price: the appellant’s case that it 
was a loan was manifestly false. But on 
the question of value, being of opinion 
that Ks. 1,10,000 was as near the price 
as it was possible to get, and being im¬ 
pressed, as they obviously were, by the 
fact that in 1913 some sale of the 
estate was essential if all was not to be 
soon lost, the learned Judges on 16bh 
November 1926, remanded the case to 
the District Court for a finding as to 
bow many of the 14 villages, if sold, 
would have properly fetched the price 
of Rs. 85,000 in 1913, taking their total 
value to be Rs. 1,10,000 and bearing in 
mind that the price to be taken was the 
price of the property burdened by the 
usufructuary mortgage with over 11 
years still to run. The District Judge 
was also to find what villages ought to 
be included to make up the Es. 85,000 
paid by the appellant. A decree would 
then be given by the High Court, de¬ 
claring the sale of these villages to the 
appellant to be valid and binding on 
the estate. 

This remand by the learned Judges 
was mado without consent asked for or 
given by the parties or either of them— 
the valuation of the properties at 
Rs. 1,10,000 being specially objected to 
by the respondents as inadequate. Both 
parties now repudiate its order of re- 
mand as one beyond the power of the 
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Court. On the remand, the learned Dis¬ 
trict Judge appointed a Commissioner to 
inspect and take evidence of the value 
of the villages and report thereon. After 
40 sittings and the examination of 20 
witnesses, the Commissioner, on 16th 
July 1927, made a return reporting that 
the sale of nine villages would be suffi¬ 
cient, and giving alternative lists of five 
villages which in his opinion might be 
excluded from the sale. On 1st August 
1927, the District Judge accepted the 
finding of the Commissioner and found 
that the villages to he sold ought 
to be determined by giving the res¬ 
pondents the choice between the 
alternative lists of villages which the 
Commissioner had suggested might be 
excluded. The High Court, on this re¬ 
turn, delivered their final judgment on 
lOth April 19:^8, awarding to the res¬ 
pondents the first group of five villages, 
and a formal decree to that effect was 
made from which both parties now ap¬ 
peal: the appellant claiming that the 
suit against him be dismissed; the res¬ 
pondents asking that the order and 
decree of the District Judge be restored. 
Their Lordships, accepting on this point, 
!the views of both sides, are of opinion 
‘that the remand made by the High 
Court and the order following upon the 
report of the District Judge were beyond 
the competence of the High Court. That 
Couit had no jurisdiction to make a new 
bargain between the parties to the sale, 
to split the parcels, and to compel the 
appellant to accept nine villages arbi¬ 
trarily assigned to him for Bs.-85,000, 
or any other sum. In their Lordships’ 
judgment the order of the High Court 
oannoii stand. The very limited powers 
of the Court in such matters are defined 
n the decision of the Board in 1929 
P. 0. 143 (1). 

On the final question thus brought 
into issue, interesting points were raised 
with reference to the true effect of the 
Act of 1904, but with these their Lord- 
ships do not deem it necessary to deal 
in this case. In the view which they 
take of its facts, they think it clear that, 
whether under or apart from the Act, 
the deed of sale is one which, as against 
the respondents, cannot bo allowed to 
stand. If the appellant is held bound 

1. ^am Sunder Lai v. Laobmi Narain, 1929 P 0 
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to the assertion of the deed that th'9 
purchase price thereunder was Rupees- 
84,000 odd and no more, then the 14t 
villages were sold at a gross undervalue;' 
if, on the other hand, the sale was for a. 
price of approximately Rs. 1,10,000, then, 
properties of a value of at the very least- 
Rs. 25,000 in excess of the limit required^ 
by necessity were included in the sale. 
But beyond and above those considera-; 
tions, the deed was not one towhich^; 
upon the facts, any judicial favour can be 
extended. It was tricky and misleading: 
craftily framed so as by a mis-statement 
of the purchase price actually paid to 
make it appear to be regular and war¬ 
ranted by the Act. It was so expressed, 
as to enable the late zamindar, without 
disclosure of the fact, to receive and • 
squander, if so minded, a sum of Rupees 
25,000 in excess of his legitimate neces¬ 
sities. The appellant either knew, on 
was careful not to inquire, how that sues 
was to be applied, and their Lordships 
cannot doubt that he was fully aware of, 
to say the least, the possibility that in 
whole or in part, it would be squandered 
in dissipation, or some other non-family 
purpose, as in fact it appears to have 
been. In such circumstances, the sale 
deed cannot stand, and the only remain¬ 
ing point to be settled is the adjustment 
of the equities resulting from its cancel¬ 
lation. 

These must not, in this case, exceedi 
the limits set by law; they would cease- 
to be equities if they did. The learned- 
District Judge, in making it a condition* 
of his order setting aside the sale, thafh 
the respondents should pay to the ap; 
pellant his Rs. 85,000, with simple in¬ 
terest at the rate of 9 per cent, per 
annum, has, their Lordships think, done- 
justice between the parties. They will 
go no further. 

Accordingly, in their judgment, the- 
appeal should be dismissed, and the 
cross-appeal allowed, the judgment and 
decree of the High Court being dis« 
charged and the judgment and deoreA 
of the District Judge restored. And 
their Lordships will humbly advise His- 
Majesty accordingly. 

The main appellssut must pay to tbe- 
respondents their costs of the appeal to- 
the High Court and of these appeals,, 
with the exception of-'-the costs of the 
order of -remand of the High Coutt ot 
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IGbh November 1926, and of the prooeed- 
i^8 thereon. These oosts were incurred 
by the parties under a common misfor¬ 
tune. It seems just that they should 
each bear their own, any payment made 
jn respect of them by one party to the 
other being refunded. 

E.S. Appeal dismissed. 

Solicitors for Appellant — Douglas 
Grant'k Dold and Hy S. L Polak & Co 

Solicitors for Respondents— Hy S. L. 
Polak & Co. and Douglas Grant & Dold. 
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(From Madras) 

12th February 1935 

Lords Thankerton, Alness and 
Sir Shadi Lal 

Nune Sivayya and another — Appel¬ 
lants. 


Maddu Banganayakulu and another — 
Respondents. 

Privy Council Appeal No. 64 of 1930. 
(») Contract Act <1872), S 93 S. 93 ap¬ 
plies unless there is “special promise’’ indi¬ 
cating^ express stipulation as to delivery 
relieving buyer from obligation to apply for 
delivery — Obligation on seller to inform 
buyer when goods are in deliverable state is 
not such special promise. 

Section 93 applies unless there is a “special 
promise,” which indicates an express stipula¬ 
tion as to delivery which relieves the buyer 
from the obligation to epply for deliverv, or the 
necessary implication o! such a stipulation from 
the nature of the contracts as expressed, Tt 
might also arise out of usage or custom or trade, 
as provided in 8.1, Oontcact Act. But an obli¬ 
gation on the seller to inform the buver when 
the goods are in a deliverable state is not a spe¬ 
cial promise within the meaning of S. 93, 
though it may postpone the obligation of the 
buyer to apply for delivery, and on the elapse of 
a reasonable time to enable the goods to be pro¬ 
cured by the seller from the mills, the buver 
wonld be entitled and bound to applv for deli- 
ye|f7* [P 70 0 1] 

, (b) Contract Act (1872), S. 93—Buyer ap- 
plying ^ for delivery — Time within which 
seller is bound to comply with buyer’s de¬ 
mands depends on nature and circum- 
stances of case. 

When the buyer applies for delivery under 
S, 98, it will be a question depending on the 
natnie and oircuitistances of the partionlar con- 
tract at to the time within which the seller ie 
bound to cozbpl^ with the buyer’s demand. 

[P 70 0 1] 

A, M, Dunne and P. F. Suhba Boo — 
for Appellante/ 

• W.H. Upjohn and K, F. L, Narasin. 
ham — for RespondentB. 

Lord ThanlMrtqin. ^ This \6 a eon 
«Dlidatad appeal ^from a jndgmentr anc 


two decrees of the High Court of Judi¬ 
cature at Madras, dated 22nd September 
1927, which affirmed a judgment and 
two decrees of the Court of the Subordi- 
nature Judge, Bapatla, dated Slst March 
1923, and made in Original Suits Nos. 86 
of 19 9 and 83 of 1922. In Original 
Suit No. 86 of 1919, the appellants sue 
respondent I, in appeal No. 64 of 1930, 
and his minor son, to whom he is guar¬ 
dian ad litem, respondent 2, in said ap¬ 
peal for damages for breach of contract 
in respect of five contracts of sale of 
bales of yarn made between the lOth 
and 19th August 1918, and this suit has 
been dismissed by the Courts below. In 
Original Suit No. 83 of 1922 respondent 1 
in the above appeal sues the appellants 
for an amount due in respect of goods 
supplied, and this suit, out of which the 
second appeal arises, has been decreed 
in the respondent’s favour, the only de¬ 
fence of the appellants having been that 
the amount so due has been taken into 
account in their claim against the res¬ 
pondent in Suit No. 86 of 1919. The 
five contracts (Exs. A, B, C, D and E) 
were for the purchase of 155 bales of 
yarn in all, the respective quantities 
and description being as follows : 

A. —Ten Gaigoda yarn bales and five 

Raipur yarn bales. 

B. —Forty-five Tinnevelly yarn bales. 

0.—Sixteen Astodia yarn bales. 

D. —Forty-five Goka yarn bales and 

ten Jemsetjee yarn bales, and 

E, —“Twenty-four Broach yarn bales. 

Up to 11th October 1918, delivery had 
been made and accepted of five Gaigoda 
bales under contract A, 30 Tinnevelly 
bales under B, and seven Broach bales 
under E. No question arises as to the 
ten Jemsetjee bales under D, and they 
need not be further referred to. It may 
be taken, as the admitted result of the 
findings of the Courts below, that no 
further delivery was offered or asked for 
until 19th December 1918. The respon¬ 
dents had not paid in full for the bales 
already delivered, and respondent 1 ad¬ 
mits that he was indebted to the appel¬ 
lants for over Rs. 26,000 by the end of 
October. This indebtedness however 
was subsequently discharged by him. It 
may be added that a serious fall iu 
prices began in the month of September, 
with further gradual falls in the next 
three months. On 19th December 1918, 


G8 Privy Council Sivayya v. Ranganayakulu (Lord Thankerton) 


the appellants sent a lawyer’s letter to 
the respondents in the following terms : 

“You have struck a bargain with the people of 
Chirala Dukanam (shop) pertaining to our 
clients, Nune RanganayakuUi Garu and Pana- 
kalu Garu, agreeing to take delivery from time 
to time of IGO bales of different sorts of yarn ac¬ 
cording to different rates and to pay the amount 
forthwith. Out of that you have taken delivery 
from time to time of 5-l bales and paid seme 
amount. Still there is due about Rs. 24,000 and 
interest in respect thereof. Out of the bales to 
be delivered to you, 5 bales of No. 40, Gayigoda 
yarn and 5 bales of No. 40 Rayapur yarn, in all 
10 bales, are ready at Chirala and 45 bales of 
No. 20 Goka yarn at Guntur. Y'ou are hereby 
informed that you should within 31.12.18 pay 
money and take delivery of the 10 bales of Gayi¬ 
goda and Rayapur yarn, that you should take 
delivery of No. 20 Goka bales at Guntur if you 
so please, that if you do not agree to the same 
and want the goods to be sent to Chirala alone, 
our clients are ready to despatch them, that you 
bhoulcl, by return post, inform our clients about 
your opinion as regards this, that intimation 
would bo given as soon as the other goods are 
ready, that, if you fail to take delivery of the 
goods that are ready, you would be liable to the 
entire loss caused to our clients, that you should 
forthwith pay also the principal and interest due 
by you to our clients as per khata in re.spect of 
goods previously taken delivery of and that, 
otherwise, a suit would be instituted." 

To this the respondents sent a reply, 
also drawn by a lawyer, and dated 3rd 
January 1919 in the following terms: 

"Notice issued by M. R. Ry. Govindaraj'ula 
Venkata Srinivasa Bao, High Court Vakil, 
^ladras, on behalf of Maddu Banganayakulu 
Garu, to M. R. Ry. Leka Lakshmi Narasimham 
Pantulu Garu. 

Wy client gave me the notice dated 19th 
December 1918 sent to him by you on behalf of 
Nune Banganayakulu Garu and do. Panakalu 
Garu, residents of Guntur, with instructions to 
give a reply thereto with the matters herein 
below. I have therefore to inform you as 
follows: 

According to the arrangements effected bet¬ 
ween your clients and my client, your clients 
are bound to deliver all the goods relating to the 
contracts mentioned in your notice, within two 
months from the dates of the respective con¬ 
tracts. When you have failed to do so my 
client is not bound to take delivery of the goods 
after the expiry of the due date. According to 
the said terms, my client has taken delivery of 
all goods delivered by your clients within the 
due date. My client has no objection whatever 
to pay the amount ascertained to be due to 
your clients on looking into the accounts relat¬ 
ing thereto. It is very strange to write, long 
after the expiry of the due date, that some 
goods are now ready, that they should he taken 
delivery of, and that intimatiou would be given 
as soon as the remaining goods are got ready. 
Your client has no right to ask that the goods 
should be taken delivery of after such an un¬ 
reasonable delay. My client is not bound to 
take delivery either of the goods alleged to have 
been made ready now or of the goods that might 
be made ready hereafter. Only on account of 
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the default of yonr olients, the contracts relat¬ 
ing to the said goods were not enforced. They 
have been cancelled. My client is not liable to 
pay any damages whatever to yonr clients. 
Because your clients were unable to pay the 
amount due to the mill people, and because 
your clients were unable to get goods in time 
from the mill or to take delivery even of the 
goods received, not only did you fail to supply 
goods to ray client as per contracts but you also 
write that some goods are ready because the 
prices have now fallen very low, devising some 
plan with the evil intention of obtaining wrong¬ 
ful gain. It is learnt that, even as regards the 
goods which your clients have intimated that 
they are ready, some have not as yet been deli¬ 
vered to your clients. If however it is held for 
argument's sake that there is nothing 'like two 
months' time, all the said contracts are void and 
are not at all valid in law. Your clients will 
not have any benefit in the least from such 
contracts. 

Be pleased to consider." 

The appellants responded on 23rd 
January 1919, as follows: 

"The registered letter written on 3rd January 
1919 by M. B. Ry. Govindarajala Srinivasa Bao 
Pantbulu Garu on your behalf to Nune Pana- 
Kalu Garu and Banganayakulu Garu has been 
sent to us with instructions to reply to the said 
letter in this manner. No arrangement was 
ever entered into between you and out clients, 
as mentioned in your letter, to deliver the goods 
either within two months of the date of contract, 
or within any other time-limit or within any 
stipulated period. It is also improbable that it 
should have been effected in the said manner. 
While you were unable to pay the entice am¬ 
ount. took delivery only of some goods men¬ 
tioned in the contract out of the goods sent by 
the mill people to our clients and while unable 
to pay in full the entire amount also due there¬ 
for, you stated that our clients are unable to 
pay the amount, that they could not deliver the 
goods, that the contract which was in force when 
the prices were high have now become void in 
law. that there was time fixed for the delivery 
of the goods, and that there was unreasonable 
delay in excess of the time fixed. While onr 
clients were intimating by means of a registered 
letter that the goods were ready, you entertained 
doubts even about it and sot up false matters 
bringing into existence imaginary difficulties on 
account of the present market rate and that we 
would not at all be benefited thereby. You are 
hereby informed that, within the end of this 
month, you should pav the amount due for the 
5 bales of No 40 Gaigoda yarn and for the 5 
bales of No. 40 Rayapur yarn, in all, for 10 
bales remaining at Chirala with our clients on 
your account, and the 45 bales of No, 26 Goka 
remaining in Guntur which are ready, as well 
as the sura of Rs.-15 500 due toi our oljonts as 
per previous khata together with the interest 
thereon and should take delivery of the same; 
that if you should still entertain the doubt that 
the goods are nob ready, and if you should pay 
the amount to us, the goods would be arranged 
to be delivered at our office whenever desired by 
you; that, if you fail to do so, the 5 bales of 
No. 40 Gayigoda yarn and the 5 bales of No. 40 
Rayapur yarn, in all 10 bales remaining at 
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,'will be gold in public auction on 2nd 
^brtiarj 1U19 at risk in Chirala market 

WH. R. By. Kona Venkata Bao Pantulu Garu, 
District Munsif's Court, Bapatia, and tbe 
in bales of No. 26 Qoka yarn will be sold in 
public auction on 6th February 1919 at your 
r^ski at tbe oi&ce of Messrs. B. P. Gill and Co., 
in Guntur Bazaar by M. R. By , Kotamraju 
Venkata Hanumantha Bao Pautbulu Garu and 
that a suit will be instituted without any fresh 
notice, for tbe balance of sum due to our clients 
after deducting the net amount realised by tbe 
sale after meeting the expenses, and for tbe 
amount due on Khata. Bo it known further 
that, as you have informed our clients by means 
OE the reply dated 5tb January 1919 given by 
you that you do not recjulre the goods remain¬ 
ing in respect of your bargains, my clients are 
entitled to recover tbe loss according to the price 
. prevailing in tbe market on tbe said date, that 
yon should settle the affair by calculating tbe 
amount in the said manner that, if you fail to 
do so. a suit will be instituted therefor also and 
that interest at Be. 1 per cent- per mensem will 
be charged on the said amount of damages from 
6th January 1919." 

Thereafter the appellants sold the 55 
bales by public auction, and, on 14th 
August I9i9, they brought the present 
suit against the respondents for the 
balance due on the bales sold in auction 
and for damages in respect of the re¬ 
maining bales undelivered under con¬ 
tracts B, C and E. The main question 
is whether the respondents were justi¬ 
fied on 3rd January 1919, in treating the 
contracts as cancelled, or whether the 
appellants were justified, on 23rd 
January 1919,in treating the respondents 
as having thereby unjustifiably repudi¬ 
ated the contracts. Tbe decision of 
this question turns on determination of 
tbe exact nature of the contractual 
obligations as to delivery. The appel¬ 
lants maintained that—there being no 
express stipulations in tbe written con¬ 
tracts the Contracts are governed by 
8. 93, Contract Act (Act 9 of 1872), 
which provides as follows: 

93. In the absence of any special pro. 
mise, the seller of goods is not bound to 
deliver them until the buyer applies,^or 
delivery. 

Although Part 7, Contract Act, which 
included this section, has since been re¬ 
pealed by the Sale of Goods (Act 3 of 
1930), tbe section re-appears as S. 35, 
of the latter Act but with substitution 
of tbe words **Apart from any express 
contract” for the words “In tbe absence 
of any special promise.” The appellants 
^Iso maintained ^tbat the respondents 
-wdxe not entitled to seek to justify their 


repudiation of 3rd January 1919, except 
on the two grounds stated in their letter 
of that date, and further that, assuming 
S. 93 did not apply, the respondents 
were bound, even after the expiry of a 
reasonable time for delivery by the ap¬ 
pellants to ask the appellants if they 
would deliver, before they were entitled 
to treat the contracts as cancelled. The 
respondents maintained that S. 93 does 
nob apply to the suit contracts, and that, 
as the Courts below have concurrently 
found that the reasonable time for deli¬ 
very under these contracts had expired 
at latest by the end of November 1918, 
they were entitled on 3rd January 1919, 
to treat the contracts as cancelled. The 
respondents further maintained that the 
appellants’ offer of the 55 bales on 19th 
December 1918, was not a genuine offer, 
but this seems to be irrelevant if the 
respondents were under the obligations 
of S. 93. They further questioned the 
genuineness of the auction sales of these 
55 bales, but that is a minor point 
which will be considered later. 

It is necessary to advert to the course 
of the case in the Courts below. Before 
the Trial Judge, the appellants do nob 
appear to have founded on S. 93, but 
they led evidence to prove that they 
bad-made oral offers of delivery prior to 
19bh December 1918, and that in Nov¬ 
ember the respondents had come to a 
settlement of the matter, which they 
bad departed from. The Trial Judge held 
against both these contents. The res¬ 
pondents, on the other hand, main¬ 
tained (a) that delivery within two 
months was a term of the contract, (b) 
that, failing that, the contracts were 
void from vagueness and uncertainty, 
and (c) that, in any event, the appel¬ 
lants were unable to deliver and did not 
offer to deliver the goods within a rea¬ 
sonable time from the dates of the suit 
contracts, and that the respondents 
were therefore justified in rescinding the 
contracts. The Trial Judge held against 
the respondents on (a) and (b), which 
were the grounds stated in the respon¬ 
dents’ letter of 3rd January 1919, but 
decided in their favour on (c), bolding 
that a reasonable %iine for delivery had 
expired at latest by the end of Novem¬ 
ber.- On appeal by the appellants, the 
High Court held that 8. 93 did not ap¬ 
ply to the suit contracts, and concurred 
with the decision of the Trial Judge. 
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They stated their reason for holding 
S. 93 to be inapplicable as follows: 

“That conteotion is against the plaintiffs* 
pleadings in the suit; it is against the evidence 
oi P. W. 1, their senior clerk, agent and accoun¬ 
tant, as to the custom of their business in res¬ 
pect of such contracts; it is against the very 
nature of the contracts themselves, under 
which the plaintiffs were to procure from dis¬ 
tant parts of India goods the arrival of which 
would be within their knowledge and not within 
the knowledge of the defendants.’' 

It is important to observe that S. 93 
applies unless there is a special pro¬ 
mise,’ which in their Lordships’ opinion, 
indicates an express stipulation as to 
delivery which relieves the buyer from 
the obligation to apply for delivery, or 
the necessary implication of such a sti- 
^pulation from the nature of the contract 
as expressed. It might also arise out of 
;usage or custom of trade, as provided in 
jS. 1, Contract Act. But, in their Lord- 
ships’ opinion, an obligation-assuming 
that it existed in the present case, as is 
suggested by the High Court—on the 
seller to inform the buyer when the 
goods are in a deliverable state is not a 
special promise within the meaning of 
S. 93 though it may postpone the obli¬ 
gation of the buyer to apply for delivery, 
and, on the elapse of a reasonable time 
I to enable the goods to be procured by 
the seller from the mills, the buyer 
would be entitled and bound to apply 
for delivery. 

There is no case made or proved of 
custom or usage of trade, and their 
Lordships are of opinion that, looking at 
the evidence as a whole, it is neitt^er 
proved as a term of the contrajts, nor is 
it a necessary implication for the nature 
of the contracts, that the buyei was to 
do nothing until he received an intima¬ 
tion from the seller of the arrival of the 
goods from the mills. If that be the 
right view, then there is no special pro¬ 
mise, such as would exempt the buyer 
from his obligation under S. 93. It must 
be remembered that, when the buyer 
applies for delivery under S 93, it will 
be a question depending on the nature 
and circumstances of the particular con¬ 
tract as to the time within which the 
seller is bound to comply with the 
buyer’s demand. rh#ir Lordships are 
therefore of opinion that the respon¬ 
dents failed to fulfil their obligation 
under S. 93 and thit they were not en¬ 
titled on 3rd Jannary 1919, to treat the 
contracts as cancelled.. 


In maintaining that the respondents 
were not entitled to justify their repu¬ 
diation of 3rd January 1919, except on 
the two grounds then stated, the appel- 
lants founded on the case of 2 K. B. 
543 (l), but that case related to the ef¬ 
fect of repudiation by a party to a con¬ 
tract as involving waiver of performance 
by the other party, who was not the re¬ 
pudiating party, of any contractual obli¬ 
gations subsequent to the date of the 
repudiation, and, in so far as any judi¬ 
cial dicta in that case may be said to go’ 
further and are in conflict with the 
principle as expressed by Lord Sumner 
in 1923 A. C. 48 (2) foot, their Lord- 
ships are of opinion that they are in¬ 
correct, and that the respondents are 
entitled to justify their repudiation on 
any ground which existed at the time of 
the repudiation. The respondents also 
sought to maintain that, before the date 
of their repudiation, the appellants had 
.disabled themselves from fulfllling the 
balance of the contracts, by cancelling 
their contracts with the mills, or having 
pledged some bales received from the 
mills with the bank. But there is no 
evidence to show that, if the respondents 
had applied for delivery and at the same 
time tendered the contract price, as 
they were bound to do, the appellants 
would not have been able to satisfy the 
demand. Such a contention more natu-r 
rally arises where particular goods have 
been specifically appropriated to the 
contract. Their Lordships are also of 
opinion that the contention of the res¬ 
pondents that the appellants by their 
conduct have waived or dispensed with 
the respondents’ obligation under S. 93 
is not supported by the evidence. It is 
is unnecessary to deal with the conten¬ 
tions of the parties on the assumption 
that S. 93 does not apply to the suit 
contracts. 

The respondents’ charge against the 
boEfa fldes of the sale of the 55 bales by 
auction was based on a finding of the 
learned Trial Judge. The matter was 
not referred to by the High Court, as it 
was not necessary for them to consider 
it. The Trial Judge based his finding 
that the sale of the wh ole 5 5 bales w as 

1. Braithwaite v. Foreign Hardwood Oo., (1905) 
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■4 Bham'ou the admiaftioDB of t>be appeU 
Hants' first -witness, already referred to 
'•above. The evidence is that one Ohun- 
•dmf Swatni purchased the first lot of 
two bales of Baipur yarn for Rs. 1,800, 
Htbat be did not purchase on behalf of 
the appellants, and that the appellants 
advanced that sum to Ohunduri Swami 
'•and debited him with the amount. Their 
Lordships are unable to agree with the 
Trial Judge that such evidence proves 
that the sales were a sham. No attempt 
■was made to prove that the appellants 
9iad retained the bales. The evidence 
■only- related to two bales out of the 65, 
sand the price given (or these two bales 
was only one anna less than was imme- 
xdiately thereafter given for the second 
lot of three Raipur bales by a purchaser 
^kgainst whom no suggestion has been 
made: both lots were the subject of con- 
■tested bidding. 

Their Lordships therefore hold that 
•■the appellants were entitled to treat the 
respondent's letter of 3rd January 1919, 
as a wrongful repudiation of the five 
rsuit contracts and to rescind the con¬ 
tracts and recover damages from the res¬ 
pondents. It will be necessary to re¬ 
mand both suits for the ascertainment 
■of the damages in original suit No. 8^ of 
1919, the liability of the appellants 
under original suit No. 83 of 1922 being 
taken into account in arriving at the ap¬ 
propriate decrees in both suits. Accord¬ 
ingly, their Lordships will humbly ad¬ 
vise His Majesty that the judgment and 
■‘two decrees of the High Court dated 
'.22nd September 1927, and the judgment 
tind two decrees of the Subordinate 
Judge dated 3let March 1923, should be 
.set aside and that both suits should be 
.remanded to the High Court as already 
mentioned. The appellants will have 
their costs in the consolidated appeal, 
and in the proceedings in the Courts be¬ 
low prior to this time. The costs of the 
i£uture proceedings in India will be dealt 
-with by the Court disposing of the case. 

.K.s. Appeals allotoed. 

'Solicitors for Appellants —Polak & Co. 

Solicitors for Respondents — Douglas 
43rant & Dold, 
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{From AUahahad) 

24th January 1935 

Lords Tomlin, Russell of Killowen 
AND Lancelot Sanderson 
{Ravat) Mangal Singh and others 
Appellants. 

v. 

Ml. Siddhan Kuntvar and others 
Respondents. 

Privy Council Appeal No. 43 of 1932, 
Allahabad Appeal No. 19 of 1930. 

Privy Council—Concurrent finding of fact 
cannot be recontidered—Practice. 

A concurrent finding of fact will not 
considered by tbe Privy Council. [P ^ 

L. DeGruyther and S. Hyam for Ap¬ 
pellants. 

A. M, Dunne, Wallaoh, and A. Majtd 
—for Respondents- 

Lord Tomlin —Their Lordships do 
not desire to hear counsel for tbe res¬ 
pondents. This is an appeal from a de¬ 
cree of the High Court of Allahabad 
dated 7th May 1910. That decree 
affirmed the decree of the Subordinate 
Judge of Cawnpore dated 29th March 
1927. By the decree of the Subordi¬ 
nate Judge the suit was dismissed. The 
nature of the suit is this: The original 
plaintiff, the first of the present appel- 
ants. and two persons who are appel¬ 
lants here with him, and are the pur¬ 
chasers or assignees of his interests 
claimed against the respondents an es¬ 
tate called the Aunha which is not ac¬ 
tually in Oudb, but near its borders. 
Tbe respondents are three ladies and a 
minor who represent the limited inter¬ 
est and reversioner's interest in the es¬ 
tate on that view of the title which the 
appellants are disputing. The point is 
this: It is alleged by the appellants 
that tbe estate is impartible, and that 
by custom women are excluded from tbe 
inheritance. Upon that basis the first 
appellant claims to be entitled to the 
property. The respondents, on the 
other hand, say that the estate is not 
impartible, and that there is no custom 
by which women are excluded, and upon 
that basis they are entitled to the pos¬ 
session of the estate, they being in fact 
in possession. The matter bas been dealt 
with by the Courts in Indiain this way: 
The plaintiffs said, first of all, that the 
estate was a gaddi or raj and therefore 
by its nature was impartible. Both 
these Courts have held that the estate 
wo,8 not a gaddi or raj. So far as that is 
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concerned therefore there are concurrent 
findings, and that is not a matter -which 
the appellants can pursue here. It was 
next said that it was impartible by cus¬ 
tom. On that point there has been a 
difl’erence of opinion between the Sub¬ 
ordinate Judge and the High Court, the 
Subordinate Judge holding that it was 
impartible by custom, and the High 
Court holding that it was not. Thirdly, 
the question was, e-ven if it was im¬ 
partible by custom, whether women 
were excluded by custom. On that 
point both Courts below have held that 
there is no evidence of a custom to ex¬ 
clude women, so that there is really a 
concurrent finding on this point, and it 
is a little difficult to see upon what 
basis the appellants here are able to 
suggest that their Lordships ought to 
reconsider the matter when the Courts 
in India have concurred on what is a 
question of fact. 

' Now the matter may be stated quite 
shortly. So far as impartibility by cus¬ 
tom is concerned, the Subordinate Judge 
has relied, first of all, on a book written 
by a vakil in 1875. That book obvi¬ 
ously was not evidence, and even if it 
was evidence, in the view of the High 
Court, it told against the appellants be¬ 
cause it contained a reference toa sanad, 
which was in the respondent’s favour. 
The only other thing that the learned 
Judge relied upon was an extract from 
what has been called the book of 
settlement," relating to the history of 
an estate, of which the Aunba estate 
now consisting of six villages is all that 
remains. This book was dated 1874, 
and the relevant extract from it which 
is printed at pp. 288 and S89 of the re¬ 
cord. shows a list of the owners of the 
estate, and in every case shows a single 
owner. If however it is to be under¬ 
stood as indicating that the estate was 
impartible, it is wholly inconsistent 
with a number of documents which 
have been executed from time to time 
by persons interested in the estate and 
by certain entries in the mutation regis¬ 
ter. Now the facts with regard to the 
pedigree, so far as they are material are 
these, that the estate at one time prior, 
at any rate to 1848, was owned by Gaj 
Singh; he had two sons, Achal and Sarnet. 
on 1848 Sarnet appears to have been 
dead. Sarnet had four sons, the eldest 
If whom was Hawat Sheoraj, the second 


son was adopted out of the family, and- 
two other sons both died without issne- 
In 1848 a sale deed was executed, by 
Achal—that is one of the sons of Gaj 
Singh and by Sheoraj — that is a 
grandson of Gaj Singh and son of Sarnet 
—by which they purported to sell part 
of the property treating themselves- 
as joint owners. There are documents- 
in 1854 and 1857 signed by these two 
people indicating that they were treat¬ 
ing themselves as joint owners. In the- 
mutation register of 1862, Achal and' 
Sheoraj appear as each entitled to an- 
eight annas share in the property. In- 
1868, Achal died childless, and there is- 
in evidence a mutation notice given in 
May 1866, in respect of one of the six. 
villages, as the result of which on 1st 
August 1868, Sheoraj was entered as the-, 
sole owner. It is uot disputed that the 
same course was followed with regard 
to the other five villages. 

The High Court have said, and their 
Lordships agree with them, that in the 
face of those entries and those transac- 
tions, it is impossible to reach the con¬ 
clusion upon the entry in the Book of 
Settlement of 1874 that the estate waa 
impartible. The conduct of the parties 
as indicated in the entries in question ia- 
only consistent with the estate having, 
been partible. The only point that is 
made against that view of the matter 
really is- the suggestion that perhaps- 
some other sons of Sarnet besides Sheoraj 
may have been alive, and that they 
ought, if it was a partible estate, to- 
have shared with Sheoraj in respect of 
Sarnet’s share. There is, however, no* 
satisfactory evidence that they were 
alive. There is a reference to a bond in 
1869 in which the name of one eon is- 
mentioned, but there is no evidence that 
the person there named was identical 
with the son in question. The High 
Court took the view with which their 
Lordships see no reason to differ, that 
the evidence was not adequate to estab¬ 
lish that any of the brothers -were alive* 
at any material date so as to render the* 
recorded dealings with the property in¬ 
consistent with it being a partible* 
estate. 

Now the other point in connection 
with this matter is the wajib-ul-arzes,., 
extracts from which are printed in the- 
record. They are relied upon by thes 
appellants, because there is in them ah 
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entry on the oooaeion of the settlement 
inf 1S74 to the effeot that Sheoraj was 
in sole posaession, and also other entries 
8A follows, namely, in the chapter re- 
lating to the rights of cosharers, inter se 
based on custom or special contract, 
nhder para. 1 "Of distribution of profits” 
the entry "A single person is (the 
owner)/’ and under para. 2 "Of the ap¬ 
pointment of lambardar,” the entry "A 
single person is (the owner).” It is sug¬ 
gested that these entries should be read 
as meaning that the estate is impartible, 
and not merely as being a statement of 
what was the fact, namely, that at that 
date a single person was the owner. 

. Then another passage in the same docu¬ 
ment, in the same chapter, under para. 5, 
‘Particular estate and particular cus¬ 
toms regarding adoption, remarriage or 
inheritance” is: "No particular custom 
is in vogue.” The appellants say that 
there is no entry under para. 6 that the 
estate is impartible, because the effect 
of the entries under paras. 1 and 2 is 
that the estate is impartible. Of course, 
if the appellants are wrong, as their 
Lordships think they are, in so reading 
paras. 1 and 2, then para. 5 is against 
them in regard to impartibility. It is 
certainly against them in any case in 
regard to the exclusion of women, be¬ 
cause the exclusion of women must rest 
upon a particular custom, and it is in¬ 
credible that, whether the estate was 
partible or impartible, the entry under 
para. 6 could have been "No particular 
custom is in vogue,” if there was custom 
to exclude women. For these reasons, 
their Lordships are of the opinion that 
the High Court was right in all respects, 
and that the appeal must fail, and 
their Lordships will humbly advise His 
Majesty accordingly. The appellants 
must pay the costa of the appeal to the 
respondents who have appeared at their 
Lordships’ bar. 

Appeal dismissed. 

Solicitors for Appellants — Barrow 
Bogers & NeviLl. 

Solicitors for Bespondents— Hy. S. L. 
Polak A Co. 
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22nd January 193) 

Lohps Towlin, Bussell ofKillowkn,. 
AND Sir Lanoeiot Sandehson 

Sailendra Nath Das and another — 
Appellants. 

V, 

Saroj Kumar Das and others — Res¬ 
pondents. 

Privy Council Appeal No. 65 of 1933, 
Bengal Appeal No. 1 of 1932. 

fa) Benami—Held on construction of deed 
that property was held benami for another 
—Deed, Construction. 

A document executed by a widow ran as fol¬ 
lows: “I bare I'een in possession of the lands 
and buildings with all rights and appurtenances 
thereto, which my husband acquired during his 
life time, in my own name with my Nij funds 
giveu by him for the purpofe of my maintenance- 
and relegious rites; and my acts are being per* 
formed, carried on with the profits, that is,, 
rents, etc., thereof. ^ly husband is dead. You, 
three brothers, enjoy the profits of the immova* 
ble properties that stand in his own name by 
possessing the same in equal shares as his heirs. 
There is no other heir besides you three bro¬ 
thers. I cease to have any claim (o the profits- 
of (he properties that stand in the name of my 
husband and which are enjoyed and possessed 
by you three brothers, as charge for my main- 
teoance and religious rites, etc., save and except 
in the properties that stand in my own name 
and enjoyed and possessed by me If I put for¬ 
ward any claim (o profits arising out of the- 
properties that stand in my husband's own- 
come, it will be null and void." 

Held: that on the language of this document, 
the property was held by the lady as benami 
for her husband subject to her rights for maim 
tenance and religious rites. [P 74 C 2} 

(b) Vendor and Purchaser — Sale — Court: 
cannot confirm transaction between parties- 
and force upon (hem different terms“Prac- 
tice. 

Where a sale, in fact, was a sale of the pro¬ 
perty in consideration of the release of a debt 
of Bs. 14,OCO odd, but tbo Court treated it as- 
though it were a sale for cash amounting to 
Rs. 10,333, and as though only Es. 8,000, or some 
figure of that sort, had in fact been paid, and 
that therefore there remained a balance of un¬ 
paid purchase money. 

Held: that the Court could not confirm the- 
transaction and force upon the parties different 
terms, that amounted to giving the transaction 
a wholly different shape to that which it in fact 
bore. rP78Cl,2] 

A. M. Dunne and S. Hyam — lor Ap¬ 
pellants. 

L. De Gruyther and J. M. Pringle — 
for Bespondents. 

Lord Tomlin .— This is an appeal 
from a decree of the High Court at Fort- 
William in Bengal varying a , decree of 
the Subordinate Judge in a suit in 
which the respondents (the plaintiffs)’ 
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were seeking, against the two appellants 
and other defendants, certain declara¬ 
tions of title in regard to properties and 
to have a partition of the estate of 
which they alleged those properties 
were part. 

The state of the family, with the 
affairs of which this suit is concerned, 
is this: One, Haralal, who died in 1874, 
had three sons, Mahendra, Narendra 
■(who was a defendant) and Kedar. 
Kedar died in October 1918, leaving two 
sons, who are the defendants in the suit 
and appellants before their Lordships. 
Mahendra died on 21st November 1902, 
leaving a widow, Anandamoyi, who was 
<a pro forma defendant in the suit, but 
has since died, and a number of children 
of whom three were daughters and one 
was a sou. The son was Kalipada. On 
the death of Mahendra Anandamoyi be¬ 
came the guardian of Kalipada. Kali¬ 
pada died on 26th September 1919, and 
thereupon Anandamoyi took out ad¬ 
ministration in respect of the estate of 
Kalipada, and, as his administratrix, 
became representative of the estate of 
Mahendra. Anandamoyi had a limited 
interest in the estate of Kalipada, who 
was the heir to Mabendra, and, subject 
to that limited interest, the estate of 
Kalipada belonged to respondents 1—3, 
who are children of sisters of Kalipada. 
Before her death, which occurred on 
I9th November 1982, namely, on 8th 
August 1923, Anandamoyi had surren¬ 
dered her limited interest to respon¬ 
dents L—3. There ai*e three matters the 
subject-matter of the present appeal. 
These matters do not cover all the 
grounds covered by the decrees in the 
Courts in fadia. The first point relates 
to property which is called No. 1, and 
the nature of the point is this. The 
property stood in the name of the widow 
of Haralal, and the question was whe¬ 
ther it was part of Haralal’s estate, so 
that oae-third of it belonged to the es¬ 
tate of Mabendra, or whether it was 
part of the estate of the widow of Hara¬ 
lal; in other words, whether she held it 
as benami for Haralal or not. Both the 
Courts in India have held that the pro¬ 
perty belonged to the estate of Haralal, 
but it is said that, although in one 
sense that is a concurrent finding of 
fact, it has been reached in fact upon a 
misconatructioD of the relevant docu- 
xnent.. The relevant document is dated 


27th August 1894, and is a deed signed 
by Haralal’s widow by which she re¬ 
leased her interest to her three sons, 
Mahendra, Narendra and Kedar. It is 
in these terms: 

“I have been in possession of the lands and 
buildings with all rights and appurtenances 
thereto, which my husband, Babu Haralal Das, 
acquired during his lifetime, in my own name 
with my Nij funds given by him for the pur¬ 
pose of my maintenance and religious rites; and 
my acts are being performed, carried on with 
the profits, that is, rents, etc., thereof. My 
husband is dead. You, three brothers, enjoy 
the profits of the immovable properties that 
stand in his own name by possessing the same 
in equal shares as his heirs. There is no other 
heir besides you three brothers, I cease to have 
any claim to the profits of the properties that 
stand in the name of my husband, the late 
Haralal Das, and which are enjoyed and pos¬ 
sessed by you three brothers, as charge for my 
maintenance and religious rites, etc., save and 
except in the properties that stand in my own 
name and enjoyed and possessed by me. If I 
put forward any claim to profits arising out of 
the properties that stand in my husband’s own 
name, it will be null and void.” 

Now the question is whether on the 
true construction of that document the 
widow of Haralal in effect admitted 
that the property was property which 
belonged to Haralal, subject to her 
rights for maintenance and religious 
rites, so that in effect she held it as 
benami for his estate? There is, in 
substance, no other material than this 
document upon which a conclusion can 
be reached. The Courts below have 
come to the conclusion that on the lan¬ 
guage of this document the property 
was held by the lady as benami for 
Haralal. Their Lordships are of opinion 
that the language of the doouinent 
is consistent only with that view, 
especially having regard to the latter 
portion of the instrument, where the 
phrase occurs: 

“I ceas 0 to have any claim to the profits oi 
the properties that stand in the name^ of my 
husband, the late Haralal Das, and which ate 
enjoyed and possessed by you three brothers, as 
charge for my maintenance and religious ri^s, 
etc., save and except in the properties that 
stand in my own name and enjoyed and possessed 
by me.” 

It seems to their Lordships that that 
language can only mean that all the pro¬ 
perties were the properties of Haralal* 
subject only to the right of the widow 
to maintenance and charge for religious 
rites, and that she was releasing her 
interest in the properties that stood in 
Haralal’s own name, while still retain¬ 
ing her right to be maintained and havo 
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the ezpenBea of religious rites provided 
^or out of the property whioh had been 
placed in her name by her husband. In 
-their Lordships' opinion, the appeal on 
this point fails. 

Now the second point arises in oon- 
nexion with t^i^ properties, one known 
AS 62, Polioe Hospital Road, Calcutta, 
and the other known as 24, Polioe Hos< 
pital Road, Calcutta. The case in regard 
to these two properties is shortly this: 
Anandamoyi, as administratrix of her 
Aon, Kalipada, made application in the 
^District Court for leave to sell his 
chares of these properties for payment 
of certain debts. She first applied on 
20th. December 1917, and she then 
stated that Mahendra, that is, her 
•deceased husband, had died, after having 
incurred a vast amount of debt due to 
different creditors, and amongst the 
creditors were Kedar—that is, one of 
the brothers of her husband — for the 
cum of Rs. 14,057-9-0, and Provabati for 
mortgage debt, principal and interest, 
Rs. 6,706-2-5 ; and she stated that if 
the creditors sued to obtain decrees and 
put up the properties of the deceased to 
cale, then valuable properties would be 
sold for small values, and substantial 
loss would be caused to the petitioner. 
•On that there was no order, and she was 
directed to submit accounts for the 
period of her administration and to 
•explain how she proposed to deal with 
other debts. 

In consequence, on 5th June 1918, she 
presented another petition in which she 
^ave a fuller account of her husband’s 
•debits, and made a more far-reaching 
proposal. The application states that 
'Mahendra contracted debts from differ, 
ent creditors, that over and above the 
debts already paid off out of the debts 
due to the above creditors, the total sum 
-of Rs. 29,629-1-10 was the debt due 
from the estate of the aforesaid deceased, 
mamely, the sum of Bs. 14,008-7-4, due 
to Redar, the sum of Rs. 7,052-4-0 due 
to Provabati, and the sum of Bs. 8,568-6-6 
due to 'Mukerji and Chatterji. Then 
che referred to her previous application 
And said that there was a mortgage 
decree for the sum due to Mukerji and 
Ohatterji in a suit in the.Court of the 
Subordinate Judge of the District, whioh 
was passed on 10th November 1914,^and- 
^hftt^the fium.qf .B 9 l- $;^68.-6-.6 was a debt 
due from her husband, Mahendra^rbeing 

/ 


the moiety of the decretal sum, includ¬ 
ing interest up to date, and that the 
decree was about to be put into execu¬ 
tion. Then she said that it was neces¬ 
sary to sell the Police Hospital Road 
properties and another property, other¬ 
wise the amounts due to the creditors 
would be increased by interest, and 
valuable properties would be sold away 
in liquidation and serious loss w'ould be 
occasioned 

Then with regard to No. 62, Police 
Hospital Road, she said that other pur¬ 
chasers were not willing to purchase 
the same, and that Kedar, who was the 
creditor for Rs. 14,000 odd, was ready 
and willing to purchase the petitioner’s 
own share in the said property as its 
highest price of Rs. 5,000. With regard 
to 24, Polioe Hospital Road, she said 
that Kedar was willing to purchase this 
also for Bs. 6,333. Next she referred to 
another property known as the Abad 
property, and said that Narendra was 
ready and willing to purchase it for 
Bs. 16,000. Then she said that her own 
maintenance could be met out of the 
income of the properties left, free from 
incumbrance, besides the three proper¬ 
ties aforesaid, and that the whole of the 
debts due to the aforesaid creditors 
would be paid off with the sale pro¬ 
ceeds of the properties. Then she prayed 
that the Court would be pleased to grant 
permission to sell the Police Road pro¬ 
perties and the Abad property. 

That application was referred to the 
reporter and he in due course made his 
report on 17th June 19i8. He refers to 
the fact that as tbe result of her first 
application Anandamoyi had been 
ordered to submit accounts, and that he 
had been directed to report. Then be 
refers to the debts which had been men¬ 
tioned by Anandamoyi, amounting to 
Rs. 29,629-1-6, and then states the 
further petition for permission to sell, 
which covered the Abad property, pro¬ 
posed to be sold for Rs. 15,000, and that 
he had, again been directed to report 
Then he says this; 

“ It is proposed that the one fourth share of 
the property No. I, and the one-third share of 
the property No. 2” 

(these artf the two properties which 
constitute.tbe matter under the second 
head of the appeal) 

*‘will be sold to the .cOsharer Kedar for Rupees 
10,833« and . that the one-half share of the Abad 
property—that is,'the property No. 3—wiilibe 
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sold to Narendra for Rs. 15.000; it is further 
proposed that ^vith the coosideration money 
received from Kedar his dues will be paid off” 

(that means the Rs. 14,000 odd) 

"and tliat with the consideration money re¬ 
ceived from Narendra the debts due to Provabati 
and the debt due to Mukerji and Cbatterji will 
also be paid o3.” 

Next, he says that the debt to Kedar 
is Rs. 14,008-7-4—that is the sum 
which is mentioned in the second peti¬ 
tion—but the consideration to be paid 
by him is Rs. 10,333. Then he proceeds 
as follows: 

“I told the pleader that the price of the pro¬ 
perties should bo more. The pleader explains 
that the municipal assessment will show 
the price to be not more than that ofiered 
and that the property is undivided, and that 
there is the idol established in premises No. 62, 
Police Hospital Hoad, which is also her only 
family residence, and that the creditor Kedar, 
who is the purchaser also, will not press for the 
remainder of the debt and will give a remission. 
Ho I think this value may be accepted." 

He further points out that as regards 
the Abad property Rs. 16,000 will not 
cover the total of the two debts, which 
is Rs. 15,620-10 annas 6 pies, and says 
that be had asked the pleader to raise 
the price of this property to Rs. 16.621, 
so that the two debts may be fully satis¬ 
fied : 

"The pleader informed (sic) that under the 
circumstances the purchaser, who is a co-shaier, 
has agreed to raise it as suggested." 

He concludes as follows : 

"There is no possibility of paying off the debts 
from the small income of the estate. Under tbe 
circumstances, permission may be granted to sell 
one-fourth share of premises No. 62, Police Hos¬ 
pital Hoad, for Rs. 5,000, and one-third share of 
premises No. 162, Lower Circular Hoad, for 
Rs. 5,333 to the co-sharer Kedar on condition 
that the debts due to him be satis6cd in full as 
proposed and to sell the half-share of lands"— 

that is Abad land— 

"for Rs. 15,621 on condition that the debts due 
to tbe estate of ‘Provabati and ^Eukerji and 
Cbatterji’ be paid in full and on condition that 
proofs be filed within three months." 

As 'that result of the report, on the 
same date, 17tb June 1918, an order was 
made in these terms : 

"Permission is granted to sell one-fourth 
share of premises No. 62, Police Hospital Road, 
for Rs. 5,0C0, and one-third share (5 Cottas 5 
Cbittaks 15 square feet) of the easternmost bare 
land measuring 16 Cottas of premises No. 162, 
Lower Circular Road, with brick-built boundary 
wall and a one-storied house, &c., for Rs. 5,333, 
to tbe co-sharer Kedar Nath Das on condition 
that the debts due to him be satisfied in full as 
proposed and to sell the half-share of lands 
1,472 bighasin mouzas Qopalpur, Arapunch and 
Oillender Abad, Thana Baruipur and Sonarpur 


for Bs. 15,621 on condition that the debts due te 
the estate of Arka Prosad Ganguli and Kesabh 
Chandra Mukherji and others be paid in full and 
on condition that proofs be filed within three- 
months." 

On 31st July 1918, in pursuance of 
the order, the share in No. 62, Police 
Hospital Road, was coijveyed to Kedar 
by Anandamoyi, the consideration being 
expressed to be Rs. 6,000. It recites 
what had taken place in regard to the 
matter. Apparently the conveyance of 
the other property was not executed un¬ 
til a later date, namely, 3rd December 
1918. In th© meantime, on 21st October 
1918, Kedar had died, and therefore the- 
patties to this second conveyance were 
his sons, the present appellants. It was 
made between Anandamoyi on the one- 
part, and the appellants on the other 
part, and it conveyed to them the share 
in the property No. 24, Police Hospital 
Road. In the course of that conveyance- 
it recited that the sons and heirs of 
Kedar had requested the vendor to sell 
and convey to them the one-third share 
in the premises for the sum of Rs. 5,500^ 
to be appropriated in full of the balance- 
of the said debt of Rs. 14,008, and that- 
Anandamoyi had agreed to execute the 
conveyance : and the indenture wit¬ 
nessed that in consideration of Rs. 6,333 
being in full satisfaction of the balance- 
of the debt retained by the purchaser,. 
Anandamoyi conveyed and confirmed 
unto the appellants the property in 
question. Now it appears from the order 
paper that after those conveyances had 
been executed, the matter came before- 
the Court again for proof of the due 
satisfaction of the debt, and that on lltb 
April 1919, tbe translator reported on 
the matter, and that tbe permission fqr 
the sale of the shares in the two Police 
Hospital Road properties on the terms- 
which had already been sanctioned was- 
confirmed. The report is of some im¬ 
portance, because it refers to some docu¬ 
ments with reference to which some¬ 
thing will have to be said later. It- 
says : 

"The first two properties were sold and the 
purchasers have put i n the sale-deeds"— 

those are the two conveyances to which 
reference has been made— 

"and a paid off batchitta. It appears from those- 
documents that the properties were sold at 
Rs. 10.333 and that tbe debts due to the putcha- 
Vers (Rs. 14,5 9-12 annas) were paid off in fuU 
according to the tdirms of the'order, dated 17t» 
June 1918." 
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Then after referring to the sale of the 
•other properties not having been com¬ 
pleted, it concludes thus : 

'*As the debts due to Kedat hnve been paid off 
'in fall as directed by order, dated 17tb June 
1918, the permission for. sale of the aforesaid pro¬ 
perties may be confirmed.** 

That was submitted for the Judge’s 
order, and it was in duo course confir. 
jned by the Judge. It is to be observed 
that so far as the plaint is concerned, 
the claim was by respondents 1 and 3 
to have those conveyances set aside for 
fraud, misrepresentation and undue in- 
fiuenoe. The learned Subordinate Judge 
has taken a course which appears to be 
somewhat unusual. He has confirmed 
the conveyances, but has arrived at the 
■conclusion that the purchaser, that is 
Kedar, now represented by his sons, the 
appellants, ought to pay in respect of 
those conveyances a sum of Rs. 2,300. 
As their Lordships understand it, be has 
reached that conclusion by examining 
some of the materials in connexion with 
the accounts between the parties. He 
has gone behind the order of the Court, 
and he has said that certain matters 
lead him to entertain doubts as to the 
bona fides of the entries in certain hat- 
cbittas, which are accounts stating the 
amount due to Kedar in making.up 
Rs. 14,000 odd, the release of which was 
to be the consideration for these proper¬ 
ties. 

Those accounts were not framed at 
one time, but they were a series of con¬ 
tinuous accounts over a number of years, 
and were signed by Anandamoyi ; but 
the matters to which he refers, he said, 
led him to entertain doubts as to the 
bona fides of the entries in the hatchit- 
tas, BO that ho excluded them from con¬ 
sideration altogether, and, having ex¬ 
cluded them from consideration alto¬ 
gether, he was left only with certain re- 
ceipts for payments made by Kedar 
in respect of a mortgage on the 
joint estate, which were included in the 
entries in the hatchittas but did not in¬ 
clude all the entries in the hatchittas. 
The total of those receipts before the 
Subordinate Judge was Rs. 24,000, or 
thereabouts, and the learned Judge took 
the simple course of saying: 

“ Well Mabendc&’B estate was only liable for 
one-third, therefore the debt due to Kedar could 
not have been, if I ezcTnde consideration of the 
hatchittas, more than Bs. 8,000.*' 

* Then he comes to the conclusion, that 


that being so, the purchaser’s represen¬ 
tatives ought to find in cash the differ¬ 
ence between Rs. 8,000 and Rs. 10,333 
which wap the total of the expressed 
price of the two properties, Accordingly 
he declared that they wore liable to pay 
that amount. Now when tlie judgment 
of the High Court is turned to, it will be 
found that they took the view that it 
was not possible on the materials l)efor 0 
them to ascertain what the debt duo to 
Kedar really was. The judgment con¬ 
tains this passage: 

“ It is possibie that on accounts being taken 
on a proper footing, not so much us Rs, 14,000 
odd or even Rs. 10,333 was due to Kedar; 
but the fact that be had made some and consi¬ 
derable payments to discharge what was justly 
due by Anandamoyi upon Provabati’s mortgage 
cannot be doubted. To that extent and in that 
way she was indebted to Kedar, and a conside¬ 
ration which absolved her liability so far as that 
indebtedness was couceriied cannot be regarded 
as any but a good consideration. It is possible, 
we cannot say that is was so, that on a proper 
accounting Kedar stood indebted to .^nanda- 
moyi [called by the Judge in error ‘Provabati’] 
on other bands, but for that .Anandamoyi bad 
her ordinary remedies, and the fact of such in¬ 
debtedness can, in our opinion, on no principle, 
vitiate these transactions. Kedar might have 
kept Anandamoyi ignorant of her dues from him 
if there were any; but if treating his own dues 
from her separately from her dues from him, he 
went in for these transactions, it cannot bo said 
that he practised any fraud on Anandamoyi so 
far as these transactions are concerned. Nor 
again, can it be said that there was a collusion 
between the parties to defraud the Court, for 
the Court would have granted >tho permission in 
any case as soon as the debt was shown to exist, 
regardless of the fact that as the result of a pro¬ 
per accounting or of a litigation Anandamoyi 
stood a chance of recovering some money from 
Kedar. We bold therefore that there was no 
collusion nor any fraud such as would entitle 
the plaintifis to be relieved of the transactions of 
which they complain.” 

It might have been expected at that 
point that it would follow that the claim 
of respondents 1 to 3 to have this fcrans- 
saction set aside would have failed; but 
in a later passage the judgment of the 
High Court states this; 

“ As regards the hatchitta we agree with the 
Subordinate Judge, for reasons we have already 
given, for viewing Kedar’s and Narendra’s deal¬ 
ings with Anandamoyi with suspicion, that it is 
not such a piece of evidence on which we 'can 
implicitly rely. The learned Judge has given 
good reasons for bis conclusion on this point, 
and the plaintiffs have supplemented these rea¬ 
sons by pointing out at least one other item 
which is inexplicable. A few mote receipts have 
been produced before ns, and their genuineness 
has not been disputed on behalf of the plaintiffs. 
They show a further payment of Rs. 1,820 on ac¬ 
count of Srimati Frovabati’s mortgage, in which 
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Anandamoyi's share would be Rs. 440. Our con¬ 
clusion is that the transaction as to properties 
Nos. 3 and 4”—those are the shares in the Hos¬ 
pital Road properties—“should be upheld, and 
the only modification that should be made in 
the decree of the Subordinate Judge, so far as 
these transactions are concerned, is that defen¬ 
dants 2 and 3 should get a credit for a sum of 
Bp . 440 against the order of payment of Bs. 2,300 
which the learned Judge has made.” 

The actual formal decree of the High 
Court varied the decree of the Court be¬ 
low by directing the defendants to 
■■ refund to the plaintiffs the sum of Rs. 1,860 
with interest thereon at the rate of six per cent 
per annum from December 1918 until realisation 
and that the total amount of the principal and 
interest do form a charge on properties Nos. 3 
and 4.” 

In their Lordships’ view, the conclu¬ 
sions at which the Courts in India have 
arrived on this head of the appeal can¬ 
not be supported. No attempt has been 
made to set aside the order of the Dis¬ 
trict Court which sanctioned the sale. 
That order was made after inquiry and 
report by the reporter. The High Court 
themselves pointed out that the permis¬ 
sion to sell would have been granted in 
any case as soon as the debt was shown 
to exist and although their Lordships 
have been invited to say that there was 
no proper inquiry, in the Court which 
gave the permission, as to the real exis¬ 
tence of the debt, it is impossible for 
them, to reach that conclusion having 
regard to the language employed by the 
reporter in his original report of 17th 
June 1918, and having regard, not only 
to the order which was made upon that 
report, but to the subsequent order con¬ 
firming the sale after the conveyances 
had in fact been executed. 

It seems to their Lordships impossible 
in this suit to reach the conclusion which 
the learned Judges in India have rea¬ 
ched. Their Lordships take the view 
that upon the evidence there was no 
justification for rejecting the hatchittas, 
and therefore quite apart from the ques¬ 
tion as to whether the Courts in India 
were entitled to go behind the order of 
the District Court, their Lordships are 
of opinion that they reached a wrong 
conclusion in regard to the fact as to the 
debt, and that the hatchittas ought to 
have been regarded in considering what 
the amount of the debt was. What the 
learned Judges in India, in fact, have 
done is to confirm the transaction and 
force upon the parties different terms. 

The sale ^ 


perty in consideration of the release of 
a debt of Rs. 14,000 odd. The Courts in 
India have treated it as though it were 
a sale for cash amounting to Rs. 10,333, 
and as though only Rs. 8,000 or some 
figure of that sort, had in fact been paid; 
and that therefore there remained a; 
balance of unpaid purchase money. | 
That seems to their Lordships to bej 
giving to ■ the transaction a wholly 
different shape to that which it ini 
fact bore, and not, in the circumstances' 
of the case to be justified. It is,i 
in their Lordships' opinion, inconcei-* 
vable, whatever the machinery and 
methods of the Courts in India may be,, 
that the learned Judge could have sanc¬ 
tioned a transaction in which the con¬ 
sideration was the release of a debt 
without having first satisfied himself 
that the debt in fact existed. That view 
seems to be the view which the High 
Court themselves took in the passage to- 
which reference has been made; For 
those reasons, in their Lordships’ judg¬ 
ment, the appeal in this regard must 
succeed. Now there remains one other 
point, and that arises in connexion with 
a share in the property, No. 41, Market 
Street. The conveyance was dated 10th 
November 1918, between the two con¬ 
veyances before referred to, Kedar being 
then dead. By it Anandamoyi conveyedi 
to the appellants the share of No. 41, 
Market Street. The consideration was 
expressed to be Rs. 1,000. After reciting 
that Kedar had paid from time to time- 
a large amount in respect of the mort¬ 
gage debt due to Provabati, the con¬ 
veyance was made in consideration of 

Rs.1,000 and concluded with these words; 

” To t.bis effect 1 execute this deed of sale of 
my own free will and in sound mind and on 
getting a set-off of the consideration money 
mentioned in the ka^ala against the sum due to 
your father.” 

That transaction was carried out with¬ 
out any application to the Court, or any 
permission from the Court authorising 
Anandamoyi to convey to the appellants. 
The Subordinate Judge took the view 
that it was a valid transaction. The 
High Court have reversed him in that 
regard, and they have reached the con¬ 
clusion that there was no consideration 
for the conveyance, and that the con¬ 
veyance cannot stand. Their Lordships 
are of opinion that the High Court 
reached a proper conclusion in regard to 
this matter. It seems to their Lora- 
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ships quiiie plain, having regard to what 
took plaoe in oonnezion with the pro* 
perties, the subject-matter of the second 
head of the appeal, that all the money 
which had been paid by Kedar at the 
date when this conveyance was executed 
* to discharge liability under the Prova- 
bati mortgage was covered and satisded 
by the conveyances which were the 
subject-matter of the transaction under 
the second head of the appeal. The 
receipts for Kedar’s payments end on 
12th August. Kedar himself died on 
2l8t October, There had already been 
in July a conveyance of one of the pro¬ 
perties, the subject-matter of the second 
head of appeal, and the present con¬ 
veyance took place in November 1918. 
There is no evidence that between 12bh 
August 1918 and 21st October 1918 
when he died, Kedar had made any 
further payment at all, and in those 
oircumsjiances there seems to have been, 
in their Lordships' judgment, no proof 
of any consideration given for this con¬ 
veyance. In this respect the High Court 
were right, and their Lordships are of 
opinion therefore that the appeal under 
this head also must fall. 

The result of that is that the appeal 
fails on the first point and on the third 
point, and succeeds on the second point. 
It is to be observed that the first point 
covers a matter which, in point of value, 
IS of the most importance; the second 
point is relatively small, and the third 
point is not nearly so great as the first 
point. Their Lordships are of opinion 
that the proper order to make is to 
direct that the decree of the High Court 
be varied by substituting for the first 
operative part thereof an order and 
decree that the decree of the Court of 
the Subordinate Judge be varied by dir¬ 
ecting that the plaintiffs’ suit for a 
declaration of title to and recovery of 
poBsession of the properties Nos. 3 and 4 
be disrnissed, and that in other respects 
the decree of the High Court stands. 
Their Lordships will humbly advise His 
Majesty accordingly. The appellants 
are to pay to the respondents 1 to 3 cne- 
third of their costs of this appeal, and 
there will be no other order as to costs. 

K.S. Order accordingly. 

Solicitors for Appellants — Barrow, 
Sggers & Nevill. 

‘ ‘ Solicitors fqt 'Bespondents— W. W. 

Sc Co. ' . . 
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Lords Tomlin, Russell op Killowi:n 
AND Sir Lancelot Sanderson 
Dawsons Bank, Ltd .—Appellants, 

V. 

Nippon Menkioa Kabuskihi Kaish 
(Japan Cotton Trading Co., Ltd), — Res¬ 
pondents. 

Pnvv Council Appeal No. 58 of 1934. 

• (a) Evidence Act (1872), S. 115 — There i& 
no estoppel by waiver—Estoppel is not cause 
of action—Waiver may constitute a cause of 
action. 

Estoppel is not a cause of action. It may (if 
established) assist a plaintifl in onfoixinga cause 
of action by preventing a defendant from deny¬ 
ing the existence of some fact essential to estab¬ 
lish the c.'.UPO of action or (to put in another 
way) by preventing a defendant from asserting 
the existence of somo fact the existence of which 
would destroy the cause of action. It is a rule 
of evidence which comes into operation if (a) a 
statement of the existence of a fact has been 
made by the defendant or an authorized agent of 
his to the plaintifi or somo one on his behalf, (b) 
with the intention that the plaintiff should act 
upon the faith of the statement, and (c) tbo 
plaintifi does act upon the faith of the 
statement. On the otl^er band, waiver is con¬ 
tractual, and may constitute a cause of action ; 
it is an agreement to release or not to assert a 
right. If an agent, with authority to make such 
an agreement on behalf of his principal, agrees to 
waive bis principal’s rights, then (subject to any 
other question such as consideration) the prin¬ 
cipal will be bound but, he will be bound by con¬ 
tract, not by estoppel. There is no such thing 
as estoppel by waiver. [P 8*2 0 2J 

(b) Evidence Act (1872), S. 115 — State¬ 
ment to constitute estoppel must be clear 
and unambiguous — Representation must be 
of an existing fact. 

A statement to ground an estoppel must be 
clear and unambiguous. Furtbor in order that 
a representation may constitute an estoppel, the 
representation must be of an existing fact ; Low 
V. JSoureric (1891) 3 Ch 82, Rel on. 

[P 83 0 2 ; P 85 C 1]; 

L. DeGruyther and Pennell — for Ap¬ 
pellants. 

A. M. Dunne and A. M, Talbot — for 
Respondents. 

Lord Russel of ICillowen. —The ap¬ 
pellants are a limited oompany incor¬ 
porated under the Indian Companies- 
Act. They carry on the business of ban¬ 
kers in Burma through the bead office at 
Pyapon and various branches, one _ of 
which was at Bogale, They may be 
conveniently referred to as the Bank. 
The respondents to the appeal are a 
trading company incorporated in Japan. 
They carry on bnsiness in Burma, and in 
the course thereof they purchase rice’ 
from paddy traders. They may be con- 
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venienfcly referred fco as the Japanese 
company, or as the plaintiffs. In the 
neighbourhood of Bogale are to be found 
rice mills to which the traders bring 
their paddy for the purpose of having it 
milled. One of these mills, the Natch- 
aungsva Mill, had been mortgaged by its 
owner to the Bank, and at all times re¬ 
levant to this appeal the Bank were 
mortgagees in possession of this mill and 
were milling paddy there for various 
paddy traders. For brevity's sake this 
mill will be referred to as the N mill. It 
was managed by one Ba Maw, under the 
general supervision of the Bank’s branch 
manager at Bogale, one Pya Cho. 

Paddy traders are, not unnaturally, 
desirous of anticipating to some extent 
the realization of the value of the pro¬ 
duce which they bring bo be milled ; 
^nd in order to do so they obtain ad¬ 
vances from the Bank on the security of 
the produce, the advances being repaid 
when the produce is sold as rice. The 
'procedure was as follows: When a trader 
desired an advance on the security of his 
•produce, the mill owner or his manager 
would fill in a printed form (called war. 
rant of goods) showing the amount of 
paddy held on behalf of the trader and 
its value. The warrant of goods recites 
(anticipatively) that the Bank has gran¬ 
ted bo the trader an advance, and con¬ 
tains undertakings to hold the produce, 
with the consent of the trader (who had 
•to sign the document), on behalf of the 
Bank as security for the advance ; not 
to deliver up possession of the produce 
except under the written directions of 
the Bank ; and to affix labels on or near 
the produce so as to identify it as the 
Bank’s security. On receipt of this war¬ 
rant the Bank manager would visit the 
mill and verify the quantity of produce. 
If satisfied the Bank would then make 
an advance to the trader, the trader 
signing in favour .of the Bank: (1) a letter 
of hypothecation which, after acknow- 
lodging the warrant of goods as consti- 
•tuting a security for the advance, autho¬ 
rized the Bank in default of payment to 
sell, and (2) a .promissory note for the 
amount of the advance. Before the mill- 
owner or his representative (in this case 
Ba Maw) parted with any rice to a pur¬ 
chaser he would require authority from 
the Bank manager so to do, which would 
only be given after the securibvhad been 
cleared. 


The facts which gave rise to the pre.* 
sent litigation may now be stated. One 
of the traders who brought his paddy to 
be milled at the N mill was one Saw 
Kai. On I8th April 1930, a contract in 
writing was entered into between Saw 
Kai and the Japanese company by which • 
the former sold to the latter 1,200 bags 
of Ngasein big mill special rice at a price 
therein mentioned, to be delivered on 
15th May 1930, and to be milled at the 
N. mill. This contract was witnessed by 
Ba Maw, describing himself as manager 
of the N mill. It is not in dispute that 
Saw Kai’s produce at the N mill was in 
fact subject to securities (of the nature 
hereinbefore described) in favour of the 
Bank for advances made to him, though 
it is denied that that fact was known to 
the Japanese company. All Saw Eai’s 
produce at the N mill was noted in the 
paddy register kept at the mill as being 
under security to the Bank. 

By 30th April 1930 »the milling of 
Saw Kai’s produce had proceeded so far 
as to have produced 700 bags of the con¬ 
tract rice, which lay at the N mill sub¬ 
ject to the Bank’s security. On that day 
two documents were signed by Saw Kai. 
One was a delivery order addressed to 
“the Godown Master” at the N mill re¬ 
questing him to deliver to the Japanese 
company or order “700 bags Ngasein big 
mill special rice, each bag weighing 
224 lb. nett.” The other was an invoice 
or bill to the Japanese company for 
Rs. 8,310-6-6, the price of the 700 bags, 
and stating that erch bag weighed 
224 lb. net. Each document had on it 
a reference to the identifying mark 
which was on the bags containing tlie 
rice, viz.. “Mark B M.S,~B4.” On each 
document were placed the letters 0. K., 
and Ba Maw signed his name under, 
neath those letters. 

It would seem that those two docu¬ 
ments were handed to R. D. Patel, the 
agent of the Japanese company, by their 
vendor, Saw Kai, and that thereupon 
the Japanese company paid to Saw Kai 
the amount shown on the invoice. This 
document has written on it the words 
and figures “Checked and paid. B< D* 
Patel. 30.4.30.” 

A further block of 350 bags was the 
subject-matter of a similar delivery 
order and invoice dated respectively Ist 
and 2nd May, 1930, payment of the. 
invoice price (Rs. 4,155-3-0) being made 
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'tO’SawKai on the latter date. The 
block of 150 bags was the subjeot- 
'xnatter of a similar delivery order and 
"invoice dated 10th May 1930, payment 
■of the invoice price (Rs. 1,780-13-0) 
^eing made to Saw Kai on 11th May 
1930. 

Saw Kai, having received the money, 
nahsoonded without having paid off the 
Bank’s security, with the result that 
Ba Maw received no authority from 
Bya Gho to release the 1,200 bags of 
.■rice. On 26th May 1930, Ba Maw wrote 
Batel a letter refusing to deliver the 
ffioe. On the 5th June the Bank tele¬ 
graphed to the Japanese company that 
'as Saw Kai had not cleared his produce 
loan, they could not deliver. This was 
followed by a letter of the same date, 
•asserting their security but making 
ittlternative suggestions to relieve the 
situation. These suggestions were not 
acceptable to the Japanese company, 
■«nd on 25th June 1930, the plaint in 
'this suit was issued by the Japanese 
■company as plaintiff against Saw Kai 
.-and the Bank, as co-defendants. 

The claim was for Rs. 14,905-7-0 made 
•nap as follows : (l) Rs. 14,449-7-0 being 

'the contract price with interest at 12 
/•per cent from 15th May 1930, to the 
/date of the plaint, and (2) Rs. 456, the 
walue of bags and twine supplied for 
bagging the contract rice. The cause of 
action alleged was, as against the Bank, 
‘wrongful conversion, the Bank having 
^old the rice ; but the vital issue bet¬ 
ween these parties was whether the 
Bank was entitled to assert its security 
against the claim of the Japanese com¬ 
pany to delivery of the 1,200 bags. In 
view of the divergent allegations made 
by or on behalf of the Japanese company 
in the course of the litigation, their 
Lordships think it advisable to examine 
•the plaint and the evidence with some 
care. 

The plaint alleges (para. 2) that the 
contract of 18th April 1930, was made 
with the approval of Ba Maw, and that 
it was agreed that the Japanese company 
on payment of the contract price would 
be given delivery of the rice. Particu¬ 
lars delivered allege that this agreement 
was made between Ba Maw and Patel 
•at the same time as the contract for 
parchase, that it was oral, and that as 
atidence of it Ba Maw attested the con- 
l^fraot for. 1,200 bags. The whole of this 

1935 K/11 & 12 


appears to be fiction, for Patel, accord¬ 
ing to his own evidence, was not present. 
The plaint further alleges (para. 5) that 
when the delivery order and invoice of 
30th April 1930, were signed by Saw 
Kai and signed by Ba Maw with the 
letters 0. K., Ba Maw gave the Japanese 
company '*to understand” or ” an under¬ 
taking” that the 700 bags would be 
delivered on presentation of the delivery 
orders. It would seem as if a similar 
allegation is intended to be made in 
para. 6 in relation to the later delivery 
orders and invoices. These are allega¬ 
tions of contracts made on those res¬ 
pective dates by Ba Maw, presumably 
on behalf of and binding the Bank. 

In para. 7 the allegation is made that 
Ba Maw represented that delivery would 
be made in terms of the delivery orders; 
and in the alternative, that Ba Maw’s 
conduct led the Japanese company to 
believe that on making payments they 
would be receiving delivery according 
to the delivery orders without any 
claim being made by the Bank. Finally, 
in para. 8 it is pleaded that the Bank’s 
claim to security had been “waived,” or 
that the Bank were estopped from as¬ 
serting the claim, the representation 
alleged to ground the estoppel being 
thus defined < 

“that on payment of the fjeveral sums aggregat¬ 
ing Rs. 14.246'6 6, delivery of the 1,200 bags in 
suit would be giveu.'* 

Patel in his evidence had a very 
different story to tell. According to him, 
Ba Maw, on behalf of the Bank, gua¬ 
ranteed the due performance of all con¬ 
tracts entered into with the Japanese 
company by traders whose paddy was 
milled at the N. Mill : Ba Maw was to 
countersign the trader’s contract “be¬ 
cause if the contract was not fulfilled 
by the trader, he would fulfil the con¬ 
tract”. He added that he would not 
have entered into the contract with 
Saw Kai if Ba Maw had not guaranteed 
its due performance. He gave no evi¬ 
dence of any such verbal representation 
by Ba Maw as to delivery as is referred 
to in paras. 7 and 8 of the plaint, or of 
any such contract or waiver as are al¬ 
leged in paras. 5, 6 and 8 of the plaint. 
Although some of the other witnesses 
for the Japanese company gave evidence 
supporting the story of a guarantee by 
Ba Maw of the due performance by the 
traders of their contracts, no one gave 
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evidence of any such verbal represen¬ 
tation or contract or waiver as afore¬ 
said. Ba Waw denied the story of the 
guarantee of the contracts. Pie further 
denied that by words or conduct did 
he guarantee that the rice would be 
delivered. 

The District Judge who tried the case, 
dealt with a multitude of issues, socne 
16 in number. De rejected the whole 
story about the alleged guarantee. He 
found that there was no agreement by 
Ba Maw’ to deliver the rice on payment 
of the contract price of the 1,200 bags. 
He found that Ba Maw did not represent 
to the plaintiffs that the rice would be 
delivered in terms of the delivery orders 
or lead the plaintiffs by his conduct to 
believe that such delivery would be 
made. He found that the Bank had not 
waived their claim by way of security, 
nor were they estopped from asserting 
the same by the conduct of Ba Maw. He 
dismissed the suit as against the Bank. 
The Japanese company appealed to the 
High Court of Judicature at Rangoon, 
which varied the decree of the District 
Court by directing that there should be 
a decree in favour of the Japanese com. 
pany against the Bank, the exact details 
of which need not be set out. It is 
sufficient to say that the decree proceeds 
upon the footing that the Japanese com¬ 
pany was entitled to recover from the 
Bank the full amount claimed in the 
plaint. 

The learned Judges of the High Court 
allowed the appeal upon (to quote the 
language of Cunliffe, J } a point of es¬ 
toppel, what may be termed a double 
estoppel.” The learned Judge, in the 
first place, held that whatever might 
have been the real authority of BaMaw, 
as between himself and the Bank, in 
regard to parting with rice which was 
still subject to the Bank’s security, per¬ 
sons dealing with the mill assumed that 
Ba Maw had the full power of an ordi¬ 
nary mill manager, which would include 
the power to deliver rice and to deal 
with delivery orders.” Accordingly, he 
held the Bank bound by the consequen¬ 
ces of Ba Maw’s representations and 
precluded from denying his apparent 
general authority. 

It is unnecessary for their Lordships 
to say whether this ruling fits in with 
the actual facts of this case; but they 
Ttuderstand it to mean that as between 


the Bank and the plaintiffs, the Bank 
were bound by and estopped from deny¬ 
ing the truth of the representations 
made to the plaintiffs by Ba Maw. The 
learned Judge having established tbe^ 
first limb of “the double estoppel,” then 
dealt with its second limb. This part of 
the judgment is crucial, and as their 
Lordships read it, it depends entirely 
upon Ibe meaning and effect of the let¬ 
ters O. K. which Ba Maw placed upon 
the delivery orders. Cunliffe, J., bolds- 
that they amount to a statement “that 
there will be uo insistence upon any 
check on delivery,” and he then proceeds- 
thus; 

“In this connesion the only check .... was 
the operation of the lien, the e^ect of which is 
waived by the letters 0. K. In other words, I 
take the view that the second part of the estop¬ 
pel consists of an estoppel of a principal by the 
waiver of his agent in this ca!=e the estoppel of 
Dawson’s Bank by the waiver of Ba Maw.” 

These words, which are the true foun¬ 
dation of the judgment, disclose, in their 
Lordships’ opinion, a confusion of 
thought upon the subjects of estoppel 
and waiver. The question of estoppel 
is governed by S. 115, Evidence Act, 
which for the present purpose seems to- 
their Lordships not to differ from the 
law in England in regard to estoppel in 
pais. Estoppel is not a cause of action. 
It may (if established) assist a plaintiff 
in enforcing a cause of action by pre¬ 
venting a defendant from denying the 
existence of some fact essential to estab¬ 
lish the cause of action, or (to put it in 
another way) by preventing a defendant 
from asserting the existence of some fact 
the existence of which would destroy the 
cause of action. It is a rule of evidence 
which comes into operation if (a) e 
statement of the existence of a fact has 
been made by the defendant or na 
authorized agent of bis to the plaintiff 
or some one on his behalf, (b) with the 
intention that the plaintiff shouldaact 
upon the faith of the statement, an (o) 
the plaintiff does act ubpon the faith of 
the statement. On the other band, 
waiver is contractual, and may consti¬ 
tute a cause of action; it is an agree¬ 
ment to release or not to assert a right. 
If an agent, with authority to make such 
an agreement on behalf of his principal 
agrees to waive his principal’s rights 
then (subject to any other question such 
as consideration) the principal will be 
bound, but be will be bound by contract, 
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ildt by estoppel. There is do such thing 
as estoppel by waiver. 

Baguley,3., bases his judgment also on 
estoppel, but upon a different estoppel, 
'wbioh be establisbed thus: A 6rm called 
Tata's had been in the habit of buying 
rioe milled at the N mill. Tata’s banked 
with the Bank and paid the traders 
through or at the Bank, with the result 
that the Bank’s security was always 
discharged and the rice was always de¬ 
livered to the purchaser. At some time 
Ba Maw is said to have told Tata’s agent 
that if be put O.K. on the delivery order 
'Tata’s were certain to get the rice free 
of lien.” The learned Judge, accepting 
the view that the arrangement was that 
plaintiffs ' should do business with Ba 
Maw," held that because Ba Maw did 
not tell the plaintiffs that the letters 
O.K. on their delivery orders bore a dif¬ 
ferent meaning from the meaning which 
they bore on Tata’s delivery orders, the 
Bank were estopped from denying that 
they had the same meaning. Their Lord¬ 
ships think it unnecessary to consider 
whether the actual circumstances of this 
case could justify the grounding of an 
estoppel upon this alleged omission on 
the part of Ba Maw. It will however be 
seen that both judgments ultimately de¬ 
pend upon the meaning of the letters 
O.K. on the delivery ordets. 

Without some assistance in the way of 
evidence their Lordships might have 
found themselves in a difficulty, and all 
the more so since the origin of this com¬ 
mercial barbarism (which, according to 
the Oxford Dictionary, was already in 
use as far back as 1647} is variously 
assigned in different works of authority. 
The general view seems to be that the 
letters'hail from the United States and 
represent a spelling, humorous or unedu¬ 
cated, of the words “All correct.” 
Another view is that they represent the 
Choctaw word okeh, which signifies “So 
be it.” 

The evidence in this case as to the 
meaning of the letters O. K. is some¬ 
times oonfased with the witness’s con¬ 
tention ^ as to what Ba Maw intended 
them to denote. Thus Patel says; 

"The works O. B. were put to indicate that 
payment hnd been made. . and that he was 
hound to make the delivery mentioned in the 
delivery order.” 

He added later: ' 

Ml think the meaning of the letters O. K. ia 
ei):^ooxxeot,* beoansa these tettere axe in general 


Use. 1 be initials O.K, arc in general use by 
all sorts of people, and it is not limited to any 
trade." 

Prabhulal, one of the plaintiffs’ rice 
brokers, said, in regard to other trausac- 
tions, 

"By the letters 0. K. Ba Maw meant that tho 
numbers of bugs specified on ibe dblivery orders 
went over into tbe s^afe custody of tbe mill, and 
that we would have sole lieu over tbe bugs-- 
60 much so that not even a sample would be 
given out of ibose huge to anj body else": 

which, if true, would indicate a triumph 
of conciseness. Ba Maw explained the 
meaning ol the letters 0. K. thus: 

“The letters 0. K. signify tbe existence of tbe 
seller’s rice at tbe mill ... 1 meant to signify 
that (be bills had been cbeckod and found cor¬ 
rect. 1 put the letters on the bills and delivery 
orders to show that it is more bdsiness-like and 
also for the satisfaction of tbe buyers and the 
sellers regarding tbe existence of tbe rice and 
the correctness of tbe calculations." 

Later he said: 

“1 simply meant that tbe particular quantity 
of bags was in existence in tbe mill." 

The question is not what Ba Maw 
intended to represent by placing the 
letters on the delivery orders, but what 
the letters mean when placed there. 
Tbe only conclusion at which, in their 
Lordships’ opinion, it is possible to 
arrive, is that the letters O. K. on the 
delivery orders and bills mean substan¬ 
tially what Ba Maw said that they 
meant, viz., that the details contained 
in those documents were correctly 
given; in other words, they constituted 
a statement by Ba Maw that there was 
at the N mill tbe specified number of 
bags of the specihed rice with the speci¬ 
fied mark, and of the specified weight 
the property of Saw Kai. This was a 
statement which Ba Maw was entitled 
*to make, and it therefore binds the 
Bank; but it is in no wise a statement 
that tbe rice is unencumbered. It is 
certainly not a representation that in 
fact the rice is free of all encumbrances, 
and it therefore cannot ground an esto- 
pel so as to prevent the bank from as¬ 
serting and proving their rights as 
encumbrancers A statement to ground 
an estoppel must be clear and unambi¬ 
guous; 3 Cb. 82 (l). But even if their 
Lordships were to accept the meaning 
attributed to the letters O. K. by the 
plaintiffs and the High Court, it would 
be impossible to hold that they cou- 
stitute a representation which could 
ground an estoppel ; for the meaning so 

1. Low V. fiouverie, (1B91) S Ch b2—GO L J (Jh 
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attributed is not a representation of an 
existing fact but a representation of a 
future intention, ■which might or might 
not be enforceable in contract. 

*‘The words O. K. must mean that the actual 
delivery of the goods would not be opposed, and 
that the Bank \YOuld ^saive their lien upon the 
goods SO that the purchaser could obtain deli¬ 
very,” 

that is the High Court’s statement of 
the plaintiffs’ contention ; and in his 
judgment, Cunliffe, J., states that the 
letters O. K. imply 

"‘that there will be no insistence upon any 
check on delivery.” 

But the difficulties of the plaintiffs 
on this appeal do not end there. There 
is complete absence of any evidence 
that Patel, when he paid the money to 
Saw Kai, relied upon the presence of 
the letters O. K. on the delivery orders 
or bills, and this is an essential element 
in establishing the plaintiffs’ plea of 
estoppel. Indeed, it is difficult to see 
how Patel could have given any such 
evidence, for his contention throughout 
was that the Bank, through Ba Maw, 
had guaranteed the due fulfilment by 
the traders of all their contracts with 
the plaintiffs; and if that were so, there 
could be DO reason for Patel to place 
any reliance upon the letters O. K., 
whatever that meaning, in parting with 
the purchase money. According to him, 
the Bank were liable for any default by 
Saw Kai. It was conceded and properly 
conceded, by Counsel for the Japanese 
company, that as the case had develo¬ 
ped at the trial, they could only suc¬ 
cessfully resist this appeal if the Bank 
were estopped from asserting their rights 
under their security. For the reasons 
given, their Lordships are of opinion 
that the estoppel has not been estab¬ 
lished, with the result that the appeal 
must succeed. 

Before indicating the order which 
their Lordships think should be made, 
they desire to call attention to a series 
mistakes which have occurred in the 
course of this litigation as regards 
joinder of parties due apparently to a 
misapprehension on the part of all con¬ 
cerned as to the legal position of a 
limited company incorporated under the 
Companies Act, which has gone into 
liquidation. The plaintiffs sued to en¬ 
force causes of action against Saw Kai 
and a limited company, viz., the Bank, 
and these two were rightly made the 


only two defendant to the suit. The 
plaint adds in the title of the suit after 
the name and description of the Bank,, 
the words; ‘'by its General Manager, 
E. A. Heaton.” This addition may 
perhaps be necessary under the local 
procedural rules; but it does not make 
Mr. Heaton a party to the suit. The 
second defendant is the Bank and the 
Bank alone. 

Issues were settled on 29th Septem¬ 
ber 1930. Subsequently the Bank went 
into voluntary liqnidation, and Mr. 
Laurence Dawson and Mr. Heaton were 
appointed liquidators. Thereupon the 
plaint was amended by striking out the 
name of the Bank as defendant 2, 
and the name of Mr. Heaton as defen¬ 
dant 3, both being jointly described 
as ‘ Liquidators of Dawson’s Bank, Ltd. 
(in liquidation), Pyapon.” The Bank 
thus ceased to be a defendant to the 
suit. The only defendants then were 
defendant 1 Saw Kai, defendant 2 Mr. 
Laurence Dawson, and defendant 3 Mr. 
Heaton; and so constituted the suit was 
tried, the suit being dismissed against 
defendants 2 and 3 with costs by a de¬ 
cree dated 6th October 1932. There 
bad been no fresh settlement of issues; 
these had been framed, and were an¬ 
swered by the Judge , on the footing 
that defandant 2 to the suit was the 
Bank. After the trial, as their Lord- 
ships were informed, the liquidation of 
the Bank was stayed or otherwite put 
an end to, so that the limited company 
was able to carry on its business as be¬ 
fore the liquidation. On 4th January 
1933, a memorandum of appeal was pre¬ 
sented by the plaintiffs and an applica¬ 
tion was made by them praying that the 
cause 'title might be amended. This 
was acceded to by an order of the 
High Court, and the title of the proceed¬ 
ings on the bearing of the appeal dis¬ 
closed the Japanese company as appel¬ 
lants against the Bank by their secre¬ 
tary, Hugh Dawson, as sole respondents: 
in other words, an appeal by the 
plaintiffs from a decree in a suit to 
which the Bank were not parties, is 
brought by the plaintiffs against the 
Bank as sole respondents. The decree 
made by the High Court on the hearing 
of the appeal is thus entitled: 

NIPPON MENKWA KABUSHIKA KAISHA 

(The Japan Cotton Trading Co., Ltd.) Incor 
porated in Japan, 554, Merchant Street, Bah* 
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go^» lepreaented by thdic Managor Mt. T. 
Saito ... ... ••• Appellant 

(Plaintiff). 

Veisua 

DAWSON BANK LTD,, a public company in- 
oocporated under the Indian Companies Act 
^ving its Head Office at Pyapon by its Secre¬ 
tary Hugh Dawson ... ... Respondents 

(defendants '2 and 8). 

, By its operative part it provides for a 
decree “against the respondents defen¬ 
dants 2 and 3” for a large sum; it fur¬ 
ther orders “the respondents, defen¬ 
dants 2 and 3” to pay a sum for the 
appellants’ costs of the appeal; and 
finally it orders “the respondents-defen- 
dants 2 and 3” to pay the plaintiffs' 
costs in the lower Court. Their Lord- 
ships feel grave doubts as to the exact 
effect of such a decree. Defendants 2 
and 3 in the suit were Mr. Lawrence 
Dawson and Mr. Heaton; but they were 
not respondents to the appeal. The 
only respondents to the "appeal were 
the Bank, who vyere not parties to the 
suit when the decree which is appealed 
from was pronounced. Mr. Lawrence 
Dawson and Mr. Heaton cannot be the 
victims aimed at by the High Court de¬ 
cree; yet if “defendant 2” referred 
to in the High Court decree means the 
Bank, it would seem that the appellate 
tribunal is exercising original jurisdic¬ 
tion over a company which was not a 
party to the suit when the decree ap¬ 
pealed from was pronounced, and is 
even ordering that company to pay the 
costs of the original hearing. Further, 
if “defeudant 2” means the Bank, then 
“defendant 3" can only mean Mr. Hugh 
Dawson, who is no party either to the 
action or the appeal, and against whom 
no claim has ever been made. H3re, 
indeed, is a comedy of errors, all of 
which might have been avoided if the 
Bank had remained throughout the sole 
00 -defendant with Saw Kai. The liquida¬ 
tion could make no difference in this 
regard; the claim of the plaintiffs was a 
claim against the Bank, and not against 
the liquidators. The change which was 
. brought about by the liquidation in re¬ 
gard to the suit was merely this, that in 
the conduct of their defence the Bank 
would, before liquidation, act through 
the directors, during liquidation through 
the liquidators, and after the termina¬ 
tion of the liquidation through the 
directors once more. If these consi¬ 
derations had been kept in mind, the 
tangle’oouid' never have arisen. 


Their Lordships have thought it right 
to call attention to these errors in order 
that in the future such mistakes may be 
avoided. In the present case these 
mistakes might well have made it dilli- 
cult to proceed with the hearing of the 
appeal, but for the fact that, as their 
Lordships were informed, the decree of 
the High Court had actually been en¬ 
forced upon the footing that it was an 
effective decree made against the Bank 
as sole co-defendant to the suit with 
Saw Kai; and that the Bank were will¬ 
ing to waive any irregularity and treat 
the decree as an effective decree, asindi- 
cated above. Their Lordships will 
humbly advise His Majesty that this 
appeal should be allowed, the decree of 
the High Court set aside, and the decree 
of the District Judge restored without 
variation. The respondents must pay 
the appellants’ costs of the appeal to 
the High Court and of this appeal. 

K.S. Appeal allowed. 

Solicitors for Appellant— J. E. Lam¬ 
bert. 

Solicitors for Respondents — Bramall 
& Bramall. 
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{From Allahabad) 

7th February 1935 
LORDS Tomlin, Thankerton, Russell 
OP Killowen, Sib Lancelot 
Sanderson and Sir Shadi Lal 

Maqhul Ahmad and others Appel¬ 
lants. 

v. 

Onkar Pratap Narain Singh and 
others —Respondents. 

Privy Council No. 44 of 1932, Allaha¬ 
bad Appeal No. 38 of 1929. 

(a) Limitation Act (1908), S. 14 and 
Art. 181—Mortgage suit—Preliminary de¬ 
cree - Execution dismissed—Subsequent ap¬ 
plication for final decree for sale—Former 
period cannot be excluded — Mortgage. 

Where subsequent to the passing of a prelimi¬ 
nary decree in a mortgage suit, an application 
to obtain execution under the preliminary decree 
was dinmissed and an application for a final 
mortgage decree for sale in the suit was filed. 

Held', that in computing period of the latter 
application, period taken up by proceedings with 

execution under preliminary decree could not be 

excluded. CP 87 C 2] 

(b) Limitation Act (1908), S. 14—Ascer¬ 
tainment of date of expiration of prescribed 
period—Days excluded should be added to 
prescribed period. 

Where there is ground for excluding certain 
periods under S. 14, in order to ascertain what 
is the date of the expiration of the prescribed 
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period, the days excluded from operating by way 
of limitaiioii b.i\e lo be adoed to what is pii- 
marily the [irescribed period; that is lo say, if 
the pre>crihed period is three xears, and yO days 
ought to be excluded in order to determiDe when 
the piescril ed period expiies, viO dajs have to be 
added to the three je^rs, and the date of the 
expiration of the prescribed period is thus as- 
certKined. [P 67 (J 2; P 88 C 1] 

(c) L mitiition Act (1908), S 4—Applica- 
tion should be made to proper Court after 
re opening for exclusion of period. 

^\ hat S. 4 pi’ovldes is that, where the period 
of limitation prescriled expires on a day when 
the ' oui t IS closed, ihe application may be made 
on ihe day when the Court re-opens, that 
means the proper t ourt in which the applica¬ 
tion ought to have Veen made. [P 0 1] 

(d) Interpretation of Statutes—Act giving 
Court statutory discretion— General discre¬ 
tion to dispense with provisions of Act and 
to act outside it cannot be presumed. 

In a mailer which is governed by Act, an Act 
which in some limited lespects gives the Court 
a statutory discretion, there cannot be implied 
in the Court, outside the limits of the Act, a 
geneial disciction to dispense with its provisions. 

LP 88 C 2] 

(e) Limitation Act (1908), S. 3—S. 3 is 
peremptory and should be given effect to 
even though not referred to in pleadings. 

Section 3 of the Act is peremptory and the 
duty of the Court is to notice the Act and give 
effect to it. even though it is not referred to in 
the pleadings. I (P 88 C 2] 

A. Majid —for Appellants. 

A. M. Dunne and W. Wallach —for 
Appellants. 

Lord Tomlin .— This is an appeal 
from a decree of the High Court of Judi¬ 
cature at Allahabad dated 6th May 1929, 
by which a decree dated 29th April 
1924, made by the Subordinate Judge at 
Basti was affirmed. The decree of the 
Subordinate Judge had dismissed the 
application ot the decree-holder in a 
mortgage suit to have the preliminary 
decree in the suit made absolute. The 
present appeal is brought by representa¬ 
tives of the decree-holder since deceased, 
complaining of the decrees to which re¬ 
ference has been made. The facts of 
the case are shortly these. A prelimi¬ 
nary mortgage decree was obtained on 
7th May 1917, which was amended in 
some respects not material to be parti¬ 
cularised on 22nd May 1917. There 
were a number of mortgagors interested 
in different villages comprised in the 
mortgage, and some of them appealed to 
the High Court against the preliminary 
decree. There were in fact two such 
appeals. One appeal succeeded, with 
the result that certain villages were ex¬ 
cluded from the decree, and the suit of 
the mortgagee was dismissed as against 
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those appellants. So far as they were 
concerned, that was the end of the 
matter. There was a second appeal, by 
which certain of the mortgagors sought 
to exclude other villages from the decree, 
and that appeal failed. The decrees of 
the High (I)ourt disposing of those ap¬ 
peals were made on 7th June 1920. 
After the decrees of the High Court 
dealing with the appeals in the way that 
has been indicated, the decree-holder 
proceeded to seek execution under the 
preliminary decree and between 23rd 
December 1920, and 8th November 1921^ 
he was occupied with those proceedings. 
It was held that he was not entitled to 
proceed by way of execution under the 
preliminary decree, and that all he could 
do was to take the proper steps to ob¬ 
tain a final decree in the suit. The 
Additional Subordinate Judge, before 
whose Court the motrgage suit was in¬ 
stituted aud by whom the preliminary 
decree had been made, was, after the 
making of the preliminary decree, abo¬ 
lished and his jurisdiction was trans¬ 
ferred to the Subordinate Judge at 
Basti. 

At a later stage another Additional 
Judge was appointed, with specified 
jurisdiction, and on ‘.^Oth June 1923, 
being the day after the end of the long 
vacation, the decree-holder made an 
application for a final decree for sale in 
the Court of the new Additional Sub¬ 
ordinate Judge. His petition was re¬ 
turned to him on 6th August 1923, with 
an intimation that he had presented it 
in the wrong Court, that the Additional 
Subordinate Judge had no jurisdiction, 
and that the Court of the Subordinate 
Judge at Basti was the proper Court in 
which to proceed. Accordingly, on the 
day on which he got back his petition, 
he presented it in the Court o( the Sub¬ 
ordinate Judge at Basti. When that 
application came on it was objected to 
upon the ground that it was out of time 
and barred by Art. 181, Limitation Act, 
three years since 7th June 1920, having 
expired. The decree-holder however 
sought to escape from that defence by 
alleging that he was entitled to the ex¬ 
clusion^ of three periods in computing 
the prescribed period. The first period 
was from 23rd December 1\ 20, to 8bh 
November 1921, while he was seeking 
execution under the preliminary decree 
which be conteiKted, ought to be exolu> 


d!835 HAifeuii AeMAD V. Okkae Peatap (Lord Tornlio) Privy Council 87 


ded in oomputing the prescribed period 
under the provisious of 8. 14, Limitation 
Aofc. The second period was from 20bh 
May 19'23, to J9lh June 1923, being the 
period of the long vacation, which he 
'Claimed should have been excluded 
‘Under the provisions of S. 4, Limitation 
Act. The third period was from 20th 
June 1923, to 6th August 1923, being 
the period between the date of the ap¬ 
plication to the Additional Subordinate 
•Judge and the presentation of the peti¬ 
tion to the Subordidate Judge. That he 
urged should be excluded by virtue of 
■S. 14, Lim. Act. 

The Courts in India have determined 
the matter against the appellants, the 
decree-holder’s representatives, holding, 
that the period during which execution 
proceedings were proceeding cannot be 
excluded from the calculation under 
S. 14, and that though the period from 
20th June 1923 to Gth August 1923 
ought to be allowed no allowance should 
be made in respect of the period which 
represents the long vacation, namely 
from 20bh May 1923 to 19th June 1923. 
'The result was that the application on 
Gth August i923 was held to be out of 
time and barred by Art. 181. The ap¬ 
pellants before their Lordships' Board 
by their counsel have presented five pro¬ 
positions : firstly, that the period during 
which the execution proceedings were 
pending should be excluded; secondly, 
that the vacation period should be ex- 
-cluded : thirdly, that the period up to 
'Gth August which has in fact been al¬ 
lowed to. the decree, bolder was properly 
allowed to him; fourthly, that the ap¬ 
plication was in fact made to the proper 
Court on 2 'bh June 1923 and that the 
-Additional Subordinate Judge was the 
proper Judge to deal with it; and, lastly, 
i;hat the Court had a general judicial 
discretion, outside the Limitation Act, 
to relieve a suitor from the provisions 
•of the Act in a case where hardship is 
established. It will be convenient to 
call attention to the provisions of the 
relevant sections of the Limitation Act. 
They are Ss. 3, 4 and 14 (2). By S. 3 it 
is provided : 

“ Subject to the provisions contained in Ss. 4 
to 35 inolusive, every suit instituted, appeal 
preferred and application made after the period 
o{ limitation prescribed therefor by the first 
-echednle, shall be dismissed, althongb limita- 
afeiozi has not been set up as a defence.*’ 


Section 4 provides : 

“ Where Iho ].'eilod of limitation prescribed for 
any fuit, nppeiil or nppliciiiion. expires on a day 
when the Court, is closed, the suit, appeal or 
application, may be instituted, preferred or made 
ou the day when the Court re opens.” 

Section 14 (2) provides : 

In computing the period of limitation pros¬ 
cribed (or any application, the time during 
which the applicant has been prosecuting with 
due diligence another civil proceeding, whether 
in a Court of first in.stauce or in a Court 
appeal, against the same party for the sumo re¬ 
lief, shiill be excluded where such proceeding is 
prosecuted in good faith in a Court which, from 
defect of jurisdiction or other cause of a like 
nature, is unable to entertain it.” 

If the appellants were .entitled to 
succeed in regard to the first period, that 
is, from 23rd December 19^:0 to 8bh 
November 1921, having regard to the 
length of that period, that would bo 
sufficient for them. Their Lordships 
however are of opinion that the Courts 
in India were clearly right io the way 
they dealt with the point. It is im¬ 
possible to say, apart from any other 
objection, that the application to obtain 
execution under the preliminary decree 
was an application for the same relief as 
the application to the Court for a final 
mortgage decree for sale in the suit. 
That being so, it is nob permissible, on 
the basis of S. 14 in computing the 
period of limitation prescribed, to ex¬ 
clude that particular period. The second 
period is the period of the long vacation. 
In regard to that matter, the appellants 
seem to their Lordships to be in a posi¬ 
tion which is io the nature of a dilemma. 
It is to be noted that there is a marked 
distinction in form between S. 4 and 
S. 14 The language employed in S. 4 
indicates that it has nothing to do with 
computing the prescribed period. What 
the section provides is that, where the 
period prescribed expires on a day when 
the Court is closed, notwithstanding 
that fact, the application may be made 
on the day that the Court reopens; so 
that there is nothing in the section 
which alters the length of the prescribed 
period; whereas in S. I4, and other sec¬ 
tions of a similar nature in the Act, the 
direction begins with the words ; *Iii 
computing the period of limitation pres¬ 
cribed for any application," certain 
periods shall be excluded. It therefore 
seems to their Lordships that, where 
there is ground for excluding certain 
periods under S. 14, in order to ascertain 
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whafc is the date of the expiration of the 
presciibed period, the days excluded 
from operating by way of limitation have 
to be added to what is primarily the 
prescribed period; that is to say, if the 
jprescribed period is three years, and 
twenty days ought to be excluded in 
order to determine when the prescribed 
period expires, twenty days have to be 
added to the three years, and the date 
of the expiration of the prescribed period 
iis thus ascertained. That being so, the 
appellants appear to be in this difficulty. 
They have been allowed, and (as their 
Lordsiiips think), properly allowed, the 
period from 20th June 1923 to 6th 
August 1923. At p. 33 of the record, 
this passage in the judgment of the High 
Court appears : 

Even therefore if the three years and forty* 
eight days are counted from that date, the time, 
expired some time about 25th July 19-.3. That 
did not fall within the long vacation. It there¬ 
fore follows that the plaintiffs are not entitled ‘ 
to the benefit of S. 4.” 

Thafc view of the way to calculate the 
prescribed period seems to their Lord- 
ships to be correct; but, even if it were 
not correct and it were necessary to turn 
to S. 4, the language of S. 4 is such that 
it seems to their Lordships to be im¬ 
possible to apply it to a case like the 
present. What it provides is that, where 
the period of limitation prescribed ex¬ 
pires on a day when the Court is closed, 
the application may be made on the day 
when the Court reopens. In their Lord- 
ships’ view that means the proper Court 
in which the application ought to have 
been made and, on that view of it, it is 
impossible to say that this application 
was made to the proper Court on the 
day on which that Court reopened. 
Therefore on either view of the case, the 
appellants necessarily fail in regard to 
that period. That would be enough to 
dispose of the appeal but for the fact 
that two further points have been put 
before their Lordships : First that the 
application was in fact made to the 
proper Court on 20th June ; and that 
the Additional Subordinate Judge was 
the proper Judge. The point does not 
appear to have been raised in the Courts 
in India. It was assumed, as a fact, 
that the Additional Subordinate Judge 
had no jurisdiction. There is no material 
before their Lordships upon which they 
vcould entertain the suggestion that they 
chould interfere with that finding and, 
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in their view, that is a point which- 
cannot be made here. 

Secondly, it was urged that there was- 
some sort of judicial discretion which 
would enable the Court to relieve the 
appellants from the operation of the- 
Limitation Act in a case of hardship and. 
that this was a case of hardship, and in 
particular because it. was alleged that, 
the decree-holder was in regard to the 
proceedings which he took by way of 
execution in some way misled by some 
mistake in the form of the preliminary 
decree. It is enough to say that there 
is no authority to support the proposi¬ 
tion contention for. In their Lordships’ 
opinion it is impossible to hold that in 
a matter which is governed by Act, a° 
Act which in some limited respects give 
the Court a statutory discretion, there 
can be implied in the Court, outside the 
limits of the Act, a general discretion to 
dispense with its provisions. It is to be 
noted that this view is supported by the 
fact that S. 3 of the Act is peremptory 
and that the duty of the Court is to 
notice the Act and give effect to it, even 
though it is not referred to in the plead¬ 
ings. Their Lordships only desire to add 
one other word, and it is this: that the 
decision which has been referred to in 
the case of 1921 Bom 379 (l), cannot, in 
their view, be supported, having regard 
to the provisions of Ss. 3, 4 and 14, Lim. 
Act. As counsel for the appellants re¬ 
ferred to S. 5 of the Act and suggested 
that there was some discretion under- 
that section which could be exercised by 
the Court in this case, it is right to say 
that in their Lordships’ view that sec¬ 
tion has no application at all to the- 
circumstances of this case. In the result 
therefore their Lordships are of opinion- 
that the appeal should be dismissed, and 
they will humbly advise His Majesty 
accordingly. The costs of the appeal 
must be paid by the appellants- 

K.S. Appeal dismissed. 

Solicitors for Appellants —Francis 
Harker. 

Solicitors for Eespondents— Hy. S. L- 
Polak & Co, 

L, Basvauappa v. Krishnadas Govandhandsa^. 
1921 Bom 879=59 I 0 743=45 Bom 443. 
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{From Calcutta: 1933 Gal. 870) 

^ lit March 1935 

« 

Lords Tomlin, Thankerton, 
Eussell of Killowen, Sir Lancelot 
Sanderson and Sir Shadi Lal 

King-Fmperor —Appellant. 

V. 

Dahu Haul —Respondent. 

Privy CouDoil Appeal No. 42 of 3 934, 
Bengal Appeals Nos. 9, 10, 11 and 12 of 
1934. 

(a) Interpretation of Statutes—Court can¬ 
not go outside provisions however admirable 
its intentions may be. 

Where the jarisdiotion of the Court is statu¬ 
tory, the Court, however admirable its iuten* 
tioas, is not entitled to go outside these provi¬ 
sions and, in effect, to legislate for itself. 

[P 91 C 2] 

(b) Criminal P. C. (1898), Ss. 423 and 439 
—Power of appellate Court under S. 423 are 
as ample as High Coort has on revision 
under S. 439 except the power to enhance 
sentence. 

The powers conferred on the appellate Court 
under S. 428 appear to be as ample as the High 
Court would have on revisit n under S. 439, with 
the exception of the power to enhance the sen¬ 
tence, and ii the appeal is before a High Couri. 
and if Ic is thought desirable, there is no 
reason why the accused should not be warned 
that, at the hearing of the petition, he may be 
called on to show cause why hi' sentence should 
not be enhanced: 1914 Mad 258. on; 1923 
P O 254; 22CW Notes and 1935 P G 35, 
Bef. [P92C1J 

4: (c) Criminal P. C. (1898). Ss. 421,422 
and 4 23—Appellate Court is not entitled to 
dismiss appeal summarily unless there is no 
sufficient ground for interi^ering—Where it 
is not dismissed summarily. Court Is bound 
to comply with provisions of S. 422 as to 
notice and with S. 423 as to sending for 
record. 

The appellate Court is not entitled to dismiss 
an appeal summarily in terms of S. 421, unless 
the Court is satisfied that there is no sufficient 
ground for interfering in accordance with the 
relief sought in the appeal and where the appeal 
is not dismissed summarily, the Court is bound, 
in order to the disposal of the appeal, to comply 
with the previsions of S. 422 as to no'ice, and 
w ith the provisions of S. 423 as to sending for 
the record, if such record is not already in C^ui t. 

[P 92 C IJ 

A. M. Dunne and W. Wallach —for 
Appellant, 

Majid and J. M. Pringle —forRespon. 
dent. 

Lord Thankerton. —These are con- 
Bolidated appeals by special leave from 
four judgments of the High Court of 
Judicature at Fort William in Bengal 
dated respectively 29th May, 29th May, 
Slst May and 7th June 1933, which re. 
duced the sentences passed on the res¬ 


pective respondents by tho respective 
criminal Courts of first instance on 25th 
March, 28bh February, Isb April ami 
18th March 1933, In each case tlio res¬ 
pective respondents presented petitions 
of appeal to the High Court against 
both the conviction and the sentence, in. 
exercise of the statutory right conferred 
on them by the Criminal Procedure 
Code, and the question in the present 
appeals is whether the orders of the 
High Court in each of the four cases, by 
which the sentences were reduced, were 
in conformity with the requirements of 
the Code. The Crown, as appellant, 
maintains that the orders were passed 
in violation of the statutvory provisions 
and were beyond the jurisdiction of the 
High Court, The Crown desires to test 
the validity of the procedure adopted 
by the High Court, but does not ask for 
any interference with the reduction of 
the sentences made by these orders. 
The sections of the Code which prescribe 
the procedure to be followed on presen¬ 
tation of a petition to the appellate 
Court, in this instance, the High Court, 
are as follows: 

“419. Every appeal shall be made in the form 
of a petition in writing presented by the appel¬ 
lant or his pleacer, and every such petition shall 
(unless the Court to which it is presented other¬ 
wise directs) be accompanied by a copy of the 
judgment or order appealed again.st, and, ii> 
cases tried by a jury, a cooy of the heads of the 
charge recorded under S. 367." 

“120. If the appellant is in jail, he may pres¬ 
ent bis petition of appeal and the copies ac:om' 
panying the ?ame to tho officer in charge of the 
jail, who shall thereupon forward such petition 
and copies to the proper appellate Court. ' 

“421.—(1) On receiving the petition and copy 
under 3. 419 or S. 420, the appellate Court shall 
peruse the same, and, if it considers that there 
is no sullicient ground for interfering, it may 
dismiss the appeal summarily:'' 

“Provided that no appeal presented under 
S. 419 shall he dismissed unless the appellant 
his pleader has had a reasooalde opportunity of 
betn^ beard in support of the same." 

“(2) Before dismissing an appeal under this 
section, the Court may call lor the record of the 
case, but shall not be bound to do so." 

“422. If the appellate Court does nob dismiss 
the appeal summarily, it shall cause notice to be 
given to the appellant or bis pleader, and to 
such officer as the Local Government may ap¬ 
point in this behalf, of the time and place at 
which such appeal will be heard, and shall, on 
the application of such officer, furnish him with 
a copy of the grounds of appeal; aod, in cases of 
appeals under S. 417, the appellate Court shall 
cause a hke notice to he giveu to the accused." 

“423.—(1) The appellate Court shall then send 
for the record of the case, if such record Is not 
already in Court. After perusing such record^ 
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and bearing tbe appellant or hi'i pleader, if he 
appears, and the Public Prosecutor, il hea-.pears, 
and. i'» case if an appeal under S 4l'», the ac¬ 
cused if he appears, the Court may, if it con¬ 
siders >hat ibeie is no sufficeut ground for in- 
ledering. dismiss the appeal, or may 

‘ (a) in an appeil from an order of acquittal, 
reverse /iuch order and direct that further in¬ 
quiry be mide, or that the aocu^ed be retried or 
commiited for trial, as the case may be, or find 
him guilty aud pass sentence on him according 
to law; 

"(b) in an appeal from a conviction, (1) re 
verse the finding and sentence and acquit or 
discharge the accused, or oreer him to he retried 
by a Courl of competent jurisdiction subocaiuate 
to such appellate Court or committed for trial, 
or (2) a ter the finding, maintaining tbe stn- 
tencti, or with cr without altering tbe finding, 
reduce the senience, « r (3) with or without such 
reduction and with or without altering the find¬ 
ing, alter the nature of tbe sentence, but, sub¬ 
ject to ihe provisionH of S. lOG, sub-S. (3), nob to 
as to enhance tbe same ; 

(c) in an appeal from any other order alter or 
reverse such order ; 

(d) make any amendment or any consequential 
or incidental order that may be just or proper, 

(2) Nothiug hereiu contained shall authorise 
tbe Court to alter or reverse the verdict of a jury 
unless it is of opinion that such verdict is errone¬ 
ous owing to a misdirec ion by the Judge, or to 
a misunderstanding on the part of the jury of 
tbs law as laid down by him.” 

The following facts are common to 
each of the four cases • No order was 
passed for summary dismissal of tbe 
appeal under S, 421 (1); no notice was 
sent in terms of S. 422 to the Legal 
Eemembraucer, who is the oflScer ap 
pointed by the Local Government ; the 
record was not sent for, as provided by 
S. 423 (l); in each case an advocate was 
present on behalf of the accused, when 
the order was made by tbe High Court, 
but none was present on behalf of the 
Crown. There were slight variations in 
the form of the orders In the case of 
two of the orders it was stated that the 
appeal was admitted, while a third 
order stated : ‘ This appeal is allowed 
on the question of sentence only,” the 
fourth Older is silent on this point. But 
all four orders are expressed as pro¬ 
nounced in exercise of the Court's crimi¬ 
nal appellate jurisdiction. On becom¬ 
ing aware of what had been done, the 
Deputy Legal Remembrancer approached 
the Acting Chief Justice (Sir Oharu 
Chandra Gbose) on tbe matter, and on 
8th August 1933, tbe latter passed an 
order in the following terms ; 

” This matter was mentioned before me on 
Thursday last by the Deputy Legal Bemembran- 
'Cer. I have no jurisdiction whatsoever to inter- 
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fere with the orders of the Division Bench. As 
Lort'Williams, J.. has written to me as Chief 
Justice that be would like to look into the 
matter further, 1 direct that the two learned 
Judges referred to oo this page (Lort-Williamg 
and McNair, JJ.) do form » Division Bench on 
Friday, '1th August at 4 p. m., when the Crown, 
if so advised, may mention the matter to the 
learned Judges.” 

Subsequei tly, the matter was men¬ 
tioned before the two learned Judges 
named in the above order, when the 
Advocate-General, on behalf of the 
Crown submitted that the orders in the 
four petitions of appeal were made with¬ 
out jurisdiction in respect that they bad 
been passed without notice bo the Legal 
Kemembrancer and without sending for 
the records, that they were therefore 
null and of no effect, and that the peti¬ 
tions should be disposed of according to 
law. Lort.Williams, J., passed one 
judgment in all four cases on 29kh 
August 1933, and McNair, J., delivered 
a separate judgment on 31st August 
1933 Both of the learned Judges held 
that they could nob review or alter their 
orders, except in regard to clerical errors 
within the meaning of S. 369 of the 
Code, but they differed as to tbe exis¬ 
tence of such errors in tbe orders in 
question, and no alteration or correction 
was made. In explanation and justi- 
hcabioD of the orders Lort Williams, J., 
stated as follows : 

” It is compUined that as tbe appeals were 
admitted, tbe usUdl notices ought to have been 
given, and the appeal heard as provided in 
Ss. 422 and 4*23, Criminal P. 0. In each of 
these orders as drawn up there are clerical errors 
and tbe form of the order is not in accordance 
with tbe judgment which I gave. This was 
overlooked when the orders were signed—what 
I said was, that there was no necessity to send 
for tbe record, and then I procee'led to give rea¬ 
sons why the sentences ought to be modified. 
According to my recollection nothing was said 
about admitting or dismi sing the appeal, bnt 
the effect of tbe order was that the appeal was 
dismissed summarily under S. 421, Criminal 
P. 0., and tbe sentence was varied under the 
Court's revisional powers, the pro.:eedingi hav¬ 
ing otherwise come to its knowledge within tbe 
meaning of S. 439, Criminal P. 0. 

This kind of order is not tbe usual one of ad¬ 
mission or rejection of the appeal, and doubt 
seems to have arisen in the mind of the Bench 
Clerk, and in the office, about the correct form 
of the order. In future, tbe senior Judge of the 
Criminal Bench should be consulted, when any 
doubt or difficulty arises about the form of the 

judgment of the Court. 

A number of similar orders were made by the 
Criminal Bench over which I pre-«ided two yeati 
ago, and no complaint was made by the Crown 
or by any one. This form jf order is convenient 
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asd useful, and is intended to save unnecessary 
waste of time, labour and ospense, which Is a 
matter not to be light]; dlsr<egarded in these 
difficult days. Where the Court is satlshed that 
the conviction was justidod, but tbiuks that 
there may bo grounds (or reduction of sentence, 
it will generally invite the Crown and the ap¬ 
pellant, or either of them, to furnish informa¬ 
tion in order to assist the Court to arrive at a 
decision. In such a oasa, the practice is to ad¬ 
mit the appeal on the question of sentence only, 
though it Is doubtful whether this proccdu>e is 
atrioily within the provisions of the Code. But 
where the Court does not require any further 
information on the point, it would be merely a 
waste of time, money and labour, to Issue notices 
and send for records, and summon parties whom 
the Court does not wish to hear. 

It must be remembered that the question of 
punish '' ent is peculiarly a matter for the Coart. 
Id revision the Crown has no right to seek to 
influence the Court on this question unless in¬ 
vited by the Court to do ao. The Deputy Legal 
Remembrancer must have overlooked this, when 
he complained to the Acting Chief Justice that 
be had a great deal to say upon the subject in 
connexion with the four sentences to which I 
have referred The Court always bears him 
with patience, but in revision neither party has 
any right of audience, though no order must be 
made to the prejudice of the accused, unless be 
has bad an opportunity of being heard. (Ss. 439 
and 440, Criminal P.G.) 

I am satisfiel that the Court has jurisdiction 
to proceed as it did. If such procedure were not 
strictly within the provisions of the Code, provi¬ 
sion for it ought to be made without delay. 
But in my opinion we have the power 
already. The powers of the Court in revision 
are almost unlimited. In particular it has 
-all the p were conferred rn a Court of appeal 
by Sa 423, 426, 427 and 428, Criminal P. C. In 
an appeal under S. 423 the Court has no power 
to enhance the sen tenet, bat it may do so in the 
exercise of its levisional powers. If the Ccurt 
has poiver to enhance tbs sentence in revision, 
surely it has power to modify or reduce it. The 
Court when bearing an appeal may alter the 
finding, and then under its revisional powers 
enhance the sentence. (See the case of 1015 Mad. 
868 (1), In the case r’f 22 0. W. N. 91 N •tes (2), 
the Rocustd bad pleaded guilty to murder, and 
bad been sent-ncfd to tianopotiation for life, 
and bad appealed. Tbe Court dismisbed the 
aimeal, because he had pleaded guilty, and tbe 
mfoizt um senteoce had been passed, bus in exer- 
•oise of its revisional powern, the Court altered 
the cooviotion to one undei 8. 304, 1 P. C., and 
sentenced the appellant to seven years’ rigorous 
Imprisonment." 

MoKair, J. stated as follows : 

The facts of each rase ard the orders made 
have been referred to in detail by my learned 
brother, asd it Is usneceBsary for me to analyse 
the ixaot procednte which was adopted, or tbe 
reason which pr ompted us to make the orders. 

1. Be Ball Rrddl, 1914 Mad 268=22 To 766=15 
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It may well be, as stated by ruy learned brother* 
that we intended to dismisH the appeals and to 
de'«l with the quehti'n of f^entoLco utcierouc 
powers rf revleion. Tbo ordtis, as worded, pur¬ 
port to shrw that tbe appeals wore admitted and 
the sonlencee reduced." 

These observations of the learned 
Judges appear to show either a confu¬ 
sion of thought as to the provisions of 
the Code or an attempt to justify a prac¬ 
tice which is inconsistent with its pro¬ 
visions. The jurisdiction of tlie Court 
in these matters is statutory, and the 
Court, however admirable its intentions, 
is not entitled to go outside these provi¬ 
sions and—in etfect—to legislate for it¬ 
self. Chap. XXXI of tlie Code, as its 
title bears, is a complete code relating 
to appeals, and the appellate -Court re¬ 
ferred to includes other Courts than the 
High Court. Chap. XXXII, on the other 
hand, confers a special jurisdiction on 
the High Court only as regards roJei ences 
and revision. On presentation of a 
petition of appeal in exercise of the 
statutory right conferred on the accused 
the appellate Court is given a power of 
summary dismissal by S. 4‘21, “if it con- 
eideis that there is no sufficient ground 
for interfering,“ and their Lordships 
have difficulty in understanding the 
suggestion of Lort-Williams, J., that the 
appeals could have been summarily dis¬ 
missed in tbe present case, since each 
appeal asked for reduction of sentence, 
and the appellate Court took tbe view 
that there was sufficient ground for in¬ 
terfering with the sentencas. Tlie terms 
of the section equally exclude the possi¬ 
bility of partial summary dismissal, e.g., 
in so far as the conviction is appealed 
against. 

Failing summary dismissal, the pro¬ 
visions of Ss. 422 and 423 apply 
and, in their Lordships’ opinion, the 
provisions as to notices in S 422 and 
the provision as to sending for the re¬ 
cord in S. 423 are clearly peremptory, 
and there can be no room for revision at 
that stage. The words ‘admitted’ and 
‘admission’ in reference to appeals which 
are not summarily dismissed, though not 
infrequently used in tbe Courts in 
India, do not appear to their Lordships 
to be happily chosen. From their ordi¬ 
nary meaning they would imply that 
tbe appeal requires to be admitted at 
this stage, whereas the appellate Courts 
are bound to deal with the appeal, and 
they can only do so when they have 
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complied with the preliminary steps of 
giving the statutory notices under 
S. 422, and sending for the record, which 
will enable the Court to deal with the 
appeal in accordance with the provisions 
of S. 423. The powers conferred on the 
appellate Court under S. 423 appear to 
be as ample as the High Court would 
have on revision under S. 439, with the 
exception of the power to enhance the 
sentence, and if the appeal is before 
a High Court, and it is thought to be 
desirable, there is no reason why the 
accused should not be w arned that, at 
the hearing on the petition, he may be 
called on to show cause why his sen¬ 
tence should not be enhanced. A simi¬ 
lar course was taken in the case of 1914 
Mad. 258 (l) which was referred to by 
Lort-Williams, J., although the decision 
of the Madras High Court on the main 
point in that case has been doubted in 
the decision of this Board in 1928 P. C. 
254 (3). In the other case referred to 
by the learned .Judge, 22 C. W. N. 91 
Note (2), the High Court first dismissed 
the appeal and thereafter exercised their 
power of revision; 1935 P. C. 35 (4). 

Their Lordships are therefore of opin¬ 
ion that the procedure of the High Court 
in the four appeals here in question was 
in violation of their statutory duty in 
respect of their failure to comply with 
the provisions of S. 422 as to notice to 
the Crown, and the provisions of S. 423 
as to sending for the record. Accor¬ 
dingly, their Lordships will humbly 
advise His Majesty that the appeals 
should be allowed, and that it should 
be declared that, upon the true construe- 
tion of the Criminal Procedure Code, the 
appellate Court is not entitled to 
dismiss an appeal summarily in terms of 
S. 421 unless the Court is satisfied that 
there is no sufficient ground for inter¬ 
fering in accordance with the relief 
sought in the appeal, and that where 
the appeal is not dismissed summarily, 
the Court is bound, in order to the dis¬ 
posal of the appeal, to comply with the 
provisions of S. 422 as to notice, and 
with the provisions of S. 423 as to send¬ 
ing for the record, if such record is not 
already in Court. In respect that the 
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appellant does not desire any order with 
regard to the reduction of the sentences,, 
no further order is necessary. 

K.s. Appeals allowed. 

Solicitors for Appellant - The Solicitor, 
India Office. 

Solicitors for Respondent— Sardccbstle- 
Sanders & Co., Clarice Rawlins & Co. and, 
Watkins & Hunter. 
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{Froin\ Madras) 

5th March 1935 
Lords Thankerton, Alness 
AND Sir Shadi Jjal. 

Rainakrtshna Ayyar —Appellant. 

V. * 

Parameswara Ayyar and others —Ees- 
pondents. 

Privy Council Appeal No. 51 of 1933. 

(a) Privy Council—Concurrent findings of 
lower Courts on facts will not be disturbed.' 

The concurrent findings of the Courts below, 
proceeding upon .an appreciation of the evidence- 
adduced by the parties, cannot be disturbed. 

[P 93 Oil- 

(b) Hindu Law—Coparcener transferring 
his share for nominal consideration to an¬ 
other in order to save it from creditors^— 
Held it did not extinguish his interest in 
estate. 

Where plaintiff, an improvident young man^ 
was induced to assign his share in joint family 
property in favour of his father-in-law fot_ a 
nominal consideration and the transfer was in¬ 
tended not to deprive him of his property but to- 
save it from his creditors. 

Held: that it did not extinguish his interest 
in the estate and that it was no bar to a suit for 
partition of the property. [P 93 0 1) 

Suhba Row —for Appellant. 

Sir Shadi Lai. — This appeal arisea 
out of an action brought by the plaintiff 
Parameswara Ayyar for partition of the 
property belonging to a Hindu caparce- 
nary consisting of himself and his father 
and brothers. The main defence to tha 
claim was that the plaintiff had parted 
with his share in the estate by a deed 
executed by him on 31st August 1916^ 
and ceased to have any interest in the 
property sought to be partitioned. This- 
plea has been overruled by the Court in 
India, with the result that the plaintiff 
has been granted a preliminary decree 
for partition of the joint estate. On this- 
appeal preferred by one of the brothers 
of the plaintiff (the father having died 
during the pendency of the suit in the- 
trial Court), it is again urged that the 
deed referred to above operates 'as a bar 
to the action. The circumstances which- 
led to the execution of the document^ 
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may be briefly stated. The plaintifl 
who W4S an improvident young man of 
loose oharaoter* had embarked upon a 
career of extravaganoe and reckless bor. 
rowing. Both his father and father-in- 
law, were therefore anxious to prevent 
his creditors fyom seizing his share in 
the estate in satir faction of the debts 
due to them. They accordingly induo- 
el him to assign his share in favour of 
his father-in-law for a nominal consi¬ 
deration of Rs. 1,000. But the High 
Oourt in concurrence with the trial 
iJudge have decided that the transfer 
was intended, not to deprive him of his 
property, but to save it from his credi¬ 
tors, and that it did not extinguish his 
interest in the estate. The concurrent 
findings of the Courts below, proceeding, 
as they do, upon an appreciation of the 
evidence adduced by the parties, cannot 

I be disturbed: and it is clear that the 
plaintiff, having successfully removed 
the obstacle in his way, must he held to 
be a coparcener in the joint property. 

In order to determine the property 
which was available for partition, the 
Courts had to adjudicate upon certain 
alienations of the coparcenary, property 
which were made by the plaintiff’s father 
after Slst August 1916. There are only 
two transactions which now require con¬ 
sideration. One of them is a gift made 
by the father in October 1916. Now the 
deed evidencing the gift contains an 
•express clause to the effect that in the 
svent of the donee dying without leav¬ 
ing any male issue, the gifted property 
would revert to the donor. It is be¬ 
yond dispute that the donee has died 
and left no male issue. The clause in 
question therefore comes into operation: 
and without impeaching the deed of 
^ift the plaintiff is entitled to claim 
the property as part of the estate 
which should be partitioned. 

The other transfer was made by the 
father on 12th November 1916, by an 
instrument which purported to sell to 
Ihis sister for a sum of Rs. 7,000 the pro¬ 
perty specified therein. There is how¬ 
ever no evidence that she ever paid the 
money which was the ostensible consi¬ 
deration for the transfer. Indeed as 
stated by the High Court, she does not 
lay any claim to the property, and has 
\in fact re-conveyed it to the appellant 
. who represents the joint family. The 
learned Judges of the High Court were 


therefore justified in treating it as part 
of the joint estate. 

No reasonable objection can be taken 
to the finding that the plaintiff ia en¬ 
titled to a share in the outstandings, if 
any realized by the defendants on be¬ 
half of the family. Their liovdships are 
of opinion that there is no substance in 
any of the grounds raised by the appel. 
lant, and they will therefore luimbly 
advise His Majesty that the appeal be 
dismissed and the judgment and the de¬ 
cree of the High Court be affirmed. 

K.S. A 2 )peal dismissed. 

Solicitors for Appellant —Harold She¬ 
phard. 

A. I. R. 1935 Privy Council 93 
(Frojti: Bombay) 

15th February 1935 

Lords T^A^’KERTON, Alkess and 
Sir Shadi Lal 

Liladhar Nemchand —Appellant. 

V. 

Raicji Jugjiwan —Respondent. 

Privy Council Appeal No. 68 of 1933. 

Contract—Contract made with plaintiff 
by At plaintiff s request plaintiff's name 
deleted and H's name substituted — Fresh 
contract made in H's name by A — 
Onus of proving that plaintiff was liable on 
contract in spite of altered term was on A. 

A contract note relating to shares was origin¬ 
ally drawn in plaintiff's favour: be requested 
appellant A to delete his name from the 
note, and to substitute for it the name of one 
H. The appellant duly did this: and a fresh 
contract note relating to the shares was made 
out in H's name, and sent to him by the ap¬ 
pellant. 

Held-, that the onus of proving that the 
plaintifi remained liable to appellant in respect 
of the shares despite the altered terms of con¬ 
tract was on the appellant and that very strong 
evidence was necessary to show that. 

[P 94 C 2] 

Lord Alness.—This appeal is taken 
from a final judgment or order of the 
High Court of Judicature at Bombay, 
dated 5th April 1932 which in effect 
reverses a judgment or order of that 
Court in its ordinary original civil juris¬ 
diction, dated 9th October 1931. The 
defendant in the suit in which these 
orders were pronounced, who is the pre¬ 
sent appellant, ie a share broker in 
Bombay. The plaintiff in the suit, who 
is the present respondent, was a client 
of bis. The principal question sub¬ 
mitted for the decision of the Board— 
a question of fact—is whether a sale for 
the settlement of April 1920, and a 
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purchase for the setblemenb of May 
1920, of 500 shares of the Simplex 
Mills, Ltd (hereinafter referred to as 
“Simplex,shares”) and certain resultant 
liransacbions, all of which were eflected 
by the appellant, were transactions for 
which the respondent was liable to the 
appellant. The first Court held that 
the respondent was liable; the appeal 
Court held that he was nob. On Ist 
December 19J2, the respondent insti. 
tubed the present suit against the appel¬ 
lant for the market value of nine shares 
of four mill companies in Bombay, which 
were said to have been handed by the 
respondent to the appellant, on or about 
16th May 1920, for sale. The appellant, 
in his written statement, averred that, 
on 20bh June 1920, these shares were 
handed over to him in security of the 
respondent’s indebtedness in respect of 
certain share dealings with him, and be 
also counter-claimed for certain sums 
alleged to be due to him by the respon¬ 
dent. The appellant claimed the right 
to retain the shares till he was paid the 
debt due to hi n, or to sell them in 
satisfaction of his claim against the 
respondent. 

In the suit an order was made, by 
consent, referring to the Commissicmer 
to take an account of the dealings bet¬ 
ween the parties from 1st January 1920, 
to 3 let October 1920, and to ascertain 
and report what sum was due by the 
one to the other on I6th May 1920, and 
20th June 1920. Tbe appellant duly 
lodged his account before the Commis¬ 
sioner, Mr. Wadia, and to these, objec- 
tioDS were lodged by the respondent. 
On 23rd March 1929 the Commissioner 
reported. He found that there was due 
by the respondent to the appellant 
Rs. 8.162 3-0 on 16th May 1920, 
Bs. 18,587-3-0 on 20th June 1920, 
Ks. 24,209-11-0 on 3lst October 1920. 
The transactions relating to the Simplex 
shares referred to supra were included 
in the accounts considered by the Com¬ 
missioner. 

The respoudent filed objections to the 
report of the Commissioner, whereupon 
the case came before Baker, J., for deci¬ 
sion. In the result, on I2th December 
1930, be set aside the report of Mr. 
Wadia, and remitted the case for^ con¬ 
sideration to another Commissioner, 
Mr Dadacbanji, who had, in the mean¬ 
time, succeeded the first Commissioner. 


On 29th June 1931, Mr. Dadachanji 
reported. He found that Rs- 2,849-11-0 
was due by tbe respondent to the appel- 
lanb on 16th May 1920, Rs. 3,375-6-0 
due by the appellant to the respondent 
on 20th June 1920, and Es. 2,247-3-0 
due by tbe respondent to the appellant 
on 3isb October 1920. The difference 
between the results arrived at by the 
two Comm.ssioners is due in large 
measure to the fact that the second 
Commissioner eliminated from tbe ac¬ 
counts certain dealings in respect of the 
600 Simplex shares referred to. 

The appellant filed exceptions to the 
second report, which were heard by 
Kania, J. On 9bh October 1931, he gave 
judgment, setting aside tae report, 
allowing all the appellant’s exceptionSr 
and restoring the report of the first Com¬ 
missioner. The respondent appealed 
against the judgment of Kania J., on 
the points decided against him, and, on 
5th April 1932, the appeal Court upheld 
the findings of the second Commissioner 
regarding the Simplex shares. Both 
Courts, it may be added, also dealt with 
a certain question of surcharge, which 
is not however before the Board in this 
appeal. The principal question for 
determination is whether the respondent 
is under liability to tbe appellant in 
respect of the contract relating to the 
Simplex shares. 

The respondent deponed that the con¬ 
tract note relating to these shares was 
originally drawn in his favour : that 
he requested the appellant, in so far 
as the Simplex shares were concerned, 
to delete his name from the note, and 
to substitute for it the name of one 
Halai : that the appellant duly did this: 
and that a fresh contract note relating 
to tbe Simplex shares was made out in 
Halai’s name, and sent to him by the 
appellant. The appellant, in his evi¬ 
dence, admitted these statements. A 
copy of the contract note, showing the 
deletion referred to, is before the Board. 
The appellant, nevertheless, maintained 
that the transactions relating to tbe 
Simplex shams were entered into by 
him, not for Halai, but for the plaintiff, 
and that tbe latter is liable in respect 
of them. 

The appellant’s counsel frankly ad¬ 
mitted that the onus rests on him of 
showing that, despite the altered terms 
of the contract note, the respondeat 
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remained liable to him in respect of the 
transactions in Simplex shares. The 
question before the Board therefore 
resolves itself into this : ^vhether the 
appellant has discharged that onus. 
Oounsei for the appellant advanced cer¬ 
tain arguments, leading, so he contended, 
to the eonolusion that the onus resting 
upon him had been discharged. Their 
Lordships have carefully considered the 
oontentions urged on behalf of the ap¬ 
pellant. but they regard these conten¬ 
tions as quite insufficient to yield the 
inference desired by him. Ihey find 
themselves in complete agreement with 
the judgment of Beaumont, C. «V,and, 
in particular, with the passage at 
pp. i84-5, where his Lordship says: 

“lDde«d 1 agree with most of tbe reasonings 
and the criticism on the accounts in the judg¬ 
ment of Kania, J., but T am unable to agree 
with the conclusion at which be arrived because 
it seema to me that he has not directed his 
mind to the real difficulty in tbe defendant’s 
way upon which the learned Commissioner Mr. 
Dhdacbanji based his decision The question on 
this appeal is vibether the plaintifi is liable in 
respect bf dealing-in 500 Simplex shaies. If he 
is liable it must be on a contract and tbe defen¬ 
dant must show the contract. Now, where is 
the COD tract on which the defendant says that 
the plaintifi is liable in respect of those Simplex 
shares? Ex. D is a contract note of tbe defen¬ 
dant addressed to the plaintifi in which he ori¬ 
ginally included amongst other dtalings a Padla 
transaction in respect of 500 Simplex sha es. 
They were to be sold for the April Vaida, and 
bought for the May Yaida. According to the 
defendant's own evidence, the plaintiff saw him 
and told him that that transaction should be in 
Halai’s naite, and accordingly the defendant 
struck out of this contract all reference to the 
500 Simplex shares, and according to bis own 
evidence he made out a new contract in respect 
of these shares with Hslai. Well now, the 
question before tbe Court being whether tbe 
contract in respect of tbe 500 Simplex shares 
was made with the plaintifi or Halai, when 
1 find that originally it was proposed to 
be made with tbe plaintiff, but that at his 
request it was altered and tbe contract was 
made with Halai, 1 should require very etroog 
evidence to show that notwitbstandiDg tbat 
alteration the plaintiff was to remain liable on 
the contract.” 

That evidence, in their Lordships’ 
opinion, is not forthcoming, and ac¬ 
cordingly the judgment of the appeal 
Court on tbe principal question in the 
case must stand. Tbe appellant how¬ 
ever oontende^ that the judgment of the 
appeal Court falls to be rectified in res¬ 
pect of the sum fopnd' due to him by 
the respondent. The appeal Court found 
One by the respondent to the appellant- 
»l57,099.11.0’at 16th May 1920, Eupees 
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874-11-0 at 20tli June 1920, Eupees 
6,497.3-0 at SUt October 1920. Now tbe 
appellant’s accounts from 2l8t June to 
31s6 October 1920, are accepted both by 
the Judges and by the Commissioners ; 
and they show for that period a loss of 
Be. 6,b22-^.0, incurred by the respon¬ 
dent. Included in that period there is 
shown : (a) In the July account, a loss 
of Eb. 3,000 on 100 Simplex shares ; (b) 
in the August account, a profit of Eupees 

8.717- 8-0 on iOO Simplex shares—in 
other words, a profit balance of Eupees 

6.717- 8-0. It is clear that tbe dealings 
in regard to 70 out of the 100 shares 
referred to are further dealings arising 
out of tbe original contract. In their 
Lordships' opinion these dealings fall to 
be eliminated from the account, just as 
the dealings arising out of the contract 
down to the June account have already 
been eliminated. 

Now, if the dealings in 70 of the 100 
shares are to be elirainated from the 
account, then seventh-tenths of Eupees 

6.717- 8-0, i. e,. Es 4,002.4-0 falls to be 
added to tbe debit balance of Eupees 
6,497-3-0 found by the appeal Court to 
be due by the respondeat to tbe appel¬ 
lant on 31st October I9k.0. The order 
pronounced by the appeal Court fails to 
be corrected to that extent, and should 
total Es. 10,499-7 0. Subject to that 
alteration upon the order, their Lord¬ 
ships will humbly advise His Majesty 
that the appeal should be dismissed. 
Tbe respondent will have the costs of 
tbe appeal. 

K S. Appeal dismissed. 

Solicitors for Appellant — Barrow, 
Rogers & Nevill. 

Solicitors for Eespondent — Harold 
Shephard. _ 

A. 1. R, 1935 Privy Council 95 

{From Bombay) 

11th March 1935. 

Lords Thankekton, Alness and 
Sib Shadi Lal. 

Vijaysingji Chhatrasingji — Applt. 

V. 

Shivsangji Bhimsanji —Eespondent. 

Privy Council Appeal No. 86 of 1933. 

(a) Hindu Law —Adoption—Death of son 
leaving no wife or son—Mother can adopt to 
her husband even though property has al¬ 
ready vested in some other person. 

Tbe power of a widow to adopt does not de¬ 
pend npoo the question of vesting or devesting 

of the estate. The purpose of an adoption is to 
aecnie the continuance of the line, and when 
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the natural fon Ins left no son to continue the 
line, nor a vridow to provide for its continuance 
by adoption, his mother can make a valid adop¬ 
tion to her deceased husband, although the 
estate is noi vested in her but has already ves- 


-«* 

Bbimsangji. Tbe elder son, Chandra- 
sangji, inherited the entire impartible 
estate, while the younger son, Bhim- 
sangji, received only maintenance." In 


ted in a collateral of the son ; 1933 P C 155, 
Pel.cn. CP97C1] 

(b) Hindu Law—Adoption—Bombay Presi¬ 
dency—Widow may adopt to husband even 
without authority from husband—Consent of 
kinsmen is not necessary. 

In the Bombay Presidency a widow, who has 
no authority from her deceased husband, may 
adopt a son to him and it is not necessary for 
her to obtain the consent of his kinsmen. It 
depends entirely upon her discretion whether 
she should or should not make an adoption, and 
her choice in the matter cannot be restricted. 

[P 97 C 2] 

W. II. Upjohn and J. M. Parikh^iox 
Appellant. 

P. F. Subba lioto—iox Respondent. 

Sir Shadi Lai.—The property, which 
is the subject-matter of the dispute in 
this appeal, is an impartible taluqdari 
estate called Ahima estate. It is situa¬ 
ted in the Kaira District of the Bombay 
Presidency, and the parties are agreed 
that the succession to the estate is 


governed by tbe rule of lineal primo¬ 
geniture, and that females are excluded 
from inheritance. The relationships of 
the persons concerned in the dispute is 
shown in the following pedigree table : 

Narsangji 


Rupaliba~Himatsangji=Surajba 
I (died 18S8} I 


Chandrasangji 
(died 6th April 1899) 
:widow Kesaiba, defendant 2 
adopted Mansangji, defen¬ 
dant 3, on 15-9*1917 


Chhatrasingji 
defendant 1, went in 
adoption to Bbamarai 
on 2 8-1916 


wife Dolatba, defendant 4 


Bajuba (born before the 
adoption of defendant 1) 
defendant 5. 


f 

Bbimsangji 

plaintiff 

(died on 22-1-1926) 

I _ 


Shivsangji 

added legal representa¬ 
tive of deceased 
plaintiff. 


Laxmansangji 
defendant 6. 


Himatsangji died in 1888, leaving him 
surviving two sons, Chandrasangji and 


April 1899, Chandrasangji died, and was 
succeeded by his son, Chhatrasingji. On 
2nd August 1915, Chhatrasingji was 
adopted by the widow of one Kunwar- 
sahib Bapusahib, the proprietor of the 
impartible estate of Bhamaria, which is 
a larger estate than tbe Ahima estate. 
Though Chhatrasingji was, at that time, 
a married man of about 33 years of age, 
his adoption was in accordance with 
the Hindu law as recognized in tbe 
Bombay Presidency. He consequently 
became a member of the adoptive 
family. 

Thereupon, Kesarba, the widow of 
Chandrasangji, adopted Mansangji as a 
son to her deceased husband ; and the 
factum of this adoption, which was 
made on 15th September 1917, is no 
longer a matter in controversy between 
the parties. Its validity, raises an im¬ 
portant issue which their Lordships 
have to determine. The suit, which has 
led to the present appeal, was com*, 
menced on 9th February 1918, by 
Chhatrasingji’s paternal uncle, Bhim- 
sangji, who claimed the Ahima estate on 
the ground that Chhatrasingji, by rea¬ 
son of his adoption in the Bhamaria 
family, had forfeited his right in the 
Ahima estate, which then devolved 
upon the plaintiff in accordance with 
the rule of lineal primogeniture. The 
defence to this claim was twofold. It 
was urged that Chhatrasingji, in whom 
the estate had vested on the death of 
his natural father, was not divested of 
that estate when he was adopted in tbe 
other family; and that, at any rate, the 
plaintiff was not entitled to succeed to 
it in the presence of Mansangji, who, as 
the adopted son of Chandrasangji, had a 
prior right of succession. 

The High Court, concurring with the 
trial Court, have pronounced against 
the validity of the adoption of Man¬ 
sangji, and also held that Chhatrasingjh 
owing to his adoption in the Bhamaria 
family, ceased to be a member of the 
Ahima family, and lost his right in the 
estate of his natural family. They have 
accordingly decreed the claim in respect 
of the properties which constitute the 
impartible estate of Ahima. Both these 
questions are again raised on this appeal 
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'is argued that, in view of the 
lesoent jadgment of'this Board in 1933 
]^«l 0. 155 (l), the adoption of Man¬ 
ning jl -should be held to be valid; and 
Idiat, as he musi; take precedence over 
'the plaintiff in the matter of succession, 
the suit brought by the latter must be 
dismissed. The High Court declared 
the adoption to be invalid upan-^the 
ground that, though Ghhatraaingw with 
his wife went over to the afloptive 
family and severed all connexion 
with the natural family, including 
the heritage and the gotra of the 
latter family, Kesarba could not 
make an adoption which v/ould have 
the effect of divesting the entate which 
had vested in the plaintiff. The learned 
Judge proceeded upon the principle that 
* widow cannot adopt a son to her de¬ 
ceased husband, if by 8^ doing she would 
defeat an estate other/ than her own. 
This view cannot now regarded as a 
correct exposition of the law. As ob¬ 
served by this Board in 1933 P. C. 
155 (l), the power of a widow to adopt 
docs not depend upon the question of 
vesting or divesting of the estate. The 
purpose of an adoption is to secure, the 
continuance of the line, and when the 
natural son has left no son to continue 
the Hue, nor a widow to provide for its 
continuance by adoptiou, his mother can 
make a valid adoption to her deceased 
husband, although the estate is not ves¬ 
ted in her. 


inheritance. But there is no evidence to 
prove any improper motive, and if the 
adoption causes barm to the plaintiff, it 
nevertheless confeis spiritual benefit 
upon the husband. Moreover, the rule is 
firmly established that in the Bombay 
Presidency a widow, who has no autho¬ 
rity from her deceased husband, may 
odopt a son to him, and that it is not 
necessary for her to obtain the consent 
of bis kinsmen, it, depends entirely 
upon her discretion whether she should 
or should not make an adoption, and her 
choice in the matter cannot be restric¬ 
ted. The result is that Mansangji is the 
adopted son of Chandrasangjl, and that 
bis adoption is not open to any valid ob¬ 
jection. It is clear that in his presence 
the plaintiff cannot inherit the estate. 
In view of the insurmountable ob¬ 
stacles created by this adoption in the 
way of the plaintiff, it is unnecessary to 
adjudicate upon the right of Chliabra- 
singji to retain, after his adoption in the 
Bbamaria family, the estate which he 
had inherited in the Ahima family. Ac- 
cordingly their Lordships will humbly 
advise His Majesty that this appeal 
should be allowed, and the suit dis¬ 
missed with costs throughout. 

K.S. Appeal allowed. 

Solicitors for Appellant— T. L. Wilson 
& Go. 

Solicitors for Kespondent -Hy. S. L. 
Polak & Co. 


. It was on this ground that the adop- 
jbioQ in that case, wbUa was made by 
A widow after the death of her natural 
eon without leaving a son or a widow, 
was found to be valid, though the estate 
had vested in, a collateral of the son. In 
the present case the natural son with 
his wife having ceased to exist for the 
purpose of continuing the line in the 
Ahima family, hU mother was entitled 
to make an adoption to secure that ob¬ 
ject. The adoption of Mansangji un- 
•doubtedly served the purposei in ques¬ 
tion, and it cannot be impeached simply 
'because it would defeat the estate which 
•had vested in some other person. 

It is however contended that the ad- 
option w.as made by Kesarba, not for 
the spiritual benefit of her husband, but 
in order to.deprive the plaintiff of bis 

K 1. Amarendra Mansiogh v.-Sanatan silogb, 1SS8 
•♦ o p 0 i 66 «i 48 1 0441=601 A 242=12 Pst 642 
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(From Allahabad) 

5th March 1935 

Lord Thankebton, Sib Lancelot 
Sanderson and Sir Shadi Lal 

Patel Ckhotabhai and others — Appel¬ 
lants. 

V. 

Jnan Chandra Basak and others —Res¬ 
pondents. 

Privy Council Appeal No. 70 of 1932* 
Allahabad, Appeal No. 36 of 1929. 

Trust*—Intention to create trust must be 
indicated with reasonable certainty. 

The intentioD lo create a trust must be indi¬ 
cated by words or acts with reasonable certainty. 
The purpose of the trust, the trust property, 
and the beneficiaries must be indicated and in 
such a way that the trust could be administered 
by the Court if the occasion arose. [P 102 O 1, 2] 

Upjohn^ DeGruyther, Parikh and j9. B. 
Lal-rfor Appellants. 

Sir Lancelot Sanderson. — This is 
.anappeal against a decree of the Higir 
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Court of Allahabad dated I2th June 
1929 ■which affirmed a decree of the 
Additional Subordinate Judge at Bena¬ 
res, dated 30th November 1926. The 
litigation relates to a dispute between 
the plaintiffs and the added defendants 
on the one hand and the first three de¬ 
fendants on the other, with regard to 
certain property mentioned in the sche¬ 
dule to the plaint. All the parties are 
followers of the Badba Swami religion 
and the questions relating to the said 
property involve the consideration of the 
doctrines, tenets and principles of that 
religion, which are of vital importance 
to them and are of great interest to any 
student of theology. The suit was 
brought by the plaintiffs (one of whom, 
viz., Patel Chota Bhai has died since the 
initiation of the suit) who alleged^ that 
they were followers of the true faith of 
the sdd religion against Jnan Chandra 
BasaS Anand Sarup and the Radha 
Swami Satsang Sabha, a registered body 
through its secretary, Mr. Nibal Chand, 
for a declaratory decree to the following 
c t * 

>> (1)—(a) That the so-called Badha Swami 
Trust administering the properties shown in the 
schedule marked A is not, in law, a legal and 
valid trust, nor of the kind or nature alleged by 
the defendants, (b) That the said trust, if any 
is not a trust created or existing for public pur¬ 
pose of a charitable or religious nature or one 
to which the provisions of Act 14 of 1920 
apply (c) That defendant 1 or 2 or any followers 
of defendant 2 represented by defendant 3 indi¬ 
vidually or collectively possess no interest in the 
alleged trust or in the properties administered by 
it or in the affairs of the Satsang and its bran¬ 
ches attached to the Radha Swami Central Ad¬ 
ministrative Council. (2) To grant such further 
relief as the Court may deem fit and proper.” 

These defendants were alleged by the 
plaintiffs to be dissentients from the 
true faith, and that defendant 2, Anand 
Sarup Sahib, had been set up as the 
“Sant Sat Gain’’ by these defendants 
and other persons acting with them. 
Subsequently, certain other persons -were 
added as defendants to the suit, one of 
whom, viz., Gurmouj Saran alias Moti 
Ram. afterwards became a plaintiff and 
the added defendants are now respon- 
dents 4 to 9. One of the added defen¬ 
dants, viz., Sahib Madho Prasad, is 
alleged by the plaintiffs to be the re^ 
cognized Sant Sab Guru of the true faith 
of'the said religion. As already stated, 
the added defendants supported the case 
of the plaintiffs. The Subordinate Judge 
dismissed the suit with costs. The 
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plaintiffs appealed to the High Court 
which, on 12th June 1929, dismissed the* 
appeal with costs, hence this appeal by 
the plaintiffs to His Majesty in Council. 

The defendant-respondents did not 
file any case in reply to the plaintiffs^ 
appeal; consequently their Lordships 
have not had the advantage of hearing 
any argument on their behalf, but the- 
learned counsel who appeared for the 
plaintiff-appellants, have drawn their 
Lordships’ attention very carefully and 
fully to the material documents and evi¬ 
dence in the suit, and to the contentions 
set up by the defendants in the Courts 
in India. The suit was instituted in 
consequence of the following matters. 
In September 1923, Jnan Chandra Basak». 
the first defendant presented an appli¬ 
cation in the Court of the District Judge- 
of Agra against Gurmouj Saran, descri¬ 
bed as the Trustee and Secretary, Radha- 
Swami Trust, Allahabad and Madhav 
Prasad Sinha Sahib, described as Trustee 
of the Radha Swami Trust. The appli¬ 
cation purported to be made under S. 3„ 
Charitable Religious Trusts Act, 1920, 
(Act 14 of 1920), which provides as fol-; 
lows: 

” Save as hereinafter provided in this Act, any' 
person having an interest in any express or con-' 
structive trust created or existing for a publicj 
purpose of a charitable or religious nature may 
apply by petition to the Court within the localj 
limits of whose jurisdiction any substantial 
part of the subject matter of the trust is situat^ 
to obtain an order emobdying all or any of the' 
following directions, namely: 

(1) directing the trustee to furnish the peti¬ 
tioner through the Court with particulars as to 
the nature and objects of the trust, and of the 
value, condition, management and application 
of the subject-matter of the trust, and of the 
income belonging theretp, or as to any of these 
matters; and (2) directing that the accounts of 
the trust shall be examined and audited: 

Provided that no person shall apply for any 
such direction in respect of accounts relating to 
a period more than three years prior to the date 
of the petition.” 

The material parts of the petition are 
as follows: 

”1. That there is in existence a charitable and' 
Religious Trust, known as the ‘Radha Swamj 
Trust,' which was formed in 1904 by the Radha 
Swami Central Administrative Council, a body 
elected in 1902 by the votes of the members of 
the Radha Swami Faith, for the collection, pre¬ 
servation and administration of properties, move¬ 
able and immovable, that had till then been 
dedicated or might thereafter be dedicated to 
Radha Swami Dayal or that might be acquired 
for a present to Radha Swami Satsang'. 

2. 'That the immovable properties vested in 
the said Trust include the Holy Samadhs of thfr 
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past Sant Sat Gurus, i. e., the leaders of the 
Radha Swam! Faith and other places of worship 
held sacred by the Badba Swami community 
and properties dedicated to, or acquired with 
monies presented to, Badba Swami Dayal in the 
form of ‘bhents* and other contributions by the 
members of the Badha Swami community. 

4. That the applicant is a person having; an 
interest in the said Trust in the following ways: 

(a) That be is a follower of the Radha Swami 
Faith for over 38 years and that for a long time, 
both before and after the creation of the said 
Trust, be has contributed his humble mite 
towards the properties and funds made over to, 
and administered by, the said Trust and that he 
has all along been in the enjoyment of his right 
of access for religious purposes to all the Holy 
Samadhs and other places held sacred by the 
members of the Badba Swami community and 
administered by the said Trust as part of the 
Trust property; (b) that the applicant made a 
'bhent' (present) of Bs. 2,000 about the year 1903 
and in lieu thereof was granted a life allowance 
of Bs. 5 per mensem which the applicant has 
since then been receiving from the said Trust.” 

The applicant prayed that the Court 
should order that the said persons men¬ 
tioned in the petition should furnish 
the information therein asked for as to 
immovable properties, cash balances, 
value of the alleged trust property and 
many other matters. 

It was alleged that this application 
gave great offence to the followers of the 
true faith and thereupon three of such 
followers (two of whom were subsequen¬ 
tly plaintiffs in the suit), submitted to 
the Court that there was no legal and 
valid trust, that the provisions of Act 
14 of 1920 did not apply and that the 
petitioners bad no interest in the mat. 
ters referred to and they undertook to 
file a suit in accordance with the pro. 
visions of S. 5 (3) of the said Act. The 
District Judge accordingly, by his order 
on 20th December 1923, stayed the pro¬ 
ceedings, and the suit was filed on 17th 
March 1924. The main question in the 
appeal is whether there is a valid legal 
trust in respect of the properties men¬ 
tioned in the schedule attached to the 
plaint, known as the “Radha Swami 
Trust” as alleged by the contesting de¬ 
fendants. They alleged that there was 
a trust for a public purpose of a charit¬ 
able and religious nature. Both the 
Courts in India decided the question in 
favour of the contesting defendants. In 
order to appreciate the contentions 
which have been urged by the respective 
parties during the litigation with regard 
to this question, it is necessary ip their 
Lordships’ opinion to refer shortly to 


Lancelot Sanderson) Privy Council 99 

the foundation and naturo of the reli¬ 
gion, its tenets and doctrines, the posi¬ 
tion of tho Sant Sat Guru, and the man¬ 
ner in which the properties whicli are 
said to be the subject of tho alleged 
trust, were acquired. It is common 
ground that the faith or religion was 
founded in the year 18GI by Swami Shiv 
Dayal; he departed from this world, to 
use the expression of his followers, in 
1878. All persons, wheUier Hindus, 
Mohammadans, Parsis on Christians can 
be initiated into this religion provided 
they are found to be fit and suitable by 
the spiritual head or “Guru.” and when 
initiated, they are called “Sat Sangis.” 
The object of the religion is to attain 
true and perfect salvation by the libera¬ 
tion of the spirit from the bondage of 
mind aod matter, which can only be 
achieved by following the practices pre¬ 
scribed by the^ religion. The founder 
was the first “Sant Sat Guru.” After 
his departure from this world one called 
“Huzur” was the second “Sant Sat 
Guru”; he acted from 1878 until 1898, 
when he, too, departed from this world. 
Then one called “Maharaj Sahib” be¬ 
came “Sant Sat Guru” until 1907. Both 
parties recognise the above-named three 
persons as ‘ Sant Sat Gurus.” 

The doctrines and tenets of the reli- 
gion depend upon the writings and teach¬ 
ings of these three persons, and there is 
no dispute between the parties as bo 
them. Both parties regard them as 
authoritative and binding upon the Sat 
Sangis: they do not, however, agree as to 
the position of the “Sant Sat Guru” in 
relation to the Radha Swami Faith. 
As regards this last-mentioned matter, 
the plaintiffs hold that the spiritual 
leader of their religion for the time 
being, known as the “Sant Sat Guru,” is 
the incarnation of the Supreme Being in 
human form. 

On the other hand, the contesting de¬ 
fendants say that the “Sant Sat Guru” is 
the representative of and is in com. 
munion with the Supreme Being, bub 
they do not accept the plaintiffs’ con¬ 
tention that the Supreme Being is in¬ 
carnate in the Sant Sat Guru.” 

The learned Subordinate Judge, after 
hearing the evidence, came to the con¬ 
clusion that the “Sant Sat Guru” may 
be described as 

"a person who has risen to such height spiri¬ 
tually that the Supreme Being rends a ray or 
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current from his own to him that he may ac* 
complifh Ilis mission under his impulse.” 

The learned Judge said that as an 
issue had been raised upon this matter 
he had to deal with it, otherwise he 
would have refrained from sayiog any¬ 
thing on this point. Fortunately, their 
Lordships do not find it necessary to 
express any opinion in respect of this 
issue, inasmuch as the appeal falls to be, 
decided upon grounds which are inde¬ 
pendent of the above-mentioned issue 
and are sufficient for the disposal of the 
appeal whichever view of the above- 
mentioned question is taken. The fol¬ 
lowing passages illustrate to teachings 
and doctrines as to the relations bet¬ 
ween the Sant Sat Guru” and the ini¬ 
tiated; they have been accepted by both 
parties as supreme and uncontrollable 
mandates— 

“Serve the Sat Guru with your heart, body 
and riches and consider him as Sat Purush.” 

Ihetervice performed by means'of motley is 
that “it may be utilised in the services of the 
Spiritua! Guide ” 

“Worship the Guru every moment, no other 
deity is equal to him.” 

“'J hese who slavishly follow the Shariyat 
(creed of law) always remain tied to (he world. 
They will never find access (o Durbar of the 
Supreme Being. But those who serve the Sat 
Guru of the time with body, and mind and 
wealth, will secure entrance to the presence of 
the Supreme Being. The Sat Guru Himself is 
the Supreme Being; to serve him is to serve the 
Supreme Being. Those who seek the Supreme 
Being ignoring the Sant Snt Guru will never 
find the Supreme Being Those who are enga¬ 
ged in service of the Sat Guru have actually 
met with the Supreme Being. When their eyes 
open, they will see it (i. e., that the Sant Sat 
Guru is the Supreme Being Himself) and until 
their eyes open fully they should, relying on 
the svoid of Sant Sat Guru, continue in His 
service, go on attending Satsang and continue 
increasing their faith in and love for the 
“charans” of Sunt Sat Guru. One day the 
whole secret will be revealed to them.” 

“Any one desirous of reaching the Suprere 
Being must search for a Sant Sat Guru (in¬ 
carnation of the Supreme Being) or a Sadh Guru 
(one who has reached the top of the second 
grand division) and invoke His help, and receive 
instructions from one tf these Supreme Guides, 
as to the manner of his devotion and procedure. 

A Sant Sat Guru is He who has either descen¬ 
ded directly from the Highest Division or re¬ 
ached that quarter by practice of Surat Shabd 
Yoga under the immediate direction of the 
former. The first personage or the Supreme 
Father and sole master is a vast and boundless 
Ocean of Spirit and Love and Joy from whom 
the Original Spirit or word current emanated. 
The second personage or the Supreme Mother 
is the Original Spirit and Sound Current, the 
prime mover, creiator, noorisher and supporter 
of the whole creation. It is the connecting link 


between the Snpreme Father and the son o; 
disciple, and leads the way and helps the son in 
returning to the Father’s Highest Mahsioti’.' 

The third, the Supreme Son or Sant Sat Gnru 
is the Representative of the Supreme Father in 
human form on this earth. This incarnation 
of the Supreme Father or His Special and 
Beloved son Sant Sat Guru appears now and 
then in this world for the purpose of saving 
spirits from going down to the lower regions and 
raising them to the higher spheres, and finally 
to the Mansion of the Supreme Father. The 
fourth, the disciple, the son or human being is 
a ray or drop descended from the Supreme Sun cr 
Boundless Ocean of Spirit Love and Joy, but his 
attention having been diverted by mind and 
matter towards the material creation down 
below, he has lost all knowledge of the Supreme 
Father and His Highest Mansion, and oannot 
now return to His Holy Abode without the help 
externally of Supreme Father or His Special and 
Beloved Son assuming human form of a Sant 
Sat Guru, and internally, of the Supreme 
Mother or the connecting Spirit and Sound 
Current between the Supreme Father and the 
disciple or son who illumines the heart of a 
sincere lover andidevobee and sheds grace and 
money upon him.” 

There are many other extracts to 
which their Lordahips’ attention was 
directed; they are to much the same 
effect and it is not necessary to refer, to 
them in detail. The properties, which 
are the subject-matter of the suit, were 
acquired with monies presented to the 
“Sant Sat Garu” in the form of “bhenta” 
or other contributions by the followers 
of the Hadha Swami Faith, and one of. 
the points strongly relied upon by the 
plaintiff appellants is that, having re¬ 
gard to the spiritual position of the 
‘Saot Sab Guru," whether he is re-, 
garded as the incarnation of the 
Supreme Being in human form, or as one 
of such spiritual height as to be in com¬ 
munion with the Supreme Being and to 
be his Bepresentative on earth, it is 
almost inconceivable that the followers 
of the Faith when making their gifts 
to the “Sant Sat Guru,” intended to 
create a “trust” within the meaning of 
Act 14 of 1920, of which they, the 
donors and worshippers, should be the 
beneficiaries. It is necessary now to 
refer to certain material facts. In 1902i 
while Maharaja was the “Sant Sat 
Guru,” a council was formed, called the 
Central Council Radba Swami Satsang. 
In the notice issued to the followers of 
the Faith calling a meeting to form the 
Council, it was stated that 

“We have repeatedly received the news which 
show that some of the Satsangis take such 
ceediugs and are of such character as canseic' 
terference with the proceedings of Badha Bwaiu 
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8at&att({ and it is apprshanded that b; fornintion 
oz diHerent parties, the real object of Radha 
6wami Mat that all the persona should make 
amd reader service to Radha Swaml Dayal may 
be lost. The object of establishing the Sabha is 
npt to offer any kind of obstruction to the 
devotion, Sewa (service) and Supremacy of the 
Sant Sat Guru whenever in future He mani¬ 
fests Himself. At that time this Sabha will 
only help Him in the nanasoment of the 
Satsang and His orders will have priority in 
respect of all the matters and He will be treated 
a Nijputra or successor of Rndba Swami. In 
every matter. He shall have lull and unques¬ 
tionable power.*’ 

The docament declaring the constitu¬ 
tional powers of the Central Council ap¬ 
pears to have come into being in June 
1904, and the material passages are as 
follows : 

“l. The constitutional powers of the Central 
Oounoil Radha Swami Satsang which was estab¬ 
lished in the year 1902 by a majority of votes of 
the members of the Radha Swami Faith are as 
below :— 

(a) To regulato the conduct of business per- 
taiuing to the Radha Swami Satsang and its 
branches and of the followers of the Radba 
Swami religion, (b) to collect, preserve and ed* 
minister the properties, moveable and immovable 
that have been or may hereafter be dedicated to 
Radha Swami Dayal or that may be acquired for 
or presented to the Radba Swami Satsang for 
the furtherance of the objects of the Satsang, 
(o) to do the above and all such other things as 
ate incidental or conducive to the attainment of 
the above objects in accordance with the direc¬ 
tions of the Sant Sat Guru for the time being, if 
any, who is recognized the representative of 
the Supreme Creator, Radha Swami Dayal, and 
whose mandates shall be paramount and abso¬ 
lute in all the matters referred to above. 

9. All property of Radha Swami Satsang and 
its branches both moveable and immovable which 
exists at present or may hereafter be presented 
to Radha Swami Dayal or be otherwise acquired, 
will, fox the maintenance and advancement of 
the objects of theSatf^ang, he'vested in a body 
of trustees designated the ‘Radha Swami Trust.’ 

22. The Radba Swami Trust shall prescribe 
rules for the proper care and custody of the 
moveable and immovable property belonging to 
the Satsang and its branches and for the proper 
maintenance of accounts. 

25. The Trust shall be revocable at the discre¬ 
tion of the Council and the trustees shall hold 
their office at its pleasure. 

27. All immovable property as soon as acquired 
by Satsang, either as a present or offering, shall 
be conveyed in the name of the Radha Swami 
Trast.”' 

In October 1904, what was called a 
“Trust Deed’* 'was executed by certain 
Enembers of the Central Council. The 
executants included the then “Bant Bat 
Guru/' “Maharaj/’ who used his own 
name, viz.* Brabm Shankar Misra, Ma> 
dhn Prasad, the “Sant-Bat Guru" recog. 
nizedc plaidtiffs- and tbei^fr party 

Aitbt^he death at “Maharaj/'andTEamta 


Prasad Sinha, who was the first “Guru" 
adopted by the alleged dissenters, name¬ 
ly the party, to which the contesting de¬ 
fendants belong. The objects of the 
“Trust” as stated in the deed were as 
follows : 

OBJECTS OF THE TRUST. 

“The Trustees named above or those that may 
be appointed hereafter to succeed them, all of 
whom will hereafter be called ‘trustees’ shall 
collect, preserve, administer', and if nocessary, 
alienate the properties, moveable or immovable, 
that have been or may hereafter be dedicated to 
the Supreme Being, Radha Swami Dayal, or that 
may be acquired for or pre-ented to the Radha 
Swami Satsang and its branches, in accordance 
with such directions as may, from time to time, 
be issued in this behalf by the said Council or 
the Sant Sat Guru for the time being, if any, 
who is recogniz.ed as the representative of the 
Supreme Being Radha Swami Dayal, and as such 
is the sole master of all moveable and immovable 
properties of the aforesaid Satsang, provided that 
Saoiadhs and places of public worship of the 
Radba Swami Satsang shall at no time be alie¬ 
nated,” 

A similar clause appears in a later 
deed, viz., 2nd January 1920. By a 
clause relating to byelaws, it was pro¬ 
vided that : 

BYE LAWS OF THE TRUST. 

“1. Irrespective of what is prescribed by the 
following rules, all mandates of the Sant Sat 
Guru of the time regarding the disposal of the 
moveable and immovable properties of tbs Sab- 
sang and its branches or other matters con¬ 
nected with the Trust, shall be carried out by 
the trustees. 

2. The Trust sh.ill be revocable at the discre¬ 
tion of the Council and the trustees shall hold 
their office at its pleasure. 

4. All immovable properties, as soon as ac¬ 
quired by the aforesaid Satsang either as present 
or offerings or by purchase, or otherwise, shall 
be forthwith conveyed in the name of the trus¬ 
tees.” 

There was attached to the deed a 
specification of the properties alleged to 
be held in trust. In April 1907, certain 
“loan rules” were issued by the Central 
Council ; it was stated that in order to 
obviate the serious dilhcultles, hardships 
and loss which Sat Sangis have often to 
undergo in obtaining loans, and to afford 
them all reasonable facilities, the rules 
were sanctioned for the grant of loans 
to them. These rules provided for the 
carrying on a sort of banking business, 
whereby loans were to be made at inter¬ 
est either on security or guarantee, an 
object which is hardly consistent with 
the alleged trust being of a religious or 
charitable nature. In 1907, “Maharaj,” 
the third “Sant Sat Guru,” died. It was 
alleged by the plaintiff-appellants that 
before he died he had indicated, as to 
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bis successor, that the divine current 
was in female form in his own sister, 
who was known as Buaji Sahiba j but he 
declared that she would not publicly 
hold or preside at Satsang, as she was a 
pardanashin lady, and that, during her 
lifetime, the Satsang would be conduc¬ 
ted in accordance with her directions 
and orders under the presidency of Rai 
Sahib Madho Prasad Sinha Sahib,known 
as Bapuji Maharaj (respondent 4), who 
would succeed her, and that the fol¬ 
lowers of the true faith, in accordance 
with the tenets thereof, acted upon this 
declaration and accepted the lady as the 
next Sant Sat Guru accordingly. In 
1910, some Sat Sangis followed the lead 
of Kamta Prasad Sinha and be became 
the Sant Sat Guru ’ of the so-called 
dissentient party, who formed them, 
selves into a body called the Eadha 
Swami Satsang Sabha at Agra, which 
body was defendant 3 in the suit; subse¬ 
quently, Anand Sarup, defendant 2 be¬ 
came the Guru” of that party. 

In 1913, Buaji Sahiba died and Madho 
Prasad was accepted by the plaintiflf-ap- 
pellants’ party as the true and only “Sant 
Sat Guru.” Both the Courts in India 
held tnat the deed of October 1904, 
cannot be treated as a title deed creat- 
ing a legal trust, and their Lordships 
agree with them in this respect. The 
High Court however considered that it 

was to be regarded as a document contain- 

log admissions in unmistakable terms as 
to the character and nature of the pro¬ 
perties therein referred to, and the High 
Court’s conclusion was as follows : 

"We think that the statements contained in 
this deed coupled with those contained in the 
notices and circulars as well as the subsequent 
conduct of the Gurus themselves, can leave no 
doubt in our minds that these properties were 
not treated as the private of the Gurus, but 
were set apart as the properties belonging to 
the Sat Sang and its branches and held in trust 
by the trustees for the furtherance of the object 
of the Sat Sang.” 

With great respect to the learned 
Judges, their Lordships are not able to 
agree with their decision. It may be 
that the offerings to the Sant Safe Guru, 
by means of which the properties were 
acquired, were not only for the personal 
use of the Sant Sat Guru, but also for 
the advancement of the faith, but in 
order that such a trust, as is relied upon 
by the contesting defendants in this 
case, may be valid and enforceable ac¬ 


cording to law, certain material matters^ 
must be ascertainable. In the first 
place it is material to ascertain the 
author or authors of the alleged trust. 
Next the intention to creat a trust must 
be indicated by words or acts with rea- 
sonable certainty. The purpose of the 
trust, the trust property, and the bene¬ 
ficiaries must be indicated and in such 
a way that the trust could be admini- 
stered by the Court if the occasion arose. 

It is necessary therefore to consider 
who was the author or who were the 
authors of the trust which is alleged by 
the contesting defendants, to have been 
for a public purpose of a charitable or 
religious nature. Their Lordships agree 
with the contention of the plaintiff-ap- 
pellants that the followers of the true 
faith when making their gifts to the 
Sant Sat Guru”, whom they regarded 
as their spiritual head (whether he was 
the incarnation of the Supreme Being 
or only bis representative) in accordance 
with the mandates of their religion, 
cannot be supposed to have intended to 
create any trust. In this connexion, it 
is material to notice that the High Court 
accepted the same view in that they 
said that 

"when the members of this faith make gifts to 
Badha Swami Dayal in the person of the Gura, 
they do not conoern themselves with the man* 
ner in which the gifts will be used”. 

This seems to their Lordships an emi¬ 
nently reasonable conclusion when the 
position and authority of the “Sant Sat 
Guru”, the complete and absolute sub¬ 
mission of his followers to him, and the 
above-mentioned teachings and doct¬ 
rines are taken into consideration. It 
cannot therefore be said that the donors 
of the gifts were the authors of the al¬ 
leged public trust. But it is to be re¬ 
membered that the properties, which 
are alleged to be the subject of the trust, 
were acquired by means of the said gifts 
made to the Sant Sat Guru in the form 
of bhents” and other contributions. 
Can it then be said that any of the three 
Sant Sat Gurus” to whom the gifts 
were made created such a trust as is 
relied upon by the contesting defend¬ 
ants ? Their Lordships can find no trace 
of the creation of any trust prior to tho 
time when the above-mentioned oonnoil 
was formed. When the constitutionai 
powerS'Of the Central Council were dec¬ 
lared, it was at the very outset provided 
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si^hat the oQUncll was to do the things 
tnentioned in the declaration and other 
tnatters incidental thereto, in accordance 
'with the directions of the Sant Sat Guru 
for the time being, if any, who is re- 
■eognised as the representative of the 
Supreme Creator Radha Swami Dayal 
ifcnd whose mandates shall be paramount 
and absolute in all the matters referred 
to therein. 

In the alleged trust deed itself the 
“Sant Sat Guru” for the time being is 
recognised as the representative of the 
Supreme Being and as such, is the sole 
master of all moveable and immovable 
properties of the Sat Sang. Further, the 
■deed is stated to be revocable at the 
discretion of the council. These provi¬ 
sions, in their Lordships’ opinion, are 
wholly inconsistent with any intention 
on the part of the Sant Sat Guru for 
■the time being, to alter his position as 
“Sant Sat Guru” or to divest himself 
of the control of the property and to 
create a trust for a public purpose of a 
charitable* or religious nature such as is 
'Contemplated by Act 14 of 1920. On the 
other hand, the regulations relating to 
the Central Council and the provisions 
t)f the so-called “trust” deed are, in their 
"Lordships’ opinion, consistent with a 
desire on the part of the Sant Sab Guru 
to obtain the assistance of some of his 
■followers in the management of the pro¬ 
perty, which, no doubt, was increasing 
«8 the years passed. 

The arrangement thereby made would 
no doubt facilitate the dealing with the 
property during the lifetime of the Sant 
Bat Guru,” and would obviate difficul¬ 
ties which might arise as to succession 
•on the death of the Sant Sat Guru , 
but in view of the essential and unalte¬ 
rable doctrines of the faith with respect 
to the “Sant Sat Guru,” his supremacy 
and his control over the offerings, by 
which the properties were acquired, it 
is difficult to arrive at the conclusion 
■that it was ever intended that such a 
trust as is contemplated by Act 14 of 
1920j should he created. This is con¬ 
firmed by the espress provisions which 
have already‘been referred to, e. g., that 
the council were to act in. accordance 
with the direction of the “Sant Sat 
Guru” for the time being, who is 
(reeognised as the representative of the 
Supreme Greater, whose mandates were 

’4%&%s pBTatDOutit tod that the*' trustees 


were to follow the directions of the 
Sant Sab Guru’ who was the sole master 
of all movable and immoveable property. 
This conclusion is, in their Lordships’ 
opinion, fatal to the contention of the 
contesting defendants, but there are 
other considerations which would ren¬ 
der it difficult to hold that the alleged 
trust was of a religious or charitable 
nature only. 

Reference has already been made to 
the carrying on of a sort of banking 
business. In this connexion it may be 
noted that Jnan Chandra Baaak who 
presented the above-mentioned petition, 
alleged that he had made a gift of 
Rs. 2,000 in 1903 bo the alleged trust 
and he was granted a life allowance of 
Rs. 5 per mensem; in other words, ha 
bought an annuity of Rs. 60 for 
the sum of Rs. 2,000. In 1905, it 
was proposed to start a factory 
in which only Sat Sangis and their re¬ 
lations should take part. It was stated 
that five lakhs of rupees would be re¬ 
quired and that the shares would be 
Rs. 50 each and Sat Sangia were invited 
to invest their money. Whether this 
proposal was carried out their Lord- 
ships do not know, but the above-men¬ 
tioned matters go to show that even if 
the alleged trust could be taken as hav¬ 
ing been created, it would be difficult to 
hold it was for a public purpose of a 
religious charitable nature within the 
meaning of Act 14 of 1920. For these 
reasons their Lordships are of opinion 
that the appeal must be allowed, and 
the decrees of the Courts in India set 
aside and that a declaration should be 
made in accordance with para. 1, sub¬ 
paras. (a) and (b) of the prayer in the 
plaint, and they will humbly advise His 
Majesty accordingly. Defendants 1 to 3 
must pay the costs of the plaintiff-ap¬ 
pellants in both Courts in India, and of 
this appeal. 

3 ^ Appeal allowed. 

Solicitors for Appellants Douglas 
Grant & Dold. 
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{From Oudh) 

28th February 1935 

Lords Tomlin, Thankerton and 
Russell op Kii.lowen, Sir Lancelot 
Sanderson and Sir Shadi Lal 

H. Hunter, Liquidator, Dank of Upper 
India Ltd. and others —Appellants. 

V. 

Dani Kaniz Ahid and others —Respon¬ 
dents. 

Privy Council Appeal No. 82 and 83 
of 1933; Oudh Appeals Nos. 9, 10, 11 and 
12 of 1931 and 3 and 5 of 1930. 

Insolvency—Valid trust deed — Subsequent 
insolvency — Properties vest in trustees and 
do not vest in receiver nor can receiver ad- 
minisler estate In accordance with terms of 
trust. 

Where a person who has effected mortgage in 
respect of his property and 8iib;e<]uent)y he 
executes a valid trust deed, appointing certain 
persons as trustees, he has no interest in the 
property and on his insolvoocy, the said pro¬ 
perties do not vest in the receiver, and are not 
subject to be administered by him on behalf of 
the general body of creditors nor has the receiver 
in insolvenc}’ any right to administer the assets 
in accordance with the terms of the trust. 

[P 107 C 2] 

A. M. Dunne, Amiend Jackson and 5. 
Hyam—iox Appellants. 

DeGruyther, Pringle and Wallach^tor 
Respondents. 

Sir Lancelot Sanderson.—These are 
six consolidated appeals from decrees of 
the Chief Court of Oudh. Mr. H. Hun¬ 
ter, is the liquidator of the Bank of 
Upper India, Limited. Lucknow, which 
is in liquidation, and for the sake of 
brevity he is hereinafter referred to as 
the liquidator. The Hank appeals 
against a judgment and decree of the 
Chief Court dated 22nd December 1930. 
Rani Kaniz Abid is the beneficial owner 
of certain decrees obtained in respect of 
promissory notes executed by Chaudri 
Shafiz-uz-zaman, hereinafter called “the 
insolvent,” and she appeals against a 
decree of the Chief Court dated 16th 
October 1929. Chaudhri Sharf-uz- 
zaman is the eon of the insolvent, 
and K. B. Sheikh Matin-uz.zaman, 
Mohammed Wasim, Chaudri Hyder 
Husain, Chandri Ehsan Husain are the 
trustees of a deed of trust executed by 
the insolvent and dated 30th January 
19l2. They are hereinafter referred to 
as the trustees.’* The above-mentioned 
Chaudri Sharf-uz-zaman and the trus¬ 
tees appeal against a decree of the Chief 
Court, dated 4th August 1930 and the 


said decree of ^2nd December 1930 as- ' 
well as the said decree of 16th Octobet’* 
1929. Pande Piare Lal is a creditor o£ 
the insolvent upon certain bonds- in 
respect of which he obtained decrees. 

He supports Rani Kaniz Abid in her 
appeal against the said decree of the- 
Chief Court, dated 15th October 1929.. 
The insolvent is the Talukdar of Bhilwal 
in the Bara Banki district; he succeeded 
to the Taluka on 19th September 1907. 
Apparently by the end of 1911 he had 
incurred considerable debts and on 30th. 
January 1912 he executed the above- 
mentioned deed of trust and appointed: 
certain persons as trustees of the whole 
of his estates. Only three of the named 
trustees took up the trust. By the terms 
of the deed all the insolvent’s estates as 
spsci6ed in Sch. A of the deed were con. 
veyecl to the trustees to be held in trust 
for the use and benefit of the insolvent’s 
son Sharf.uz-zamau for the objects and 
on the conditions thereinafter specified.. 

Cls. 15, 16 and 21 are material, and are¬ 
as follows : * * 

transfer op estate 

15. That the said trustees shall from the date- 
of this indenture enter upon and take possessioa 
of all tbe estates and properties mentioned in. 

Sch. (A) aforesaid and at once apply for and 
obtain mutation in their names in place of mine 
in all tbe Revenue Records and shall out of the- 
rents and profits of tbe said estates and pro¬ 
perties after deducting therefrom the cost of 
management, the Government revenue and after 
public charges payableWn respect thereof and 
the expenses of litigation, if any, incurred in 
instituting or defending suits in respect of tbe 
property aforesaid or in contesting liability for 
any debt and the necessary repairs of houses maia 
tenance of private roads and tbe improvements 
in respect of the aforesaid properties such as sink¬ 
ing of wells, constructing of aqueducts and other 
improvements which the trustees may in their 
discretion consider necessary for the improve- 
ment and preservation and inhancemeot of rent 
of any land or lands in the aforesaid estates and 
properties, apply the balance to the payment of 
monthly allowance of : (1) Rs, 400 to me for 
my personal use and expenses which shall be 
payable to me during the natural term of 
my life. (2) Rs. 200 to my aforesaid wife,' 

Mt. Razi'Un-nisa, during the term of her na¬ 
tural life for her personal use and expeose8.> 

S. Rs. 100 for tbe education and bringing up of 
my aforesaid son Sharf-uz-zaman during the, 
continuance of the trust. But the trustees shall 
be at liberty to spend more money on the educa¬ 
tional advancement of my aforesaid son either in' 
India or abroad. 4. Rs. 80 to my sister Mt. 
Zarif-un-nisa during the term of her natural 
life. 6 Rs. 60 to Chaudhri Ehsan Husain, the 
son of my eldest sister deceased, during the tertn* 
of his natural life. 6, Rs. 60-to AH. Haider and. ’ 
Ishtiaq. Ahmad, the sons of my sister Mt. l&n- ^ 1 
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BQ£'tlQ^Disa deceased, foe the terms of their 
satnral lives jointly or the survivor of them, 
aitd o'ther potty allo\v&nce8 which the estate may 
be liable to' pay ; and the balanoe to be applied 
towards the liquidation of my debts and liabi* 
lities chargeable upon the estate as specified in 
8oh. (B) and others not so charged as specified in 
Sob. iC] aforesaid in the manner and the order 
the trustees may consider proper and benoticial 
to the estate. 

AUTHORITY TO TRANSFER, 

X6. That the annual profits available for the pay 
ment of the aforesaid debt? and liabilities being 
insufficient, the trustees are hereby empowered 
and given full authority to transfer the whole cr 
part of any of the aforesaid estates and properties 
by sale, mortgage, Zari-peshgi the lease or other 
beneficial lease of Ibe properties but in the exer* 
oiEeof their discretion in the matter of sale of the 
aforesaid properties, regard may be had that 
SiiiaDdarpore and Sharifabad estates may bo sold 
first and in case it be necessary to sell other 
properties for the purpose aforesaid, the frac¬ 
tional shares and Pattis of the Khanpur and 
Bhilwal estates may be next sold and in case 
the sale of the aforesaid properties be not suffi¬ 
cient and the trustees deem a further sale neces¬ 
sary lor the payment of debts, the Kbaupuie 
estate may then te sold and even if this be not 
sufficient then the remaining villages of Hasan- 
pdl; estate may be sold. But in no case the vil¬ 
lages of Bhilwal and Subeha with their hamlets 
and appurtenances shall be sold." 

NATURE OP EXPENSES AND INVEST¬ 
MENTS. 

21. That after payment and discharge of all 
debts and liabilities, the trtistees shall, if there 
are surplus profits increase my monthly allowance 
from 4 to 6 hundred and that of my aforesaid 
wife from 2 to 3 hundred and the surplus if any 
after meeting the aforesaid expenses shall be 
accumulated to accrue for the benefit of my afore¬ 
said SOD, his heir and assign and it shall be law¬ 
ful for the trustees to invest such surplus in 
Qovernmeot Promissory Notes, Railway shares, 
debentures, village properties, house properties at 
Lucknow or any other advantageous investments 
as the trustees may think fit." 

Previously to the execution of the 
said deed the insolvent bad executed 
four mortgages in favour of the said 
Bank, which was shown as a secured 
creditor in Sch. B of the said trust deed 
in reepeot of the said mortgages. This 
schedule was described as “approximate 
debts to the extent chargeable upon the 
estates and properties mentioned in 
Sch, A.*' The debt in respect of which 
Pande Ptare Lai claims to be a creditor 
of the insolvent was not included in the 
schedules of the trust deed. The name 
of Bani Eaniz A bid does not appear in 
either of the schedules, but it was 
alleged that she had an interest in the 
debts standing in the names of Baja 
Bbagwan Bakhsh and- Bebi Lai Mopl. 
ohand' wbioh appear .m 8oh. C of the 
tniBlUdeed • n Their Ldrdships are not in 


a position to express and do not express 
any opinion upon this lust-mentioned 
allegation. 

A few months after the execution of 
the trust deed the insolvent succeeded 
in preventing the trustees fioin iinnag- 
ing the estate, with the result that in 
proceedings instituted by the trustees 
under 55. 14o, Criminal P. C., the Magis¬ 
trate took possession of the properties 
under S. 146 of the said Code. The 
trustees then applied to the Court of 
the District Judge for their discharge 
and on 12th August 1912, the District 
Judge discharged the trustees, refused to 
appoint new trustees and held that the 
trust had become extinguished. The 
result was that the insolvent resumed 
management of the estate. 

In 1913, the aforesaid Bank went into 
liquidation and at a later date, viz., in 
1917, Mr. Hunter was appointed liqui¬ 
dator. Sbafiz-uz-Zaman was adjudica¬ 
ted an insolvent on 27th January 1914 : 
the Deputy Commissioner of Bara Banki 
was appointed receiver in the insolvency 
and he took possession of the properties 
covered by the deed of trust and other 
properties belonging to the insolvent. 
The trustees of the deed, while in pos¬ 
session of the estate, had executed a 
further mortgage on the above-men¬ 
tioned properties in favour of the Bank 
to secure advances needed for the 
management of the estate; so that at the 
time of the adjudication of the insolvent 
there weie five mortgages held by the- 
Bank secured upon the estate of the in¬ 
solvent. 

On 22nd July 1918, Sharf-uz-Zaraan, 
the son of the insolvent, instituted a 
suit in the Court of the Additional Dis¬ 
trict Judge against the receiver in 
the insolvency, the insolvent, the 
liquidator and certain other parties 
praying for a declaration that the pro¬ 
perties which were the subject-matter 
of the suit, were comprised in the trust 
deed and that the deed was binding on- 
the defendants. The District Judge dis- 
missed the suit, but on appeal, the Judi¬ 
cial Commissioner’s Court held that the 
trust was a valid trust. The receiver in 
the insolvency then applied in the In¬ 
solvency Court for an order to annul the 
deed of trust under S. 63, Provincial 
Insolvency Act. The result of the pro¬ 
ceedings thus initiated was that on 14th 
April 1924, the Court of the Judicial 
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commissioner on appeal held that the 
deed of trust was made in good faith 
and for valuable consideration and was 
not voidable as against the receiver. 
That decision has been accepted by all 
the parties appearing before their Lord- 
ships as a final decision binding upon 
them, and this appeal therefore, has to 
be decided upon the assumption that a 
valid trust was created by the deed of 
30th January 1912, in respect of the pro¬ 
perties specified therein. 

On 8th August 1924, the insolvent ap¬ 
pointed the trustees who are parties to 
these appeals as trustees of the deed 
and the properties specified in the deed 
thereupon vested in the trustees. In 
1921, the liquidator, on behalf of the 
Bank, had instituted a suit on the 
above-mentioned five mortgages against 
the inselvent, the receiver in the insol¬ 
vency and others. He obtained the 
usual preliminary mortgage decree on 
31st May 1923; the decree absolute was 
made on 11th March 1924, and the total 
decretal amount was Rs. 16,59,929-13-6. 
In August 1924, the new trustees ap¬ 
plied to the District Judge’s Court for 
delivery of the insolvent’s property 
■comprised in the said trust deed to 
them after removing it from the con¬ 
trol of the receiver in insolvency. This 
application failed: the Judge apparently 
regarded the Court of Insolvency as a 
“de facto trustee” and decided that 
there was no necessity for 

“a Civil Court dealing with a trust to remove 
that trustee and make over possession of the 
trust property to other trustees.” 

The trustees appeal, and the Chief 
‘Court on 3rd August 1929, dismissed 
the appeal, and expressed the opinion 
that there was no necessity to award 
the trustees relief because the receiver 
had stated frankly and clearly that in 
distributing the assets of the estate he 
would take into full account anything 
which might be due under the trust 
after the liabilities of the trust had 
been satisfied. The learned Judges 
thought that the District Judge was 
well justified in exercising his discre¬ 
tion to refuse to accede to the prayer 
of the trustees. The learned Judges 
eeem to have lost sight of the fact that 
the property comprised in the trust deed 
was not the insolvent’s property but was 
vested in the trustees, and that conse¬ 
quently, it was not competent for the 


receiver in insolvency to deal with the 
said property in any way. At the in¬ 
stance of the liquidator the consent of 
the Government to the sale of the 
taluga was obtained, and in September 
1926, the properties comprised in the 
mortgages were sold at auction in pur¬ 
suance of the mortgage decree, for 
Rs. 13,49,216-16-6. Taking into ac¬ 
count a sum for poundage, the balance 
due to the Bank after the sale under 
the decree was Rs. 3,24,227-14-0. On 
1st August 1927, the liquidator applied to 
the Judge of the Small Cause Court, sit¬ 
ting on the Insolvency side under S. 47, 
Provincial Insolvency Act (Act 5 of 
1920), for permission to prove in the 
insolvency for the said balance, together 
with future interest at six per cent per 
annum up to the date of settlement. 
From that time there were numerous 
proceedings initiated by one party or 
the other, and numerous orders made 
in respect thereof; their Lordships are 
of opinion that it is not necessary ^to 
refer to them in detail. 


They were due to the fact that none 
of the parties seems to have appreciated 
the position which was created as soon 
as it was finally decided that the trust 
deed of 30th January 1912, was a valid 
deed and that the property comprised 
therein was not part of the insolvent's 
estate, but belonged to the trustees. 
These proceedings culminated in a judg¬ 
ment and decree of the District Judge, 
dated 29bh January 1929, whereby he 
allowed an appeal from the Judge of 
the Small Cause Court, sitting in bis 
insolvency jurisdiction, which had re¬ 
jected the liquidator’s application for 
permission to prove for the said bal¬ 
ance. The District Judge held that the 
liquidator, under S. 47, Provincial In¬ 
solvency Act, was entitled to share m 
the money in the hands of the receiver 
and he directed that the liquidators 
claim for Rs. 3,24,227-14-0 be allowed 
to rank rateably with the claims of 
other creditors in the distribution of the 
assets in the hands of the receiver. 


Rani Kaniz Abid appealed against the 
above-mentioned decree to the Chief 
Court which, on 15th October 1929, 
dismissed the appeal. This is the de¬ 
cree against which the said Rani and 
the insolvent’s son and the trustees 
have appealed to His Majesty in 
cil. The next judgment .-to which it 
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1980. There \9ere no less than four 
appeals before the Chief Court for consi¬ 
deration and in the judgment it was 
stated that, 

“the point now foi decision is whether other 
creditors whose names are not included in the 
trust deed executed by Chaudri Shafiz>uz>zaman 
on 80tb January 1912, are entitled to share in 
the distribution of assets included in the trust 
deed.*' 

The Chief Court decided that all 
creditors who had a claim against the 
estate prior to the execution of the 
deed of 30th January 1912, had a right 
to share in the assets and they re¬ 
manded the case to the Insolvency 
•Court in order that the Court should 
prepare for the use of the Chief Court 
under S. 61, Provincial Insolvency Act 
a complete list of all debts incurred 
by the insolvent prior to the date of the 
execution of the said deed whether they 
were due to persons named in the deed 
of trust or persons who were not so 
^named. • This is the judgment of 4th 
August 1930, against which the son 
of the insolvent and the trustees have 
appealed to His Majesty in Council. On 
22Dd December 1930, the matter came 
again before the Chief Court. The said 
•Court bad then received the list of the 
debts incurred by the insolvent, in ac¬ 
cordance with the Court’s direction of 
4th August 1930, and certain objections 
which had been made to some of the 
items in the list. 

The material part of the judgment is 
that which dealt with the objection 
which had been raised to the sum which 
the insolvency Court had declared to be 
due to the Bank for dividend. Strange 
to say, this objection was taken by the 
trustees who, according to the judgment 
-of the Chief Court, had the support of 
all the other creditors. It therefore ap¬ 
pears that the trustees, instead of sup¬ 
porting the interests of the Bank, their 
cestui que trust were opposing its claim. 
It may be mentioned incidentally that 
e^en during the argument before the 
Board, the learned counsel for the trus¬ 
tees was iuolined to resist the appeal of 
the Bank until hie attention was drawn 
to what tnigbtbe the result if his clients 
persisted in taking up such an attitude. 
TThe Chief Court came to the conclusion 
that S. 48 (2), Provincial Insolvency 
jAot, applied to the claim of the Bank and 
accordingly they deleted from the list 


the amount stated therein to be due to 
the Bank. 

The effect of the order of the Chief 
Court was a dismissal of the appeal, in¬ 
asmuch as it appeared to the Chief 
Court that the above-mentioned deci¬ 
sion was in accord with the view taken 
by the District Judge. This is the 
judgment and decree against which the 
Bank by the liquidator, the insolvent’s 
Fon and the trustees have appealed to 
His Majesty in Council. It was agreed 
during the argument before the Board 
that the money which remains in the 
receiver's hands, consists entirely of the 
rents and profits of the property which 
was the subject-matter of the above- 
mentioned mortgages, and that being so, 
their Lordships fail to understand how 
the provisions of Ss. 47 and 48, Provin¬ 
cial Insolvency Act are in any way ma¬ 
terial to the claim of the liquidator, or 
how the receiver in the insolvency had 
any right to deal with the said money. 
It is true that it was not until April] 
1924, that it was finally decided tbati 
the deed of trust dated 30th January 
1912, was a valid deed, and tliat when 
the adjudication of the insolvent was 
made in January 1914, the receiver took 
possession of all the property which he 
considered to belong to the insolvent,: 
which included the property' covered by 
the mortgages, but the greater part of 
this unfortunate litigation, which has; 
lasted for so many years, is due to the! 
failure to recognize the true position 
when once it had been established that 
the deed of 30fch January 1912, was ai 
valid and effective deed of trust. By 
that deed, the insolvent’s interest in the, 
mortgaged properties became vested in 
the trustees to be held and administered 
by them on the trusts mentioned in the 
deed, which trusts included the payment 
of certain specified creditors, one of 
whom was the Bank. 

After the execution of the said trust 
deed the insolvent bad no interest in the; 
properties covered by the mortgages andj 
consequently the said properties never| 
vested in the receiver in insolvency andj 
were not subject to be administered by: 
him on behalf of the general body ofl 
creditors. Nor had the receiver in in- 
solvency any right to administer the as¬ 
sets in accordance with the terms of the 
trust, as seems to have been the view at 
one period of this litigation: such a pro- 
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poBition is altogether untenable. It is 
obvious that the three decrees against 
which the appeals are directed must be 
set aside, and this will involve the set¬ 
ting aside of other decrees and orders to 
which their Lordsltips will presently 
refer. 

It remains to be considered what is 
the proper course to adopt in order that 
tlie rights of the parties may be duly 
determined and that this litigation 
should be brought to a conclusion. With 
this end in view, their Ijordships are of 
opinion that the declaration and order 
hereinafter set out should be made.' In 
view of the fact that the judgment deals 
only with the rights of the parties before 
the Board they desire to make it clear 
that the declaration is not intended in 
any way to prejudice the rights of the 
persons specified in Cl. 15 of the trust 
deed as being entitled to monthly al¬ 
lowances. Their Lordships are not 
awaro what is the po'ition with regard 
to this matter, and express no opinion 
in respect thereof, but they make the 
above-mentioned reference to it in case 
it may be necessary for the Court which 
administers the trust, to deal with this 
matter. 

Their Lordships are of opinion; 1. That 
a declaration should be made that hav¬ 
ing regard to the validity of the trust 
deed of 30th January 1912, and in the 
events which have happened, the rents 
and profits received by the receiverfrom 
the trust properties since the date of the 
adjudication of insolvency (A) are held 
by him as trustees of the said deed and 
accordingly are subject to the provisions 
of the trust deed and in particular to 
the provisions of Cl. 15 thereof, and (B) 
do not form part of the estate of the in-' 
solvent and accordingly do not fall to 
be administered under the Provincial 
Insolvency Act. 2. That the orders and 
decrees set forth in the schedule at¬ 
tached to this judgment should be set 
aside, except in so far as they deal with 
costs. 3. That upon the liquidator un¬ 
dertaking forthwith to institute a suit 
for the administration of the trust in 
the appropriate Court in India having 
jurisdiction in that behalf and to apply 
to the insolvency Court for a transfer to 
the Court of administration of the funds 
in the hands of the receiver and for the 
U'doeasary accounts if any no further 
ovder on these appeals should be made 
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and they will humbly advise His‘Ma. 
jesty accordingly. 

K S. Order accordingly. 

Solicitors for Appellants— James Grey 
& Son and Nehra & Co. 

Solicitors for Respondents— Watkins k 
H tinier and Solicitors^ India Office. 
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28th February 1935 
Lords Blaresbdrgh, Tiiankerton 
AND Alness, Sir Lancelot Sandebson 

AND Sir Shadi Lal 

Fanny Skinner and another —Appel¬ 
lants. 

V. 

Bank of Upper India, Ltd. and others 
—Respondents. 

Privy Council Appeal No. 69 of 1932; 
Allahabad Appeal No. 4 of 1929. 

(a) Assignment —Mortgage to Bank—Bank- 
going into liquidation —Arrangement bet* 
ween Bank and its creditors by which wholes 
assets of Bank transferred .to purchasing 
company—Agreement not registered—Suit 
on mortgage by Bank is maintainable. 

The defendant executed a mortgage to a Bank. 
The Bank went into liquidation and an arcange- 
ment was come to betweeu the Bank and its 
creditors by which the whole assets of the Bank 
were transferred to a purchasing company. Bat 
the agreement was not registered. Subsequently 
the Bank filed a suit on the mortgage. . 

Held', that the transfer of this mortg.rge debt 
was efiective as between the transferor and the 
transferees. Any proceedings to recover the debt 
brought against the mortgagor must be, not 
in the name of the transferee, but in that of t_be 
transferor and as such a suit by the Bank iu its 
own name to recover the mortgage debt woa 
maintainable. [I? 113 01] 

(b) Privy Council—Party abandoning or 
not raising certain defence in High Court-r 
Privy Council grants leave to raise such de¬ 
fence before it only in exceptional cases. 

Where a party has not raised certain defence 
in the High Court or has abandoned it, the 
Privy Council grants leave to raise such defence 
before it only in exceptional cases, and there is 
no distinction in principle between the position 
of an appellant who abandons in the HighOoart 
a ground of appeal of which be had given notice 
and the position of a respondent in the High 
Court who dees not raise a point in his favour 
which was open to him witnout notice. It is 
quite true that it would be open to the Board 
on proper terms to refer to the High Cour^ this 
question for their consideration. But even that 
the Board would not do except under special 
circnmstances: 84 Cal 709, Rel on. [P 110 0 1] 

A. M. Dunne, S. Hyam and 7. 3f. 
Parikh — for Appellants. 

L. DeGruyther and W. Wallaoh^ 
for Respondents. , 
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Lord Blane«burgh.—Thi8 is an ap¬ 
peal from a dcree of the High Court at 
Allahabad, in a mortgagee Bank's suit 
to realize its seourity. In decreeing the 
«hit the Court reversed a decree of the 
Subordinate Judge of Meerut, who had 
•dismissed it. The suit was commenced 
on 8bh December 1923. The mortgage 
bad been granted, on Sth December 
1911, by a Mrs. Fanny Skinner, to the 
Bank of Upper India, Limited. The 
deed was in the ordinary form of a 
simple mortgage with a covenant on the 
part of the mortgagor for payment of 
the mortgage debt with compound in¬ 
terest at the rate of 7 per cent per 
annum. In default of payment, the 
mortgagee Bank had the ordinary right 
of proceeding by Court sale to realise its 
security. The property comprised in 
the mortgage included, among other 
items, a one.eighth undivided shave of 
the mortgagor in the village of Siswal 
and a one-tenth similar interest in the 
village of Badopal. The mortgagor’s 
brother, the second appellant, another 
brother and her sister were the cosbarers 
with her in these villages. The further 
relevant facts with reference to them 
will be alluded to later. The Bank of. 
Upper India was in 1911 still a going 
concern. Subsequently it went into 
liquidation, and the suit when brought 
in 1923 was commenced by the Bank 
acting through its liquidator. Fanny 
Skinner, the mortgagor, was then still 
alive, but she has died since the decree 
of the High Court was made and her 
interests are now represented by the two 
first appellants, who are her heirs. To 
the suit' as brought there was at first 
only one substantial defence put forward 
by Fanny Skinner. 

It was that she was a purdanasheen 
lady; that the mortgage had been pro¬ 
cured from her by her brother (nob the 
second appellant), whom she had en¬ 
trusted with her power of attorney, 
that he had by means thereof obtained 
in her name from the Bank an advance 
of 16,000 rnpees; that no part of that 
advance wks ever received by her; that 
in point of fact she had nob desired to 
go into the trapsaotion at all. and that 
there wa's ipsufi^oient compliance with 
tbp formalities and , conditions requisite 
betdre a mortgage executed by a purda- 
nasheen lady cap -be enforced against 
That was, in fost instance, ' 


the only substantial defence Fanny 
Skinner put forward to the suit, Sub¬ 
sequently, and in the course of the pro¬ 
ceedings, on her statement that the fact 
had only just come to the knowledge of 
her legal advisers, she was allowed to 
put forward a further defence, to the 
effect that the plaintiff bank was not 
entitled to sue by reason of the fact that 
there had been in 1917 an arrangement 
come to between the bank by that time 
in liquidation and its creditors by virtue 
of which the whole of the assets of the 
bank had been transferred to a purchas¬ 
ing company, the Trust of India, Limi¬ 
ted; that all interest in this mortgage 
debt had passed to the Trust, so that 
the Bank had no longer any right to sue 
in respect of it. Accordingly the fol¬ 
lowing further issue was settled for 
decision: Were the assets of the Upper 
India Bank transferred to the Trust of 
India, Limited; if so, is the plaintiff 
entitled to bring the present suit ? 

There was a separate defence put for¬ 
ward by the mortgagor's brother herein¬ 
after referred to as the second appellant. 
He had since the date of the mortgage 
acquired in severalty the entire village 
of Siswal. In that character he and 
twenty-two purchasers from him were 
made difendants to the suit as persons 
interested, subject to the mortgage, in 
the one-eigbth undivided share of the 
village included therein. His separate 
defence was that after the date of the 
mortgage of her undivided interest in 
the two villages by Fanny Skinner there 
had been a partition between the co- 
sharers, with the result that Siswal had 
passed to the brothers as representing 
their several interests in the entirety, 
while the second village, Badopal, had 
passed to the mortgagor and her sister. 
Since that partition the second appel¬ 
lant had acquired his brother’s entire 
interest in the village, Siswal. Ac¬ 
cordingly, his contention was that >a8 
a result two things bad happened: The 
first that the sisters had no longer any 
interest in Siswal, and the second, that 
he now owned the entire village in seve¬ 
ralty and owned it free from any charge 
or any interest therein created by the 
mortgage deed in suit. If any decree 
was made for the realisation of the 
bank’s security, that decree should ex¬ 
clude entirely from its operation any 
interest whatever in the village Siswal. 
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On that record the suit came on for 
trial, and the Subordinate Judge dealt 
with the three defences in this way: 
AVith regard to the mortgagor’s defence 
which may be called the defence of dis¬ 
ability, be held that the lady knew all 
about the transaction and that the evi¬ 
dence'satisfied him that she was in all 
respects bound by it. He rejected that 
defence. The second defence however he 
held to be well founded. He was of opinion 
that the bank had no right to sue. He 
came to the conclusion that under tbe 
arrangement made in 1917 all the assets 
of the bank included in the sale had in 
truth and in fact passed to the Trust of 
India, and that no right of action re¬ 
mained in the bank in respect of any of 
these assets. Accordingly, as in his 
judgment the mortgage debt in suit was 
one of the assets of the bank included 
in the sale of transfer, it followed that 
the suit failed. He dismissed it. 

With regard to the separate defence 
put forward by the second appellant the 
Subordinate Judge expressed the opinion 
not of course necessary to his actual de¬ 
cision that it was mistaken in point of 
law as no charge which attached to the 
mortgagor’s undivided interest in Siswal 
at the date of the mortgage could be 
affected by any subsequent transaction 
in relation to that interest to which 
the mortgagee bank was no party. Tbe 
bank appealed to the High Court and 
there the argument was directed exclu¬ 
sively to the issue whether the appel¬ 
lant, the bank, through its liquidator, 
had any right to sue. Upon that issue 
the High Court came to the conclusion, 
differing in this from the Subordinate 
Judge, th at the right to sue in respect 
of this mortgage debt remained with the 
bank unaffected by the arrangement just 
stated. No other question was raised 
before the High Court. The mortgagor 
did not there revive what has been 
. caH^d the disability defence. It was 
agreed before their Lordships that she 
was perfectly entitled to do so had she 
been so minded, although she had given 
no notice of cross-appeal. But the ques¬ 
tion was not raised by her at all. She 
confined her answer to the appeal solely 
to her contention that the bank had no 
right of suit. With regard to the second 
appellant, he went one stop further in 
the direction of abandoning his separate 
defence. He did not appear on the ap. 


peal at all. The question therefore 
whether his village Siswal was or was 
not any longer included in the security 
was never brought into discussion. In 
the result the High Court came to the 
conclusion on the only question presen¬ 
ted to it for consideration, that the bank 
through its liquidator had a clear right 
to sue as mortgagee, and the Court made 
a decree in its favour in the ordinary 
from including among the property to be 
sold tbe undivided interests in both 
villages covered by the mortgage, a de¬ 
cree which so far,as the undivided interest 
in the village Siswal is concerned may 
if left be final so far as the second ap¬ 
pellant and those claiming under him 
are concerned, although he was not ac¬ 
tually present before the Court when it 
was made. From the decree of the 
High Court, the mortgagor’s represen¬ 
tatives, the mortgagor having died in 
the meantime, presented an appeal to 
His Majesty in Council, and their main 
contention has been that the Subordi¬ 
nate Judge was right in his view that 
the bank had no right to sue and they 
maintained that contention through 
Mr. Dunne in a very careful and interest¬ 
ing argument. That is the first point 
which their Lordships have to deter¬ 
mine. It depends, first of all, upon the 
construction of the agreement, which in 
England would be called an agreement 
of reconstruction, an arrangement, under 
and by virtue of which this particular 
asset was agreed to be transferred to the 
Trust of India Limited, by the bank. 

The agreement contains one or two 
provisions to which it is desirable to 
refer. It is dated 16th July 1917. It 

is a very carefully and elaborately drawn 
document and it sets forth in its reci¬ 
tals the whole history of the transac¬ 
tion to which it gives effect. The Bank 
of Upper India had in tbe liquidation 
issued to some of its creditors in 
respect of their claims against it cer¬ 
tain debenture stock secured by a 
trust deed. The purpose of the 
agreement was to make it possible to 
come to an arrangement with the other 
creditors of the bank so that by the 
appropriation and realisation of certain 
assets for their benefit, with the consent 
of the trustees for the debenture stock, 
all claims against the bank would be got 
rid of, and subsequently in due course 
the bank would be dissolved. The way 



1935FahnySkii^ner v. Bank, Upper India (Lord Blanesburgh)Privy Council 11! 


in \vhioh all this ^as done was as fol- 
follows: Special resolutions were passed 
authorising the execution by the liqui¬ 
dator of the bank of the agreement of 
sale to the Trust of India now in ques¬ 
tion. The agreement was thereafter 
duly executed and no question is raised 
as to its complete validity according to 
its tenor. The only question to be de¬ 
termined now is its effect so far as the 
transfer of this particular mortgage debt 
from tho bank to the trust is concerned. 
That the mortgage debt was included in 
the agreement cannot be questioned. 
Among the assets so included are those 

in para. 1 of the agreement as 
" all the books and other debts due to the bank 
in connexion with the said businesa and the full 
benefit of all seouiities for such debts.” 

The terms of the sale are important. 
It is provided that the trust is to make 
payment by means of a transfer of cer¬ 
tain shares of its own and of 
certain other shares of another com¬ 
pany of which apparently it was pos¬ 
sessed and is further to indemnify 
the Bank against all its debts and lia¬ 
bilities of every kind. There is a spe¬ 
cial provision with regard to comple¬ 
tion not unimportant. It is found in 
para. 7, which is as follows: 

” The purchase shall be completed on the 
16th day of July 1917, or on such other date as 
the parties hereunto shall mutually agree at 
Meerut and the Trust shall thereupon cause to 
be allotted issued or transferred the said share 
and fixed deposit receipts forming the considera 
tion for the said sale and the Bank and its liqui¬ 
dators and the trustees and all other necessary 
parties (if any) shall at the expense of the Trust 
execute and do all such assurances and things 
for vesting the said premises on the Trust or as 
the Trust shall direct and giving to it the full 
benefit of this agreement as shall be reasonably 
required.” 

Then para. 8 says this: 

” The possession of the said premises shall be 
retained by the Bank and its liquidators up to 
the said 16th day of July 1917, and in the 
meantime they shall carry on the said business 
in the same manner as heretofore so as to main¬ 
tain the same as a going concern and they shall 
as from the 1st day of July 1917, be deemed to 
have been and to be carrying on such business 
- on behalf of the Trust and shall account and be 
entitled to be indemnified accordingly.” 

Apparently it happened in this case 
as it has happened in so many others, 
that this agreement was executed on a 
date subsequent to that on which the 
draftsman supposed that it would be 
executed. In terms the purchase was to 
be completed on the very day of its 
execution, the I6th day of July 1917, 


and the business was to be oai’ried on 
by the Bank up to the date of the agree¬ 
ment as from a previous date, Isb 
July. All that however is unimportant 
in regard to the transaction with which 
their Lordships have to deal. Quite 
obviously the completion might take 
place at a date later than the date of 
the agreement as is amply enough 
provided for by the agreement itself, 
and on completion all these things' 
would have to be done which are 
therein stated—the considetion would 
have to be paid and satisfied, the 
formal transfers would have to be 
executed, and so oo. Nothing of 
that kind took place. There never was 
in that sense any completion at all, nor 
was this agreement registered under 
the Transfer of Property Act. Accord¬ 
ingly—and their Lordships think this is. 
common ground—the agreement as a 
transfer of the security was of no effect 
by reason of non-registration, and, so- 
far as appears, this particular asset has 
never found its way into the legal 
ownership of the Trust at all, or, put- 
ting it in another way, it has never 
passed out of the ownership of the Bank 
so as to deprive the Bank of any right, 
that it had before to sue in respect of 
it. On such grounds as these, the High 
Court came to the conclusion that the 
right to sue had not passed from tho 
Bank and that the Bank was there¬ 
fore entitled to maintain the suit. 
But they came to that conclusion,, 
as Mr. Dunne pointed out, by rea¬ 
son of the view they took that there 
was no possibility of treating the 
agreement as an assignment to the Trust 
of the benefit of Fanny Skinner’s 
covenant to pay, apart from the secu¬ 
rity given to provide for payment. Ac- 
cordingly so it was contended, the rea¬ 
soning of the High Court was not apt to 
meet all the facts of the case. While 
counsel had to agree, and in fact it be¬ 
came part of his case, that there had 
been no legal transfer of the security,, 
he contended on the authority of a deci¬ 
sion of this Board, which will be refer¬ 
red to in a moment, that the transfer 
of the unsecured debt had been 
completed and that in respect of 
that unsecured debt no one could 8u& 
except the trust, so that the effect of 
the transfer of the unsecured debt to 
the trust—a transfer complete and effec- 
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tive without registration—had been to 
deprive the Bank ot any right whatever 
to take any step in respect of the secu¬ 
rity although on that footing it still re¬ 
mained in it. That was Mr. Dunne’s 
contention. 

Their Lordships will only say before 
meeting it otherwise that it would, if 
sound, produce a very remarkable result 
namely, that so far as tlie transaction 
of transfer is concerned, the mortgagor, 
unless the transferor and transferee 
could ajree, was released so far as the 
security was concerned from all liabi¬ 
lity whatever, for the mortgagee after 
transfer of the debt could lake no steps 
in relation to the security. This is 
truly an extraordinary result, and their 
Lordships would hesitate long before 
they came to the conclusion that it was 
one necessarily involved in the transac¬ 
tion. But it was said that such was 
the effect of a judgment of this Board 

in a case to which allusion has already 

• 

been made: namely, the case of 1931 
P. C. 245 (j). The judgment was given 
on 21st May 1931, that is to say, after 
the decree of the High Court in this 
case. There two debentures had been 
issued to the Imperial Bank of India by 
the Bengal National Bank, which had 
later gone into liquidation. The de¬ 
bentures charged by way of a floating 
charge all the assets whatsoever of the 
Bengal Bank. These consisted largely 
of loans and advances that bad been 
made by that Bank to customers secu¬ 
red in many instances by the deposit of 
the title deeds of immovable property. 
The debentures had neither of them 
been registered under the Begistration 
Act, 19C8, though both had been duly 
registered pursuant to S. 109, Gompa- 
nies Act, 1913. It was contended in 
these circumstances that the debenture 
holders, the Imperial Bank, as a result 
of liquidation, were entitled to no re¬ 
medy whatsover, direct or indirect, 
against the immovable property that 
bad been pledged to the Bengal Bank. 
It was with such a cash that their 
Lordships dealt in a judgment delivered 
by Lord Atkin. It was admitted there 
by the Imperial Bank, withoat its hav¬ 
ing been argued, that they had no 
charge upon the im movable property of 

1 Imperial Bank of India v. Bengal National 
‘ Bank, 1981 P 0 245=134 I C 651=53 I A 323 

(PC). 


the Bengal Bank. The Board accepted 
and acted upon the admission bub they 
definitely refrained from holding that in 
the case of a company it was neoes- 
sarily true, that a debenture charging 
immovable property and registered un¬ 
der the Companies Act must in order to 
have complete effect be registered also 
uoder'the RegistrationAcb. While not in¬ 
dicating any view one way or the other 
on that point, their Lordships treated 
the case as one in which it mast, as 
between the parties, be assumed that 
the debentures created no charge upon 
any portion of the immovable property 
of the Bengal Bank whether its interest 
therein was by way of deposit of deeds 
or otherwise. Therefore that was a 
case of what might be called a clean 
debt owing to the Bengal Bank and 
uosecured so far as immovable property 
was concerned being included in the 
debenture charge ; and the question was 
whether the charge upon that clean 
debt operated to give to the Imperial 
Bank, as debenture holders, the right 
themselves to sue the debtors for pay¬ 
ment. 

On this, it was held that the de¬ 
bentures did not constitute actionable 
claims which by virtue of the Act ia 
that behalf could bo sued upon after 
due notice of transfer had been given to 
the debtor. The claims had to be placed 
in an entirely different category ; and 
the category to which Lord Atkin rele¬ 
gated them was this: The claims were 
such as might be made by the debenture 
holders against the Bengal Bank ; but, 
so far as any recourse might bo com¬ 
petent to them in respect of any secu¬ 
rity taken by the Bengal Bank in res¬ 
pect of any of the debts, the debenture 
holders must enforce such security in 
the name of the Bengal Bank and not 
otherwise, and if any difficulty arose the 
Bengal Bank would be required on 
proper terms to lend its name as plain¬ 
tiff in any proceedings that might be 
necessary. This case therefore when 
examined, instead of supporting the 
view for which it was cited by Mr. 
Dunne, appears to destroy it, because 
Lord Atkin quite clearly states that, if 
any proceedings are taken for the pur- 
pose of vindicating the rights of the 
holder of such a debenture as was there 
in question, these must be taken not in 
the name of the transferee, the. deben- 
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ture holder, but in the name of the 
original creditor, the Bengal Bank. 
Applying that case, which need nob be 
gone into in more detail, to the present 
the result is this, as it appears to their 
Lordships : The transfer of this mort¬ 
gage debt was effective as between the 
transferor and the transferees. Bub any 
proceedings to recover the debt brought 
against the mortgagor must be, not in 
the name of the transferee, hut in that 
of the transferor. Accordingly, what 
was here done by the Bank of Upper 
India in suing in its own name to re¬ 
cover this mortgage debt was rightly 
done. 

It was, indeed, the only course that 
could have been appropriately adopted. 
The decree in its favour cannot be dis¬ 
turbed on this ground. But it must 
not be taken to be the view of their 
Lordships that there would not be other 
difficulties in the way of the contention 
put forward by the first appellants that 
the Bank has no title to sue. As has 
been said, there has been no completion 
of this agreement in any sense what¬ 
ever ; it remains just where it was so 
far as any substantive legal assignments 
are concerned, although, no doubt, one 
may at this distance of time almost 
assume that the consideration has been 
paid and satisfied. Their Lordships can 
have no doubt that the debts of the 
Bank have been satisfied or discharged, 
and that the transaction as between the 
transferor and transferee may be taken 
to be complete. But this has only been 
by mutual arrangement and acceptance 
by the transferees of less than they 
were entitled to; it remains that there 
has been no completion in any legal 
sense of the word and no legal assign¬ 
ment or transfer of the assets included 
in the agreement and not legally trans¬ 
ferred by virtue of the agreement itself. 
When learned counsel for the appel¬ 
lants were asked what was the moment 
of time at which, in their view of this 
transaction, the debt passed to the 
Trust so that the Bank remained with 
no interest to sue in respect of it, the 
first answer made was that it passed 
from the moment of execution of the 
agreement ; an answer which meant 
that the whole interest in the property 
agreed.to be transferred passed before 
any part of the purchase price had been 
paid. 


This answer was not pressed. Thou 
it was suggested i)y Mr. Hyam 
that, if that was not so, the whole 
interest certainly passed when all this 
property had been beneficially trans¬ 
ferred and had become vested in that 
sense in the purchasing Trust to which 
there was made these answers, hirst, 
there was no evidence at all as to when 
that stage was reached, if it ever has 
been reached, and, secondly, if that 
stage ever has been reached, it would bo 
very important on this question of 
right to sue to know what the terms 
were on which the transfer was effected. 
The High Court in their judgment have 
said that there was an arrangement as 
between the Bauk and the Trust under 
which the right to recover these out¬ 
standing debts was to remain vested in 
the Bank, although when recovered the 
proceeds would be 'handed over to the 
Trust. But whether that be the fact or 
not, there is no evidence of any transac¬ 
tion which would justify the conclusion 
that this purchase had been completed 
in accordance with the terms of the 
agreement, and therefore the result is 
that for this reason also the suit was 
properly brought. 

Two subordinate questions already 
foreshadowed in the course of this judg¬ 
ment must now be deilt with. The first 
is that the appellants having stated 
that they had not in the High Court 
again raised the disability defence, 
asked leave to reopen that question. 
Their Lordships were not disposed to 
grant any such leave in this case; it 
appears to be one which comes within 
the general view of the Board as ex¬ 
pounded by Lord Kobertson in the 
case of 34 Cal. 709 (2). Their Lord- 
ships do not think that the Board in that 
case intended to lay it down that in 
no case could such leave be granted. 
The Board, acting under the Prerogative 
must never abrogate their duty to tender 
to His Majesty in such a matter any 
advice which the nature of the case 
seems, in justice, to be called for. But 
the circumstances in which such an ap¬ 
plication will be entertained are neces¬ 
sarily exceptional. 

Mr. Dunne contended that in the case 
before the Board in 34 Cal 709 (2) the 

2. Dhanukdbari Singh 
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question ^vhich the appellants then 
desired to raise was one which they 
might have raised as appellants in the 
High Court. Indeed, it was included in 
their notice o£ appeal to the High Court, 
but was not raised by them there. In 
the present case however, the point 
which the appellants desire to revive 
was one which would only have been 
open to them as respondents in the High 
Court and not as appellants. Their 
Lordships however apart from special 
circumstances which have not been 
shown to exist here, can see no distinc¬ 
tion in principle betw'een the position 
of an appellant who abandons in the 
High Court a ground of appeal of which 
he had given notice and the position of 
a respondent in the Pligh Court who 
does not raise a point in his favour 
which was open to him without notice. 
It is quite true that it would be open to 
the Board on proper terms to refer to 
the High Court this question for their 
consideration. But even that the Board 
would not do except under special 
circumstances. These do not exist in 
this case, the real truth being that here 
the appellants before the High Court 
were content to rely on a technical 
point, altogether abandoning the defence 
of substance which had failed in the 
Court below. Now, having failed on 
jthat technical point, they ask as a last 
ii-esort to set up again their abandoned 
defence of substance. That considera¬ 
tion shows how little is the warrant 
jhere for interfering with the usual prac¬ 
tice of the Board in such matters. Ac¬ 
cordingly, the application made to 
reopen the disability defence either be- 
Ifore their Lordships or in the High 
iCourt is one that cannot be acceded to. 

The other matter that has to be dealt 
with is that raised by the second ap¬ 
pellant with reference to the inclusion 
m the decree of the village Siswal. He 
desires that he may be permitted to 
establish, if he can, at the proper time 
that by virtue and as a result of the 
partition effected as already stated, and 
of the subsequent transactions, he is 
now the registered owner of this village 
in its entirety, subject to the rights 
which he has created in it, but dis¬ 
charged from the respondents’ security. 
He seeks to ja^.a fcLish that this village 
is jiow from tli6 

security whllRyl^eldJay the Bank, and 


that no sale of property directed for the 
purpose of realising that security should 
be permitted to touch or affect his vil¬ 
lage, and he relies for the success of that 
contention which he desires to put for¬ 
ward on the case of 59 I A 406 (3); the 
headnote, which quite clearly expresses 
the judgment, being this : 

’* Where one of two or more co-sharers mort’ 
gages his undivided share in some of the pro¬ 
perties held jointly, the mortgagee takes the 
security subject to the right of the other co- 
sharers to enforce a partition and thereby to con¬ 
vert what was an undivided share of the whole 
into a defined portion held in severalty. If the 
mortgage therefore is followed by a partition and 
the mortgaged properties are allotted to a co- 
sharer or co-sharers other than the mortgagor, 
they take the allotted properties, in the absence 
of fraud, free from the mortgage, and the mort¬ 
gagee can proceed only against the properties 
allotted to the mortgagor in substitution for his • 
undivided share.” 

When Mr. Parikh, on behalf of the 
second appellant, asked to have the 
decree amended in that respect, so as to 
discharge his village from this security 
altogether, it was, of course, objected by 
Mr. DeGruyther, on behalf of the respon¬ 
dents, that Mr. Parikh was no longer in 
a position to raise this point by reason 
of the fact that be had abandoned it in 
the High Court; secondly, it was con¬ 
tended by Mr. DeGruyther that there- 
was no material upon which any deci¬ 
sion in the second appellant’s favour 
could be made, and thirdly, he contended 
that the application was unnecessary 
because the point would be open to 
Mr. Parikh in execution proceedings, 
when an application would have to be 
made to the Court for directions for 
sale. It would then be open to the 
second appellant to come forward and 
claim that his village be excluded from- 
the property to be sold. But, when it 
was made plain that Mr. Parikh’s client 
was a party to the proceedings in which 
the decree of the High Court was made,, 
and that an undivided share in Siswal 
was thereby stated to be within the- 
security, it became clear that it would 
be difiBcult, if not impossible, for the 
second appellant successfully to apply 
that the one-eighth share in the village 
should be excluded from the sale. It 
was then agreed that there should be 
inserted in the advice which their Lord¬ 
ships would humbly tender to His 

3. Mohammad Afzal Khan v. Abdul R ahman, 
1932 P 0 236=139 I C 85=59 I A 405=13 Lah- 
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Majesty a recommendation that a pro¬ 
vision should be made in the Order in 
Council to the effect that notwithstand¬ 
ing the terms of the decree of the High 
Court at Allahabad of 3rd December 
19^8, it was to be open to the second 
appellant in any execution proceedings 
thereunder to establish, if he could, that 
no undivided or other interest in the 
village Siswal is any longer comprised 
in the mortgage of 8th December 1911. 
Had this agreement not been reached, it 
would not have been possible for their 
Lordships to make any order either in 
favour of or against the second appellant 
on this head, if only for the reason that 
the circumstances in relation to the 
alleged partition are not I’eally known 
to them. In these circumstances, their 
Lordships will humbly advise His Ma¬ 
jesty that this appeal be dismissed. The 
appellant must pay the costs. There will 
be inserted in the advice which they 
will so tender a recommendation to the 
effect just stated with reference to the 
claim put forward by Mr. Parikh on be¬ 
half of his client. 

K.S. Appeal dismissed. 

Solicitors for Appellants — Barrow, 
Rogers and Nevill and Hy. S. L. Polak 
& Co. 

Solicitors for Respondents — T. L. 
Wilson & Co. 
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16th April 1935 

Lords Atkin, Wright and Alness, 
Sir John Wallis and Sir Shadi Lal. 

Sri Baja Vasireddi Sri Chandra Mou- 
leswara Pra^ada Bahadur —Appellant, 

V. 

Secy, of State and others — Respon¬ 
dents. 

Privy Council Appeal No. 28 of 1933. 

Madras Proprietary Estates Village Ser> 
vice Act (2 of I 894j, S. 17 — Grant of land 
made by State In respect of village office— 
Government can free land from service and 
impose quit rent instead—But right of pri* 
vate proprietor to recover land if granted by 
his predecessor in interest will not be taken 
away—Onus of proving grant by predecessor 
is on village officer. 

In the case of a grant of land made or con* 
tinued by the State in respect of, or annexed to, 
a village office, the Government is empowered to 
free the land from the liability of service and to 
impose instead a quit rent to be paid by the 
village officer. The legislature did not however 
intend to deprive a private proprietor of his 


right to recover the land, if it was granted by 
him or hia predecessor in intoiost. The onus of 
proving that the grant was made by his pre¬ 
decessor is on village officer who claims auch 
property to be his. LF llfi 0 1,2] 

W. H. Upjohn, It. De Gruyther and 
P. V. Suhha Bow —for Appellant. 

A. M. Dunne, K. V. Lt.^Narasimham 
and J. M. Pringle —for Respondonta. 

Sir Shadi Lal. —This is a consoli¬ 
dated appeal from a judgment and two 
decrees of the High Court at Madras 
dated let February 1929, which reversed 
the judgments and decrees of the Court 
of the Subordinate Judge at Bezwada 
and dismissed two suits brought by the 
plaintiff. The plaintiff, who has prefer¬ 
red this appeal, is the zamindar of a 
permanently settled estate called Chin- 
talapatu Vantu (also known as Muk- 
tyala), which is situate in the Kistna 
District of the Madras Presidency. The 
circumstances, which led to the institu¬ 
tion of the suits, may be shortly stated. 
The remuneration of the village officers 
employed in the permanently settled 
estates and certain other estates within 
the Presidency of Madras consisted of 
grants of lands or assignments of revenue 
payable in respect of lands. This mode 
of remunerating the services of village 
officers, which was sanctioned by ancient 
practice, continued in force for more 
than a century; but it was subsequently 
found to be objectionable. The Govern¬ 
ment consequently decided to pay, in 
lieu thereof, certain salaries and allow¬ 
ances in cash, and was empowered by a 
statute of the Madras Legislative Coun¬ 
cil called the Madras Proprietary 
Estates Village Service Act (Madras Act 
2 of 1894) to establish in each district 
the village service fund, from which the 
payment was to be made. The village 
officers receiving remuneration in cash 
were no longer entitled to keep the lands 
which bad been granted to them for the 
performance of their duties, and the 
statute therefore authorized the Govern¬ 
ment to enfranchise those lands from 
the condition of service by the imposi¬ 
tion of quit rent. The operative part of 
S. 17, which conferred this authority, is 
in these terms: 

*‘lf the remuDeratiou of a village office con- 
BiBts in whole or in part of lands, or assignments 
of revenue payable in respect of lands, granted 
or continued in r^pect of or annexed to such 
village office by the State, the Government may 
enfranchise the said lands from the condition of 
service by the imposition of quit-rent under the 
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rules for the tirae being in force in respect of 
the enfranchisement of village-service inams in 
villages not permanently settled or under such 
rules as the Government may lay down in this 
behalf; such enfranchisement shall take efiect on 
or after the date fixed in the notification issued 
under S. 19 for the levy of a Village Service 
cess.” 

The section is not happily worded, but 
there can be little doubt that in the 
case of a grant of land made or conti¬ 
nued by the State in respect of, or an¬ 
nexed to, a village office, it empowers 
the Government to free the land from 
the liability of service and to impose 
instead a quit rent to be paid by the 
village officer. The legislature did not 
however intend to deprive a private pro¬ 
prietor of his right to recover the land, 
if it was granted by him or his prede¬ 
cessor in interest. This is made clear 
by a proviso to that section, which ex¬ 
pressly states that 

"any lands or emoluments derived from lands 
which may have been granted by the proprietor 
for the remuneration of village service and 
which are still so held or enjoyed may be re¬ 
sumed by the grantor or his representative.” 

Now, it is common ground that two 
plots of land, which were situate in the 
villages of Kisara and Peddavaram, were 
enfranchised under the aforesaid section; 
and the orders of enfranchisement were 
made by the revenue officer in 1908. 
The lands were in the occupation of two 
village officers who were called Karnams, 
and performed the duties of village ac¬ 
countants or patwaris. Neither of these 
village officers was ejected from the 
land, but was allowed to hold it on 
payment of a quit rent. The appel¬ 
lant claimed both the plots of land 
to be bis property, but his claim was re¬ 
jected by the revenue officer who con¬ 
ducted the inquiry. After waiting for 
nearly 12 years, he instituted the pre¬ 
sent suits to establish his title to the 
lands in question. The trial Judge al¬ 
lowed the claim, but on appeal by the 
Secretary of State for India, the High 
Court have dissented from that conclu¬ 
sion and dismissed both the suits. The 
main question raised on this appeal is 
whether the lands were granted to the 
Karnams by the appellant’s ancestor. 
This was the ground upon which he 
based his claim ; and there can be no 
doubt that, if that ground be estab¬ 
lished, he would be entitled under the 
proviso referred to above to recover the 
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property. It is however clear, and, in¬ 
deed, it is not disputed, that it is for 
him to prove that the grants were made 
by his predecessor. 

In order to establish his title, the ap¬ 
pellant had to state when the grants re¬ 
lied upon by him were made ; and be¬ 
fore the Revenue Officer, who conducted 
the proceedings for enfranchisement, 
and also in the plaints presented by him 
to the trial Court, he definitely stated 
that the grants were made subsequent 
to the permanent settlement of 1802, 
Indeed, he attempted to show that the 
lands were granted in 1834 ; but the 
High Court and also the Subordinate 
Judge find that the attempt has failed, 
and that, not only there is no evidence 
to support the allegation of post-settle¬ 
ment grants, but there is ample docu¬ 
mentary proof to refute it. The appel¬ 
lant, having failed to establish that the 
lands were granted after 1802, shifted 
his position in the course of the argu¬ 
ments before the Subordinate Judge, and 
put forward a new ground of claim, 
namely, that the grants were made be¬ 
fore the permanent settlement. The 
issue which now requires determination 
is whether the lands originally formed 
part of his estate and were given by his 
ancestor to the Karnams before 1802. 
On this point he has relied upon certain 
circumstances, which are inconclusive. 
It appears that the disputed property is 
situated within the geographical limits 
of the appellant’s estate, but that fact 
would not necessarily lead to the con¬ 
clusion that the property was originally 
owned by his ancestor and given by hino 
to the Karnams. It is not incompatible 
with the hypothesis that t^e grants of 
the lands had been made by the State to 
the village officers before the estate was 
conferred upon the zamindar. More¬ 
over, the lands were exempted from the 
payment of land revenue before the 
settlement, and, as held by the High 
Court, the income ^derived from them 
was not included in the assets upon 
which the permanent land revenue was 
determined in respect of the zamindary 
in 1802. The Karnams have been in the 
enjoyment of the rents and profits for 
more than a century without making any 
payment either to the State or to the 
zamindar, and neither the revenue re¬ 
cord nor any other document furnishes 
the slightest indication that the zamin- 
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■dar was in any way concerned with the 
ownership of the property. 

The services performed by a Karnam 
are of a public character, but it is argued 
that the Karnams in question have been 
rendering private services to the zamin- 
dar. The documents, upon which this 
argument is founded, are of a compar¬ 
atively recent date, and there is no evi¬ 
dence to show that such services were 
performed at any time before the settle¬ 
ment, or that the grants were made for 
rewarding those services. It cannot be 
disputed that the zamindar is a person 
of importance and authority in his 
estate ; and if the Karnam of a village 
within the estate does some private work 
in order to please the landed magnate, 
he does not thereby cease to be a public 
officer. Nor does that circumstance 
necessitate the inference that the land 
held by him is a grant from a private 
person. It is true that in the case of an 
ancient grant made before 1802 it is 
well-nigh impossible, in the absence of 
the document granting the property, to 
discover with any reasonable certainty 
the date and other particulars of its ori- 
gin ; and there can be no doubt that in 
the present case the duty of proving 
pre-settlement grants by the appellant’s 
ancestor is a very difficult one to dis¬ 
charge. But the appellant himself has 
undertaken that task, and he cannot in¬ 
voke its difficulty in order to relieve 
himself of the burden. 

Their Lordships do not think that the 
evidence, to which their attention has 
been invited by the appellant, would 
even if it stood nnrebutted, sustain the 
proposition that the lands were granted 
by his ancestor to the Karnams either 
before, or after, the settlement of 1802. 
On the other hand, there are circum¬ 
stances which throw doubt upon the 
genuineness of his claim. As stated 
above, it was only a few days before the 
expiry of the statutory period of limita¬ 
tion that he brought the present suits ; 
and this delay does not show that be 
was anxious to vindicate his rights of 
ownership. When he did institute the 
suits, be founded his title upon post- 
settlement grants, and this allegation 
has been demonstrated to be wholly 
wrong. It is clear that he himself was 
not sure of his ground, and his change of 
front at the last stage cannot but mili¬ 
tate against his claim. Upon an exami¬ 


nation of the arguments presented to 
them, their Lordships have no hesitation 
in holding that the appellant has failed 
to discharge the onus of proving that the 
lands in dispute were granted to the 
Karnams by his predecessor in interest. 
On this finding the appeal must fail, and 
it is not necessary to consider whether 
the grants were made or continued by 
the State. Accordingly, their Lordships 
will humbly advise His Majesty that the 
appeal bo dismissed with costs. 

K.S. Appeal dismissed. 

Solicitors for Appellants — Hy. S. L. 
Polak & Co. 

Solicitors for Respondents — The 
Solicitor, India Office. 
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Sir Shadi Lal 

Commissioner of Income-tax, Madras 
—Appellant. 

V. 

P. R. A. L. Muthukaruppan Chettiar 
—Respondent. 

Brivy Council Appeal No. 5 of 1935. 

sjt Income-tax Act (1922), S. 4 (2) Dis* 
solution of partnership — Accounts taken 
and outgoing partner paid bis share Inter¬ 
est on capital paid to him is profits asses¬ 
sable to income-tax— 1934 Mad OSZ, Reversed 
—Partnership* 

One of the partners of a partnership severed 
his connexion with that Arm, and an account 
was taken on the amounts due to him by way 
of capital, surplus capital, share of profit and 
interest thereon; and a sum of Ks. 2,09,670 was 
found due to him which included Rs. 23,500, 
share of profits from 26th October 1926 to Slst 
May 1930, and Rs, 38,305 interest on capital. 
The question was as to whether the interest on 
capital was profits or capital; 

Held: that on dissolution of a partnership an 
outgoing partner has the right to receive not 
as in the case of a share-holder in winding up a 
company only a share of the assets; but to re¬ 
ceive payment of his profits, profits which were 
his before dissolution and do not cease to be his 
on dissolution and that the amount of interest 
on capital was received as payment of profits and 
not as capital and as such was assessable to in¬ 
come-tax: 1984 Mad 633, Reversed; Inland 
Revenue CominissiBnoT Burr (1924), 2 K* B, 

52,JHsL [P 118 0 2; P 119 0 1] 

L. DeGruyther and Pringle for Ap¬ 
pellant. 

C. Murai and Miss G. E. Miles ■ for 
Respondent. 

Lord Atkin.— This is an appeal from 
the High Court at Madras on a reference 
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under S. 66, Income-tax Act, 1922. The 
question is whether a sum of Es. 38,305 
was a receipt of capital or a receipt of 
profit assessable under S. 4 (2), Income- 
tax Act. The facts are simple. The 
respondent is a Chetti carrying on busi¬ 
ness in Madras where he resides and in 
various other places within and with¬ 
out British India. He was up to May 
1930, one of three partners in a money- 
lending business S. P. K. A. A. M. at 
Colombo in which he had a 6 3/4 share. 
On 31st May 1930, he severed his con¬ 
nection with that firm, and an account 
was taken of the amounts due to him by 
way of capital, surplus capital, share of 
profit and interest thereon : and a sum 
of Rs. 2,09,670 was found due to him 
which included Rs. 23,500, share of pro¬ 
fits from 26th October 1926 to 31st 
May 1930, and Bs. 38,305 interest on 
capital. The Es. 23,500 was paid to him 
by hundis drawn by the remaining part¬ 
ners and cashed at Colombo. The Rupees 
38,305 together with the greater part of 
the capital sum due was remitted to 
him in Madras, by the promissory note 
of a debtor of the firm made out in the 
respondent’s favour. No question of fact 
arises on the reference which can only 
raise a question of law. The only ques¬ 
tion for the Court is whether the sum of 
Es. 38,305 received by the respondent 
in Madras in respect of interest on capi¬ 
tal employed in business in Ceylon is as¬ 
sessable under S. 4 (2), Income-tax Act. 

No dispute arises as to the sum 
being derived from business : the only 
question is whether the effect of the dis¬ 
solution was to make payment of all the 
sums due on dissolution, payments by 
way of capital and not payments of in¬ 
come or profits. The High Court fol¬ 
lowing a decision of their own in 55 
Mad. 818 (l), held that the principles 
laid down in the English case (1924) 2 K 
B 52 (2), governed the case and decided 
in favour of the respondent. But that 
case involved quite a different set of 
facts: the receipt by a shareholder of 
his share of the assets of a company 
upon a winding-up. It was pointed out 
in the judgments of the Court of Appeal 
that a company is separated entity to 

1. Commissioner of Income-tax, Madras v. Sid- 
dba Gowdec & Sons, 1932 Mad 375=137 IG 
689=66 Mad 818 (SB). 

2. Inland Revenue Commissioners v. Burrell, 
(1924) 2KB 62=93 L J (K B) 709=131 L T 
727=40 T L R 662=68 S J 694. 


the shareholder; that during the conti¬ 
nuance of the company the latter have 
no right to the profits except so far as 
they are distributed on a regular de¬ 
claration of dividend; and that on wind¬ 
ing-up their sole right is to share in the 
assets available after winding-up: and 
that for the purpose of ascertaining such 
assets it is quite immaterial whether 
the company originally possessed them 
by way of capital or profits. The liqui¬ 
dator may apply sums earned as profits 
in paying capital liabilities and capi¬ 
tal assets in paying revenue liabilities. 
What he distributes is a lump sum, and 
no reconstruction into a division of 
capital and profits is necessary or in 
many cases possible. The position in 
respect of a partnership is different. 
The profits are the profits of the part¬ 
ners, joint in the first instance, and if 
the appropriate statute so provides 
assessable as joint : but in fact repre¬ 
senting an interest of each partner : and 
as soon as declared constituting an obli¬ 
gation from the firm to each partner. 
If the Ceylon ordinance be analogous to 
the English Act there would be no doubt 
that up to May 1930, the respondent 
would have been assessable to income- 
tax jointly and to surtax severally on 
the amount of the profits in question. 
And if in fact instead of being left in 
Colombo undrawn, the sums in question 
had before May 1930 been remitted to 
the respondent in India no question 
would have arisen as to his having been 
assessable under the India Act on those 
sums. Being profits of the respondent 
up to 3lst May 1930, how did they alter 
their character by dissolution ? The 
account taken on dissolution ascertains 
what is due to th.e partners for profits, 
and what is due for capital. It can 
hardly be suggested that the partners 
share according to their capital propor¬ 
tions in the whole assets of the partner¬ 
ship. The sum due for undrawn profits 
was and remains a sum due by the part¬ 
ners to each partner : and necessarily 
ranks first before the sums due for capi¬ 
tal can be distributed. In other words 
on dissolution of a partnership an out¬ 
going partner has the right to receive' 
not as in the case of a shareholder in 
winding up a company only a share of 
the assets, but to receive payment of 
his profits, profits which were his beforej 
dissolution and do not cease to be his! 
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on dissolution. In their Lordships’ 
opinion the respondent received this 
payment in India as a payment of 
profits and was properly assessed. 
Counsel for the respondent pointed 
out that the contention of the Com¬ 
missioner in this case \Yas the contrary 
of that made by him in the previous 
case in Madras which was successful in 
jthe High Court. He protested strongly 
'against the Commissioner in successive 
oases blowing hot and cold. But that is a 
privilege not confined to Commissioners 
of Income-tax and its exercise cannot 
influence judicial determination of the 
[law. Their Lordships think it desira- 
Ible to point out that their decision does 
jnot cover cases where undrawn profits 
[have with the consent of all parties been 
iinvested in the business so as to increase 
[the capital account, a position which 
Idoes not arise here. Nor have they bad 
•to consider any special provisions of 
ipartnership articles which might affect 
;the matter; for there were none in this 
jcase. For the reasons given they are of 
iopinion that this appeal should be 
[allowed; the order of the High Court 
dated 27th April 1934, should be set 
aside and the question referred to the 
Court by the Commissioner should be 
answered that the sum of Rs. 38,305 is 
a receipt of profits assessable under 
S. 4 (2), Income-tax Act. The respon¬ 
dent must pay the costs here and in the 
;High Court. Their Lordships will so 
Ihumbly advise His Majesty. 

K.s. Appeal allowed. 

Solicitors for Appellant — Solicitor, 
India Office. 

Solicitors for Respondent — Douglas, 
Grant & Dold. 


^ A. I. R. 1935 Privy Council 119 

(From Patna) 

2Ut May 1935 

Lord Atkik, Sib John Wallis and 

Sir Seadi Lal 

(Babu) Sheonandan Prasad Singh and 
others —Appellants. 

V. 

Hakim Abdul Fateh Mohammad Beza 
and another —Respondents. 

Privy Council Appeal No. 86 of 1933, 
Patna Appeal No. 34 of 1932. 

(a) Legal Practitioner—Implied authority 
to compromise—If invoked to support agree* 
ment of compromise, circumstances must be 
carefully examined^Aulbority may be either 


withdrawn or limited by client—If opposite 
party, in ignorance of it relies on such au¬ 
thority and enters into acompromise, Courts 
will net enforce it—Compromise. 

Counsel in India bavo the pamo implied axi- 
thority to compromise an action as have counsel 
in the English Courts. But if such authority is 
invoked to support an agreemont of coinpromiso 
tho circumstances must be c-ircfuUy examined. 
In tho first instance the autboritv is an actual 
authority implied from the employment as coun¬ 
sel. It may however be withdrawn or limited 
bv tho client. : in such a case the actual au¬ 
tboritv is destroyed or restricted ; and the other 

a ^ 

party if in ignorance of the limitation, could 
only rely upon ostensible authority. But if in 
fact counsel has had his autboritv withdrawn or 
restricted, the Courts will not feel bound to 
enforce a compromise made by him contrary to 
the restriction, even though the lack of actual 
authority is not known to the other party : 1030 
P C 158; Ncalc v, Gorilon Lennor, (1902) A C 
4G5 and Shei^herd v. Robinson, (1919) 1 K D -ITI. 
iJWon. [P 121 Cl] 

(b) Compromise — Offer of compromise 
emanating from client—Refusal or accep¬ 
tance by client on other side— Neither 
counsel attempting to exercise any autho¬ 
rity of his own — Compromise agreed to by 
karpardaz of one party — Authority of kar- 
pardaz to agree on behalf of principal not 
established—Held compromise was not bind¬ 
ing on parties. 

Each offer of compromise emanated from the 
client and was refused or accepted by the client 
or his lay representative. Neither counsel was 
attempting to exercise any authority of his own. 
nor would he reasonably have been believed to V.e 
exercising his own authority. He was merely a 
messenger between the two clients. The com¬ 
promise was entered into by the karpardaz but 
his authority to agree ou behalf of his principal 
was not established: 

Held: that the compromifc was not binding 
on the patties. [P 121 C 2] 

(c)Clvil P. C. (1908). O 23. R. 3-Compro¬ 
mise collateral to suit offered by one party, 
accepted by other parly — Compromise docu¬ 
ment not recorded—But mere decree drawn 
up—Held Court should not make decree. 

Where a compromise collateral to suit offered 
by one party in the course of the appeal was 
accepted by karpardaz of the other party, but 
the document of compromise was not recorded 
and a decree was merely drawn up and it wa.s 
the only document brought into existence: 

Held: that tho provisions of O. 23 were not 
complied with and that the Court should not 
in Ducsuance of R. 3 make a decree. 

[P 122 C 1] 

sfr ❖ (d) Legal Practitioner—Compromise— 
Suit by transferee impugning mortgage— 
Compromise by agreeing to sell plaintiff’s 
interest cannot be entered into by counsel. 

In an action by transferee challenging a mort¬ 
gage as collusive, a compromise to the effect that 
mortgagee should buy out the plaintifi for agreed 
price, cannot be entered into by counsel as it is 
a matter collateral to the suit, [P 121 C 2] 

L. De Gruyther and V. K. Krishna 
Menon —for Appellants. 

Respondents ex parte. 
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Lord Atkin.—This is an appeal from 
the High Court of Patna and raises a 
question as to the validity of an alleged 
compromise on appeal of a suit in which 
the present appellants were plaintiffs 
and the respondents who were not re¬ 
presented before the Board were defen¬ 
dants. It is unnecessary to go into the 
details of the case. The relevant facts 
appear to be that before the transaction 
in question the appellants were owners 
of an eight annas share in the mauza 
Alapur and defendant 2 Imdad Ali 
owned a two annas share in the same 
mauza. By registered deeds dated 12th 
July and 27th October 1921, defendant 2 
conveyed a two annas share in the 
mauza to the plaintiffs for a total con¬ 
sideration of Es. 10,896. The plaintiffs 
subsequently discovered that on 25th 
June 1921, defendant 2 had executed a 
mortgage in favour of defendant 1 of 
the whole of his interest for a loan of 
Rs. 2,500. There was some dispute as 
to the registration of this mortgage but 
it was finally registered on 29th July 
1922. 

On 2nd October 1926, the plaintiffs 
commenced the present suit against 
the two defendants alleging that the 
mortgage was collusive and fraudulent 
and its registration invalid and asking 
for a declaration that their interests in 
the property were not affected by the 
mortgage. Defendant 1 traversed the 
allegations against the mortgage and 
set up that the sales to the plaintiffs 
were collusive and fraudulent: defen¬ 
dant 2 alleged that the mortgage was 
obtained by fraud of defendant 1 and 
also alleged that the sales to the plain¬ 
tiffs were collusive and fraudulent. 

The trial Judge, the Subordinate Judge 
at Monghyr, decided both issues in 
favour of the plaintiffs, i. e., that the 
sale deeds were good and the mortgage 
was bad. Both defendants appealed to 
the High Court at Patna. Though the 
notice of appeal challenges the findings 
of the Judge on both points it would 
appear that there was no substantial 
attack in the High Court on the plain, 
tiffs' title. As far as defendant 1 was 
concerned it was obvious that his mort¬ 
gage if good was prior in date to the 
sale to the plaintiffs; as to defendant 2 
the Judges of the High Court had no 
difficulty in affirming the decision of the 
trial Judge as to the plaintiffs’ title^ 


saying that counsel had adduced no 
reason for differing from it. 

The question in the present appeal 
arises as between the plaintiffs and 
defendant 1 the mortgagee. It appears 
that at the trial the mortgagee had 
offered to buy the plaintiffs’ interest in 
the mortgaged property for Es. 20,000, 
but this had been refused by the plain, 
tiffs. On the appeal the plaintiffs had 
sent their karpardaz as their repre¬ 
sentative to attend the appeal. Their 
counsel were Mr. Mullick and Mr. Roy. 
The mortgagee was himself present at 
the hearing; his leading counsel was 
Mr. Husnain. In the course of the argn. 
ment Mr. Husnain offered on behalf of 
his client to pay Rs. 20,000 if the appel¬ 
lants gave up all claims to the property 
purchased by them. This offer was put 
before the karpardaz who was at first 
unwilling to accept it in the absence of 
bis principal but eventually accepted. 
This was communicated through Mr. 
Husnain to bis client the mortgagee. 
A little later Mr. Husnain informed the 
Court that his client was no longer 
willing to pay Es. 20,000. The argu¬ 
ment then proceeded and Mr. Husnain 
made a second offer that his client would 
pay Es. 10,860 if the plaintiffs gave up 
their claim. The karpardaz refused 
this offer. The Court appears to have 
favoured a compromise. The karpardaz 
was again approached; be again refused 
but at last reluctantly consented believ¬ 
ing as it is said that the case was a 
weak one and that his master was going 
to lose. The above facts are taken from 
the statement of junior counsel Mr. Roy. 
Accordingly a decree was drawn up 
dated 8th March 1932. It is the only 
document in the record, and if it is in 
fact the only document brought into 
existence at the time, it seems clear that 
it does not comply with the provisions 
of 0. 23, which require that the com¬ 
promise shall be recorded, and that a 
decree shall be made in accordance with 
its provisions. If there is no separate 
record of the compromise the decree 
ought to recite the fact of a compromise* 
and its terms and then proceed to set 
out the orders made by the Court to en¬ 
force the decree. Their Lordships how¬ 
ever were not asked to treat this matter 
as one of the grounds of appeal. 

The appellants applied in review to 
set aside the decree on the ground that 
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the compromise ^as made without their 
authority. At the hearing of this ap¬ 
plication it seems to have been agreed 
that the case should bo determined by 
reference only to the implied authority 
of the advocates to make the compi'o- 
mise. In the petition for leave to ap¬ 
peal to His Majesty in Council it is 
stated that counsel for the mortgagee 
gave up the actual authority of the kar- 
pardaz to effect the compromise: but 
whether this is so or not, it seems plain 
that the case should proceed on the 
footing that no actual authority in the 
karpardaz was established. On this 
footing their Lordships have no difti- 
culty in coming to the conclusion that 
the compromise cannot be supported by 
reference only to the implied authority 
of the advocates. As was laid down by 
this Board in 57 I A 133 (l) counsel in 
India have the same implied authority 
to compromise an action as have counsel 
in the English Courts. But if such 
authority is invoked to support an agree¬ 
ment of compromise the circumstances 
must be carefully examined. In the 
first instance the authority is an actual 
(authority implied from the employment 
as counsel. It may however be with¬ 
drawn or limited by the client: in such 
a case the actual authority is destroyed 
or restricted; and the other party if in 
ignorance of the limitation could only 
rely upon ostensible authority. In this 
particular class of contract however the 
possibility of successfully alleging osten¬ 
sible authority has been much restricted 
by the authorities such as (lfe02) A C 
466 (2) and (1919) 1 K B 474 (3) which 
make it plain that if in fact counsel has 
bad his authority withdrawn or res¬ 
tricted the Courts will not feel bound to 
.enforce a compromise made by him con- 
Jtrary to the restriction even though the 
jlack of actual authority is not kno'^n to 
'the other party. 

But whatever may be the authority 
of counsel whether actual or ostensible 
it frequently happens that actions are 
compromised without reference to the 
implied authority of counsel at all. In 

1. Sourendra Nath Mitra v. Tatubala Dasi, 1930 
P C 168—123 I C 646=67 I A 183=67 Cal 1311 
(P C), 

3. Neale v. Gordon Lennox, (1902) A C 465=71 
L J K B 989=18 T L R 791=66 J P 767=51 
W B 140. 

8. Bbepbered v. Boblneon, (1919) 1 K B 474—88 
L 7 E B 878=35 TLB 220=120 L T 492. 


these days communication with actual 
principals is much easier and quicker 
than in the days when the authority of 
counsel was first established. In their 
Lordships’ experience both in this 
country and in India it constantly hap¬ 
pens, indeed it may be said that it more 
often liappens, that counsel do not take 
upon themselves to compromise a case 
without receiving express authority 
from their clients for the particular 
terms; and that this position in eacli 
particular case is mutually known bet¬ 
ween the parties. 

In such cases the parties are relying 
not on implied but on an express autho¬ 
rity given ad hoc by the client. It ap¬ 
pears plain that such was the position 
in the present case. Each otter ema¬ 
nated from the client and was refusech 
or accepted by the client or his lay re , 
presentative. In the circumstancesi 
neither counsel was attempting to exer 
cise any authority of his own, nor would; 
he reasonably have been believed to be, 
exercising his own authority. He wat 
merely, as so often happens, a messengej 
between the two clients, As therefore; 
the case has been rested on the implied 
authority of counsel alone, and tlie 
authority of the karpardaz to agree on 
behalf of the appellants to the parti¬ 
cular agreement is not established, the 
compromise must fail. Their Lordships 
think it advisable to say that if the facts' 
are as they suppose them to be, ^ viz. 
that the attack on the plainbitt’s’ titlej 
was not seriously made in the Court of; 
Appeal, counsel’s authority could not in 
any circumstances extend to an agree-! 
ment to part with the plaintiffs rigbt8| 
in the property over which the mortgage; 
was claimed which the plaintiffs were 
seeking to get rid of. In those circum¬ 
stances the case would be very similar^ 
to that suggested by Pollock C. B. ini 
the well known case of 5 H & N 890 {4)' 
at p. 922: . . ^ x i • 

The other complaint made in the first count is 
that the defendant agreed, on tho plaintifi’s be¬ 
half, that the estate should bo given up and a 
conveyance of it be executed by the plaintifi. 
As to this, the plaintiS has always contended 
that the defendant bad no authority or power to 
make such an agreement, that it was not bind¬ 
ing. and that the agreement was a nullity; and 
we are of opinion that, although a counsel has 
complete authority over the suit, the mode of 
conducting it. and all that is incident to it— 

i^winfen v. Lord Chelmsford, 5 H & N 890= 

■ 29 L J Ex 382=8 W R 646=2 L T 406. 
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ssucb as withdrawing the record, withdrawing a 
juror, calline no witnesses, or selecting such, as 
in his discretion, he thinks ought to be called, 
and other matters which properly belong to the 
suit and the management and conduct of the 
trial—we think he has not, by virtue of his 
retainer in the suit, any power over matters that 
are collateral to it. For instance, we think, in 
an action for a nuisance between the owners of 
adjoining laud—however desirable it may be 
that litigation should reasc by one of the parties 
purchasing the property of the other, we think 
the counsel have no authority to agree to such 
a sale and bind the parties to the suit without 
their consent, and cerlainlv not contrary to 
their instructions, and we think such an agree¬ 
ment would be void. 

Substitute mortgage for nuisance, a 
substitution which some would readily 
make, and the analogy is very close. In 
the cases cited in the judgment of the 
High Court, 18 C B N S 806 (5), was an 
action for the price of a piano in which 
it was agreed to return the piano. The 
pleadings are unfortunately not disclosed 
in any report which their Lordships 
have seen. If as seems probable the 
defence went to the validity or continued 
existence of the contract there could be 
little doubt that counsel might agree 
to rescind. 2 Cr. k M. 520 (6) was an 
action for trespass settled on the terms 
that the alleged trespasser took over the 
property. Such an action might w'ell 
have involved the title of the plaintiff to 
the whole property, bub their Lord- 
ships fail to find in the actual decision 
any statement of the law affirming the 
authority of the plaintiff’s attorney in 
case the title were not in dispute. 

I If the facts are as their Lordships 
assume, the matter compromised was .in 
their opinion collateral to the suit and 
nob only wpuld it not be binding on the 
iparbies, but it would in any case be a 
matter in respect of which the Court in 
pursuance of O. 23, K. 3, should not 
make a decree. 

In the result the order made in re¬ 
view should be reversed and the decree 
dated 8bb March 1932 should be set 
aside. There does not appear to be any 
other record of the compromise but if 
there is that should also be vacated. 
The High Court will proceed with the 
appeal as though there were no compro¬ 
mise. The costs of the application in 
review and of the appeal to His Majesty 
in council must be paid by the respon- 

6. Prestwich v. Poley, (1865) 18 C B N S 806, 

6. Thomas v. Hawes, (1834) 2 Cr & BI 520. 


dents. Their Lordships will so humbly 
advise His Majesty. 

K.S. Order reversed. 

Solicitors for Appellants— Nehra & Co, 

Respondents Ex parte. 
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12th April 1935 

Lords Atkin, Macmillan and 

Wrioht, Sir Lancelot Sander¬ 
son AND Sir Shadi Lal. 

Hari —Appellant. 

V. 

Emperor —Opposite Party. 

Privy Council Appeal No. 17 of 1935. 

(a) Criminal P. C. (1898), Ss. 423 (b) and 
526 (e)—High Court Session—Appeal from 
conviction — Retrial ordered by appellate 
Judge—Case ordered to be tried not by High 
Court but by some other Court—Order mutt 
be under S. 423— S. 526 (e) does not apply— 
Order is proper and no lack of jurisdiction. 

Where on appeal from a conviction passed in 
the High Court Session, the appellate Judge sets 
aside the conviction and orders a retrial, but 
further orders that the trial should be held not 
by the High Court but by some other Court of 
competent jurisdiction subordinate to the appel¬ 
late Court. the order passed is one' under S. 
428 (b). S. 526 (e) has no application. The 
order is quite proper and there is no lack of 
jurisdiction or irregularity in procedure. 

CP 124 0 1] 

(b) Criminal Trial—Case tried by jury—• 
Case should not be reheard without jury un¬ 
less justified by exceptional circumstances. 

An order which directs that a case which has 
originally been heard before a jury should be re¬ 
heard before a Court without a jury, is an order 
that ought not to be made unless it is justified 
by exceptional circumstances. There is juris¬ 
diction to make it, but it is obvious that it has, 
and is likely to have, a very serious effect upon 
the rights of the accused, and his privilege 
which he has previously enjoyed of trial by a 
jury he ought in general to retain. [P 124 C 2] 

/. M. Parikh —for Appellant. 

A. M. Dunne and W. Wallach — for 
the Crown. 

Lord Atkin. —This is an appeal in a 
criminal case which has undergone some 
vicissitudes in the Courts in India. The 
appellant, with six other persons, was 
tried at Karachi and was convicted of 
murder. The accused were tried before 
the Additional Judicial Commissioner 
of Sind, Mr. Dadiba Mehta, and a special 
jury of nine jurors. After a trial last¬ 
ing five weeks six of the accused were 
convicted on different parts of the 
charges, and sentenced. The seventh 
was acquitted. The convicted men then 
appealed to the Court of the Judicial 
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Oommisaioner aud the appellant appeals 
by apeoial leave to His Majesty in Coun¬ 
cil. On this appeal questions have arisen 
x^hioh it is nob necessary finally to 
eettle, as to the precise position of the 
Court of the Judicial Commissioner of 
Sind in its criminal jurisdiction and in 
respect of its appellate jurisdiction. The 
material 'sections are the sections of 
the Bombay Act No. 12 of 1866 as 

amended, which provides, by S. 1: 

There shall be for the Province of Sind a 
Court of the Judicial Commissioner of Sind 
which shall be the highest Court of appeal in 
civil and otiminal matters in the said province, 
and which shall bo Dhe District Court and Court 
of Session of Karachi. The Court of the Judi¬ 
cial Commissioner shall consist of three or mote 
Judges, one of whom shall be the Judicial 
Commissioner of Sind and the others Additional 
Commissioners. 

By an amending section it was pro¬ 
vided: . 

The Judicial Commissioner and Additional 
Judicial Commissioners shall be appointed by 
the Local Government, by whom alone they 
shall be liable to be suspended or removed. They 
shall, within the District aud Sessions Division 
of Karachi, each of them exercise all the juris¬ 
diction and have all the powers of a Judge of a 
District Court and of a Sessions Judge. 

The appeal was brought to the Court 
of the Judicial Commissioner and was 
■quite plainly brought, and accepted by 
the Court as being brought, under 
S. 410, Criminal P. C., which provides: 

Any person convicted on a trial by a Sessions 
Judge or an Additional Sessions Judge may ap¬ 
peal to the High Court. 

The appeal was heard before the Judi¬ 
cial Commissioner and one of the Addi¬ 
tional Judicial Commissioners. Unfor¬ 
tunately they differed, the Judicial 
Commissioner being in favour of dis¬ 
missing the appeal and the Additional 
Judicial Oommissioner being in favour 
of allowing the appeal. Under the 
powers of S. 9 (c), Bombay Act, the 
matter was referred by the Judicial 
Commissioner, as the Judges differed, to 
a third Judge, and it is provided that 
the matter shall be decided according 
to bis opinion or reheard by a Bench 
ooneiating of three Judges and decided 
according to the opinion of the majority 
of such Judges. The learned Additional 
Judicial OommissioDer, Mr. O’SulUvan, 
to whom the case was referred, came to 
the conclusion that the trial had been 
unsatisfactory, that there was a point of 
law upon which the appellants were 
^(titled to rely as to certain evidence 
vwMoh it is unnecessary now to deal 


with, and he thereupon came to the 
conclusion, first of all, that the convic¬ 
tion must be set aside. Then be had 
the duty to determine what should be 
done. His powers in that respect were 
powers under S. 423 of the Code. What 
he had power to do on an appeal from a 
conviction was to 

reverse the finding and sentence and acquit or 
discharge the accused, or order him to be retried 
by a Court of competent jurisdiction subordi¬ 
nate to such appellate Court, 

ov “alter the finding,” and so forth, 
What he did was this. He said: Thero 
must be a retrial. Then he said: I 

think it is expedient in the interests of 
justice”—probably he was referring to 
S. 526—“that the retrial of this case 
should take place outside Karachi.” His 
grounds were that all of the present 
four Judges of the Court had been asso¬ 
ciated with the trial in one form or an- 
other. One of them had tried the case, 
and the other Judge, who was then 
there, had been the prosecutor in the 
lower Court and appeared for the Crown 
in the appellate Court. The Judicial 
Commissioner, and the Additional Judi¬ 
cial Commissioner who was then giving 
judgment, Mr. O Sullivan, had both 
dealt with the case on appeal, and he 
thought that they ought not to take 
part in the retrial, and there would be 
DO Judges available to form the Bench 
in the event of the case going up on ap¬ 
peal. This is the form of his order; 

I set aside the convictions and order a retrial 
of all the appellants, aud I further order, under 
the provisions of S. 52G (e), Criminal P. C., that 
the case be transferred for trial to the Sessions 
Cpurt of Hyderabad, there to be tried by the 
Sessions Judge or one of the Additional Sessions 
Judges. 

With great respect to the Additional 
Judicial Commissioner, S. 626 has very 
little to do with this case, because it 
seems to their Lordships, not necessa¬ 
rily to be conclusively confined to, but 
to deal with, cases which are not in tbe 
High Court where it may appear to the 
High Court that there ought to be a 
transfer. Under (e), whenever ^it is 
made to appear to tbe High Court that 
such an order is expedient for the ends 
of justice,” it may order 

(ii) that anv particular case or appeal, or class 
of cases or appeals, be transferred from a crimi¬ 
nal Court subordinate to its authority to any 
other such ctiminal Court of equal or superior 
Jurisdiction. \ 

That is the provision of S. 526 (e) (uj. 
That did not apply, because this case 
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had 6rst of all to be got back to some 
ICourt for trial. That would appear 
only to be possible to be done under 
S. 423 (b). It is under that section that 
the Judge had the power to order a re¬ 
trial, which it is admitted he had power 
'to do, and he had then to determine to 
(what Court it ought to go. Their Lord- 
ships think it must be taken that he 
bad really ordered the case, under 
3. 423 (b), “to be retried by a Court of 
competent jurisdiction subordinate to 
such appellate Court.” For the purposes 
of this case it does not appear to be ne- 
icessary to determine whether, strictly 
^speaking, the Court of the Judicial Com¬ 
missioner exercising criminal jurisdic¬ 
tion as a Court of Session, or one of the 
Additional Judicial Commissioners exer. 
cising jurisdiction as a Court of Session, 
is a subordinate Court or not, because 
everybody in this case has agreed that 
,an order for retrial has properly been 
made and, if it has properly been made, 
it can only be made under this section. 
It is plain that if the power exists 
under S. 423 to order a retrial, it was 
competent to the Court to make the 
order complained of, viz., retrial, by the 
Sessions Judge in the District of 
Hyderabad. That plainly is a Court of 
competent jurisdiction subordinate to 
the appellate Court. 

In the view that their Lordships take, 
there is no lack of jurisdiction and no 
legal objection to the order which in 
fact directs this case to be heard before 
the Court of the Sessions Judge at 
Hyderabad, and the appeal therefore 
fails upon the suggestion that there was 
any irregularity in the procedure. For 
this purpose it must be assumed that 
there was a right of appeal and that it 
was competent to make this order order¬ 
ing the case to be tried before the Court 
at Hyderabad; but the position was, 
and is, that, whereas at Karachi the ap¬ 
pellant was tried before a jury, and, in 
their Lordships’ view (as is indeed con¬ 
ceded), had a right to be tried at 
Karachi before a jury, in the Court of 
the Sessions Judge at Hyderabad he 
will have no right to be tried with a 
jury. The Sessions Judge in that Dis¬ 
trict, in pursuance of provisions in the 
Code, which authorize the Local Gov¬ 
ernment to direct that some Sessions 
Judges have power to try by jury and 
some have power to try with assessors, 


dependent, no doubt, upon the condi¬ 
tions of a particular district, hears cases 
without a jury, and the appellant, very 
naturally, takes the objection that, 
while it is quite right that there should 
be a retrial, it is not right that the re¬ 
trial should take place in a Court in 
which be loses his right to . a trial by 
jury. 

As has been said, there is no legal ob¬ 
jection that can be taken to the order 
that was made; but their Lordships 
entertain the view that an order of this 
kind, which directs that a case which 
has originally been heard before a jury 
should be reheard before a Court without 
a jury, is an order that ought not to be 
made unless it is justified by exception¬ 
al circumstances. There is jurisdiction 
to make it, but it is obvious that it has, 
and is likely to have, a very serious 
effect upon the rights of the accused, 
and his privilege which he has previ¬ 
ously enjoyed of trial by a jury he ought 
in general to retain. 

The order in this case when it was 
originally made appears to their Lord- 
ships to be an order which could rea¬ 
sonably have been made for the reasons 
given by the learned Additional Judi¬ 
cial Commissioner, namely, that it 
would have been, in fact, impossible to 
have found a Judge of that Court who 
was not already associated with the 
case. The order as made is a lawful 
order and one which would not ordina¬ 
rily be interfered with by this Board in 
the exercise of its jurisdiction in crimi¬ 
nal appeals; but, on the other hand, 
their Lordships entertain a very strong 
opinion that, if those circumstances 
have ceased to exist, as it is said that 
they have ceased to exist, so that there 
is now available a Judge of the J'udicial 
Commissioner’s Court who is in no way 
committed to the case, and who has not 
expressed an opinion about it, it would 
be proper that, if application were 
made for a transfer from the Court 
to which it has now been assigned, 
namely, the Sessions Judge at Hydera¬ 
bad, back to the Court of the Judicial 
Commissioner, that application ought 
to receive the very serious considera¬ 
tion, and favourable consideration, if 
possible, of the Court to whom the 
application is made. That power is 
quite plainly given under S. 526 (e) (ii) 
or (iii); it does not matter which, be- 
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oaiiae that again may involve the ques. 
tion as to whether the Sessions Court 
Bitting at Karachi is subordinate or 
whether it is not subordinate, which 
their Lordships do not find it necessary 
to decide. 

Mr. Dunne, appearing for the Crown, 
has told their Lordships perfectly fairly 
that, on such an application being made 
he appreciates the constraining force of 
the consideration that would be put be¬ 
fore the Court by the appellant, and he 
thinks—he has not, of course, any power 
to bind the Court—that that is an ap¬ 
plication which, after the expression of 
their Lordships’ view, is not very likely 
to be refused. Their Lordships think 
that that is the most effective way of 
dealing with this case, and they must 
leave it in that position. The result is 
that, with that intimation of opinion, 
they consider that this appeal must be 
dismissed, and they will humbly advise 
His Majesty accordingly. There will, 
of course, be no order as to costs. 

K.S. Order accordingly. 

Solicitors for Appellants— T. L. Wil~ 
son & Co, 

Solicitors for Kespondents — Solicitor, 
India Office. 
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{From Calcutta) 

13th May 1935 

Lords Blanesburgh and Thanker- 
TON AND Sir Shadi Lal 

Tarahdas Aoharjee Choudhury and 
others —Appellants. 

v. 

Secy, of State and others — Respon¬ 
dents. 

Privy Council Appeal No. 64 of 1931, 
Bengal Appeals Nos. 26 and 27 of 1929. 

(a) Alluvion and Diluvion Reappearance 
of land submerged—Person claiming it must 
prove bis original title to it. 

If a person is owner of certain land before sub* 
xnerslon, he would, on reappearance of it, be en* 
titled to resume possession thereof, but the onus 
is on him to prove bis title. [P 126 C 2] 

(b) Ownership—Title of person depends on 
strength of his own case. 

The title of a person must depend upon the 
strength of his own case, and not upon the 
fortuitous circumstance of whether another per¬ 
son in a similar position had, or had not, pressed 
hie claim. Nor can it bp assumed that the lands 
xnnst be treated as private property and do not 
belong to the State. CP 127 O 1] 

(c) Ownership — Disputed property not 
•ituated within block of villages of same 


proprietor—Village bounded by river on one 
side—Possibility of ownership of any other 
person is not excluded. 

Where the disputed property is not situate 
within a block of villages belonging to the same 
proprietor and the village, within which it is 
sought to be included, is bounded by the river 
on one side, it cannot be said that its physical 
features exclude the possibility of the ownership 
of any other person: 1917 P C 86, Dist. 

[P 127 C 2] 

(d) Riparian Right!— Bed of public navi¬ 
gable river is presumed to belong to Govern¬ 
ment. 

The bed of a public navigable river is pre¬ 
sumed to be the property of the Government aud 
not that of a private person. [P 128 C 1] 

(e) Evidence Act (1872), S. 87 —Maps pre¬ 
pared by Revenue authorities after due in¬ 
quiry are presumed to be correct. 

The Revenue Survey is conducted by a public 
officer in the exercise of bis statutory authority, 
and he must have given an opportunity to all 
the persons interested in the proceedings to 
make their claims and to produce their evidence 
in support thereof. The maps thus prepared 
after due inquiry are presumed to be correct, 
unless they are shown to be wrong. [P 128 C 1] 

W. B. Upjohn, L. De Gruyther and 
P. V. Subba Bow —for Appellants. 

A. M. Dunne, K. V. L. Narasimham 
and J. M. Pringle—lot Respondent. 

Sir Shadi Lal.—The dispute in this 
consolidated appeal relates to the owner¬ 
ship of large tracts of land formed by 
the recession of the river Padma, which 
is the name given to the branch of the 
Ganges flowing between the Dacca and 
the Faridpur districts of Bengal. The 
plaintiff-appellants are admittedly co¬ 
sharers in estate No. 4002 of the Farid¬ 
pur Collectorate, otherwise known as 
Taluk Kunwar Bishvanath, which com¬ 
prises, inter alia, three villages, namely 
Mouza Harirampur, Mai Paichar and 
Bhati Bishvanathpur (the villages to be 
described hereinafter shortly as Mouza 
Harirampur). It is common ground that 
in 1798 the estate was permanently 
settled with the predecessors in title of 
the appellants, and the question, which 
their Lordships have to determine, is 
whether the lands in dispute formed 
part of Mouza Harirampur at the time 
of the permanent settlement. The river 
Ganges, in its course through the dis¬ 
trict of Dacca and the neighbouring dis¬ 
tricts, frequently changes its channel, 
throws up large plots of land which give 
rise to conflicting claims. In order to 
provide for the assessment of such lands 
to land revenue, the Government of Ben¬ 
gal is empowered by Act 9 of 1847 to 
direct the local revenue authorities to 
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make a revenue survey of the alluvial 
lands, and to determine the revenue 
which they are liable to pay to Govern¬ 
ment. If any land is thrown up by a 
large and navigable river and appears to 
be the property of Government, the 
revenue officers are required to take 
immediate possession of the same on be¬ 
half of Government, and to assess and 
settle it according to the rules in force 
in that behalf. It is however open to 
the person, who claims to be the pro¬ 
prietor thereof, to establish his right by 
bringing a suit in a competent Court of 
law. 

It appears that large areas of land 
emerged from the river between 1870 
and 1878, and the Collector of the dis¬ 
trict found that they did not form part 
of any permanently settled estate and 
settled them temporarily with certain 
persons. The plaintiffs, who admittedly 
got no land at that time, did not chal¬ 
lenge the propriety of the action taken 
by the Collector until 1918, when they 
commenced the present suits to recover 
possession of the property as owners. 
They founded their title on the allega¬ 
tion that the lands were included in 
Mauza Harirampur in 1793, and that, 
though they were subsequently sub¬ 
merged by the river, they appeared again 
and became part of the dry land of their 
estate. This allegation was denied by 
the Secretary of State for India, who 
claimed that, at the date of the settle¬ 
ment in 1793, the lands formed part of 
the bed of the river and were the pro¬ 
perty of the State. The main issue 
arising upon the pleadings was whether 
the lands were included in Mauza Hari¬ 
rampur in 1793, and the Subordinate 
Judge answered the question in the 
affirmative. On appeal by the Secretary 
of State the High Court dissented from 
that conclusion, and dismissed the suits. 
From the judgment and decrees of the 
High Court the plaintiffs have brought 
appeals, which, depending, as they do, 
on the determination of a common issue, 
have been consolidated. 

It is nob suggested that this is a case 
of the acquisition of land from the river 
by means of gradual accession, where 
the accretion is held to belong to the 
owner of the adjoining land. The case 
for the appellants is that the lands in 
dispute wpive their property before they 
were submerged, and that the title, 


which was dormant when they remained 
under water, revived on their appear, 
ance. There can be no doubt that if 
they were the owners before submersion, 
they would, on the re-appearance of the 
lands, be entitled bo resume possession 
thereof. The onus is however on them 
to prove their original title, and the 
question is whether they have dis¬ 
charged that onus. The appellants 
sought to maintain that the only de¬ 
fence open to the respondent, on the 
pleadings, was that the lands in suit 
formed part of the bed of the river at 
the time of the settlement, but their 
Lordships, in view particularly of para¬ 
graphs 5 and 6 of the respondent’s writ¬ 
ten statement and issues 5 and 6, agree 
with the High Court that the appel¬ 
lants as plaintiffs in a suit for ejectment 
have been put to the proof of their title. 

It may be stated at the outset that 
neither party has produced any docu¬ 
ments containing particulars of the es- 
tate as it existed at the time of the per¬ 
manent settlement. On behalf of the 
appellants it is contended that the 
documents in question should be in the 
custody of Government, and have been 
deliberately withheld in order to pre¬ 
vent them from showing that the pro¬ 
perty was part of their permanently set¬ 
tled estate in 1793. There is no justi¬ 
fication for this charge. As observed by 
the High Court, all the documents re¬ 
quired by them from the record office of 
the collectorate were mentioned in their 
application of 30th November 1925, and 
were duly produced by the person in 
charge of that office. They did not sub¬ 
sequently ask for the production of any 
other document, nor is there any war¬ 
rant for the assumption that the docu¬ 
ments relating to the permanent settle¬ 
ment of the estate were still in exis¬ 
tence after the lapse of more than a 
century and a quarter, and were sup¬ 
pressed in order to injure the appel¬ 
lants. 

The evidence, which is the mainstay 
of their case, is that furnished by cer¬ 
tain returns submitted in 1799 by the 
then proprietor of the estate to the 
revenue authorities. These returns are 
called Ghauhaddibandi (literally meaning 
“fixing of four boundaries’’) papers, and 
may conveniently be referred to as boun¬ 
dary papers. They give, not only the 
boundaries of the different villages con* 
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Btltuting the estate, but) also the areas 
of those villages. Now, Mauza Hariram- 
pur, whioh aooordisg to the appellants 
inoluded the disputed lands, was bounded 
on the north and north-west by certain 
villages whioh were owned by other pro¬ 
prietors. The argument advanced for 
the appellants is that the lands, when 
they emerged from the river, should be 
deemed to belong to the villages adjoin¬ 
ing the river; and that, if they were not 
the property of the proprietors of the 
villages situated towards the north of 
Mauza Harirampur, as is clear from the 
rejection of their claims by the revenue 
officers in the course of the deara pro¬ 
ceedings, they must, by the process of 
elimination, be held to be part of that 
mauza. To this argument their Lord- 
ships are unable to accede. There might 
be various reasons for the failure of the 
proprietors of the other villages to bring 
suits to contest the orders of the revenue 
authorities, and their omission to sue 
does not necessarily lead to the conclu¬ 
sion that they bad no interest in the 
property and the appellants alone were 
entitled to it. If this contention were 
sound, it could be urged with equal 
force that the proprietors of those vil¬ 
lages would have succeeded, if they, in¬ 
stead of the appellants, had brought 
similar actions to recover the lands. 
The title of a person must depend upon 
the strength of his own case, and not 
upon the fortuitous circumstance of 
whether another person in a similar 
position had, or had not, pressed his 
claim. Nor can it be assumed that the 
lands must be treated as private pro¬ 
perty and do not belong to the State. 

The total area of the various classes 
of land inoluded in Mauza Harirampur 
in 1799, as given in the boundary papers 
was only 456 bighas; and there can be 
no doubt that, if that area were the de¬ 
termining factor, the appellants, who 
have already got more than 19,000 
bighas, would not be entitled to claim 
the disputed lands which measure about 
16,500 bighas. It is however explained 
that in 1799 the mauza comprised, not 
only 455 bighas, but also a large tract 
of dry land, whioh, by reason of its non¬ 
productive character, was not considered 
to be BO important as to require special 
mention. The boundary papers, how¬ 
ever, give^ not only the total area, but 
sfso its subdivision into lakberaj, onlti. 
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vated and waste lands; and there is no 
prima facie reason why this large tract 
of dry land should not have been even 
alluded to, if in fact it formed part of 
the village. Nor can the appellants 
rely on the argument accepted by this 
Board in the unreported case oillaradas 
Aoharjya v. Secy, of State [Reported in 
AIR 1917 Pu8ti=43IC 361— 

In that case there were two zamindaris 
belonging to the then plaintiffs, and the 
river ran through them. The villages 
constituting the zamindaries formed a 
compact block, which covered the whole 
of the disputed land. It was considered 
unnecessary to determine the bounda¬ 
ries of the villages inter se, or their 
areas, as the villages, which were con. 
tiguous, were properties of the same 
owners, and there was no other person 
who claimed any interest in them. The 
plaintiffs were therefore entitled to the 
land whether it was included in one vil¬ 
lage or another. But in the present case 
the disputed property is not situate 
within a block of villages belonging to 
the same proprietor, and the village, 
within whioh it is sought to be included, 
is bounded by the river on one side. It 
cannot therefore be said that its physi¬ 
cal features exclude the possibility of 
the ownership of any other person. A 
case of this character was expressly ex. 
eluded by their Lordships from the ope¬ 
ration of the principle adopted by them. 
It however appears that in 1840 a large 
plot of land thrown up by the river was 
awarded to the proprietors of Mauza 
Harirampur, and the area mentioned in 
the boundary papers was not held to be 
decisive against their claim. But the 
acquisition at that time related to land 
which was situated on the south of the 
river, and cannot be invoked by the ap¬ 
pellants in connexion with their present 
claim which relates to property on the 
opposite bank of the river. 

The evidence summarised even if it 
stood unrebutted, would hardly sustain 
the proposition that the appellants have 
affirmatively established that the dis¬ 
puted lands were reformations on the 
sites which were included in their mauza 
in 1793. While their Lordships do not 
think that Rennell’s maps, which do not 
make any mention of the mauza, can be 
of any assistance to the respondent, they 
consider that there are two important 
circumstances which militate against 
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the case set up by the appellants. In 
the first place, while it is true that the 
revenue survey maps prepared in 1858 
show the physical situation of the river 
at the date of the survey, there is the 
admitted fact that the lands in question 
were not shown on those maps to be 
their property, but formed part of the 
bed of the river. The appellants have 
not satisfied their Lordships that any 
portion of the village of Harirampur is 
shown as situated on the north bank of 
the river; and, so far as the maps show, 
the south bank of the river forms the 
northern boundary of that village. It 
!is beyond question that the bed of a 
public navigable river, and the river 
'Ganges undoubtedly belongs to that 
jcategory, is presumed to be the property 
■of the Government, and not that of a 
iprivate person. The revenue survey was 
conducted by a public officer in the 
exercise of his statutory authority, and 
he must have given an opportunity to 
all the persons interested in the proceed¬ 
ings to make their claims and to pro¬ 
duce their evidence in support thereof. 
The maps thus prepared after due en¬ 
quiry are presumed to be correct, unless 
they are shown to be wrong. There is 
no evidence to rebut that presumption. 

The second circumstance is no less 
important. As stated above, the lands 
in dispute were held by the deara survey 
authorities in 1878 to be outside the 
permanently settled area, and were set¬ 
tled with certain persons other than the 
appellants. It is possible that the lands 
never remained above water for a con¬ 


tinuous period of 12 years, and the suits 
brought in 1918 cannot therefore be 
held to be barred by time. The fact 
however remains that the appellants 
were not found to be the owners of the 
lands, and it is significant that they did 
not advance their claim for a period of 
nearly 40 years. It cannot be seriously 
suggested that during this long period 
they were unaware of the action of the 
revenue authorities which was presum¬ 
ably taken with due publicity. The 
only reasonable explanation of their 
long silence is that they did not think 
that they had any title to the property. 

Upon an examination of the evidence 
to which their attention has been in¬ 
vited, their Lordships are of the opinion 
that the appellants have not succeeded 
in proving that the disputed lands were 


dry land in 1793 and formed part of 
Mauza Harirampur. They will there¬ 
fore humbly advise His Majesty that 
this appeal should be dismissed with 
costs. 

K S. Appeal dismissed. 

Solicitors for Appellants— Hy. S. L. 
Polak & Co. 

Solicitors for Respondent— The Solu 
citor, India Office. 
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{From: En Banco) 

12th April 1935 

Lords Atkin, Tomlin, Macmillan 

AND Wright. 

Maritime National Fish, Ltd. —Appel¬ 
lants. 

v. 

Ocean Trawlers, Ltd. —Respondents. 

Privy Council Appeal No. 103 of 1934. 

Contract—Frustration—It should not be 
due to act or election of party. 

The essence o£ “frustration” is that it should 
not be due to the act or election of the party 
and it should be without any default of 
either party. [P 131 C 1] 

Where in a charter party contract, the con* 
tract became impossible of performance in 
consequence of the election of one of the par* 
ties: 

Reid', that it was such party’s own defanlt 
which frustrated the adventure and that he 
could not rely on bis own default to excuse him 
from liability under the contract. [F 181 0 3] 

C. B. Smith and Frank Gaham — for 
Appellants. 

H. U. Willink and A. A. Mocatta —for 
Respondents. 

Lord Wright .—The appellants were 
charterers of a steam trawler the St. 
Cuthbert which was the property of the 
respondents. The charter party, dated 
25th October 1928, had originally been 
entered into between the respondents 
and the National Fish Company, Ltd., 
but was later by agreement taken over 
by the appellants. It was for 12 calen¬ 
dar months, but was to continue from 
year to year unless terminated by 3 
months’ notice from either party, the 
notice to take effect at the end of one 
of the years. It was expressly agreed 
that the trawler should be employed in 
the fishing industry only; the amount of 
monthly hire was to be fixed on a basis 
to include a percentage of the purchase 
price, and also operating expenses. 
There was an option given to the char* 
terers to purchase the trawler. 
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By letters dated 6th and 8th July 
1932, exchanged between the appellants 
and respondents, it was agreed that the 
charter party as then existing should be 
renewed for one year from 25th October 
1932, but at a rate of monthly hire 
which was 25 per cent, lower than that 
previously paid: the amount so agreed 
came to $690.97 per month. It was 
also then agreed that in the event of 
the appellants giving notice on or before 
25th July in any year that they did not 
intend to renew, they should further 
give notice whether or not they intend¬ 
ed to exercise the option to purchase. 
In fact the appellants gave notice on 
27th January 1933, that they did nob 
intend to renew the charter or to pur- 
chase the vessel. 

When the parties entered into the 
new agreement in July 1932, they were 
well aware of certain legislation con¬ 
sisting of an amendment of the Fisheries 
Act (o. 73 Revised Statutes of Canada, 
1927) by the addition of S. 69-A, which 
in substance made it a punishable 
offence to leave or depart from any port 
in Canada with intent to fish with a 
vessel that uses an otter or other simi¬ 
lar trawl for catching fish, except under 
license from the Minister : it was left 
to the Minister to determine the num¬ 
ber of such vessels eligible to be licens¬ 
ed, and Regulations were to be made 
defining the conditions in respect of 
licences. The date of this amending 
S. 69-A was 14th June 1929. Regula- 
tions were published on 14bh August 
1931, former Regulations having been 
declared invalid in an action in which 
the appellants had challenged their 
validity. 

The St. Outhbert was a vessel which 
was fibbed with, and could only operate 
as a trawler with, an otter trawl. The ap¬ 
pellants, in addition to the St. Outhbert. 
'also operated four other trawlers, all 
fitted with otter trawling gear. On 
llth March 1933, the appellants ap¬ 
plied to the Minister of Fisheries for 
licences for the trawlers they were 
operating, and in so doing complied 
with all the reciuirements of the Regu¬ 
lations, but on 5th April 1933, the 
Acting Minister replied that it had been 
decided (as had shortly before been 
announced in the Honse of Commons) 
that licences were only to be granted to 
three of the five trawlers operated by 
1986 K/17 & 18 


the appellants; he accordingly requested 
the appellants to advise the Depart¬ 
ment for which three of the five trawlers 
they desired to have licences. The ap¬ 
pellants thereupon gave the names of 
three trawlers other than the St. 
Outhbert, and for these three trawlers 
licences were issued, bub no licence was 
granted for the St. Outhbert. In con¬ 
sequence, as from 30th April 1933, it 
was no longer lawful for the appellants 
to employ the St. Outhbert as a trawler 
in their business. On Isb May 1933, the 
appellants gave notice that the St. 
Outhbert was available for re-delivery 
to the respondents; they claimed they 
were no longer bound by the charter. 

On l9bh June 1933, the respondents 
commenced their action claiming $590.97 
as being hire due under the charter for 
the month ending 25th May 1933; it is 
agreed that if that claim is justified, 
hire at the same rate is also recoverable 
for June, July, August, September and 
October 1933. 

The main defence was that through no 
fault, act or omission on the part of the 
appellants, the charter party contract 
became impossible of performance on 
and after 30th April 1933, and there¬ 
upon the appellants were wholly relieved 
and discharged from the contract, in¬ 
cluding all obligations bo pay the 
monthly hire which was stipulated. 

The defence succeeded before the 
trial Judge, Doull, J. His opinion was 
that there had been a change in the law, 
including the regulations, which com¬ 
pletely changed the basis on which the 
parties were contracting. He thought it 

“uot untaasonable to imply a condition to the 
effect that if the law prohibits the operation of 
this boat as a trawler the obligation to pay 
hire will cease.” 

He also thought the appellants were 
not bound to lay up another boat in¬ 
stead of the St. Cutbbert. It seems 
that the learned Judge proceeded on the 
footing that the change of law was 
subsequent to the making of the con¬ 
tract, whereas it was in fact anterior to 
the agreement of 1932 under which the 
trawler was being employed at the time 
the Uoence was refused. This judgment 
was unanimously reversed by the Judges 
in the Supreme Court en banco. The 
Judges of that Court rightly pointed 
out that the discharge of a contract by 


130 Privy Council Maritime Nl. Fish v. Ocean Trawlers (Lord Wright) I93S' 


reason of the frustration of the con¬ 
templated adventure follows automati¬ 
cally when the relevant event happens 
and does not depend on the volition or 
election of either party. They held 
that there was in this case no dis¬ 
charge of the contract for one or both of 
two reasons. In the first place they 
thought that the appellants when they 
renewed the charter in 1932 were well 
informed of the legislation and when 
they renewed the charter at a reduced 
rate and inserted no protecting clause 
in this regard, must lie deemed to have 
taken the risk that a licence would not 
bo granted. They also thought that if 
there was frustration of the adventure, 
it resulted from the deliberate act of 
the appellants in selecting the three 
trawlers for which they desired licences 
to be issued. 

Their Lordships are of* opinion that 
the latter ground is sufficient to deter¬ 
mine this appeal. Great reliance was 
placed in the able argument of Mr. 
Smith for the appellants on (1919) 
A. C. 435 (l), and in particular on the 
judgment of Lord Sumner in that case. 
That case was in principle very differ¬ 
ent from this, because the vessel which 
was chartered in that case was actually 
taken from the control of the ship¬ 
owners for a period such as to defeat 
the contemplated adventure; it was in 
consequence impossible during that time 
for the shipowners to place the vessel 
at the charterers’ disposal at all. In 
the present case the St. Cuthbert was 
not requisitioned; it remained in the 
respondents’ control, who were able and 
willing to place it at the appellants’ 
disposal: what happened was that the 
appellants could not employ the St. 
Cuthbert for trawling with an otter 
trawl. No doubt it was expressed in 
the charter party that the St. Cuthbert 
should be employed under the charter 
in the fishing industry only, but the 
respondents did nob w'arrant the con¬ 
tinued availability of the vessel foe that 
employment nor was payment of hire 
made dependent on that condition. The 
St. Cuthbert was available for the ap¬ 
pellants to make such use of her as they 
desired and were able to make. This 
case is more analogous to such a case as 

1. Bank Line v. Oapel, (1919) A 0 435=88 L J 

KB 311=36 T LR 160=120 L T 129=63 

8 J 177. 


(1903) 2 K. B. 740 (2) where the cow- 
tract was for the hire of a window for a' 
particular day: it was not expressed but it 
was mutually understood that the hirers 
wanted the window in order to view 
the coronation procession: when the 
procession was postponed by reason of 
the unexpected illness of King Edward, 
it was held that the contract was 
avoided by that event: the person who 
was letting the window was ready and 
willing to place it at the hirer’s dispo. 
sal on the agreed date; the hirer how¬ 
ever could not use it for the purpose 
which ho desired. It was held that the 
contract was dissolved, because the basis- 
of the contract was that the procession 
should take place as contemplated. The 
correctness of that decison has been 
questioned, for instance, by Lord Finlay, 
L. G., in 29 Com. Gas. 1 (3) at p. 7: Lord 
Finlay observes: 

“It may be that the parties contracted in the- 
expectation that a particular event would hap* 
pen, each takini; his chance, but that the ac* 
tual happening of the event was not made the 
basis of the contract." 

The authority is certainly not one to 
be extended: it is particularly difficult 
to apply where, as in the present case, 
the possibility of the event relied on as- 
constituting a frustration of the adven¬ 
ture (here the failure to obtain a licence) 
was known to both parties when the 
contract was made, but the contract 
entered into was absolute in terms so 
far as concerned that known possibi¬ 
lity. It may be asked whether in such 
cases there is any reason to throw the 
loss on those who have undertaken to 
place the thing or service for which the 
contract provides at the other parties’ 
disposal and are able and willing to do 
so. In 1926 A. C. 497 (4), Lord Sum¬ 
ner at p. 510 speaks of frustration as 
“a device by which the rule as to absolute con* 
tracts are reconciled with a special exception, 
which justice demands.” 

In a case such as the present it may 
be questioned whether the Court should 
imply a condition resolutive of the con¬ 
tract (which is what is involved in frus¬ 
tration) when the parties might have in¬ 
serted an express condition to that effect 

2. Krell v. Henry. (1903) 2 KB 740=72 L J 

K B 794=19 T L R 711=89 L T 323. 

3. Larrinaga v. Societe Franco-Americaine des 

Phosphates, (1924) 29 Com Gas 1. 

4. Hirji Mulji v. Cheong Yue Steamship, (1926)' 

A 0497=95LJP C 121=17 Asp. M 0 8-= 

31 Com Cas 199=134 L T 737. 
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but did not do so, though the possibility 
that things might happen, as they did, 
was present in their minds when they 
made the contract. This was one of the 
grounds on which the Judges of the 
Supreme Court were prepared to decide 
this case. Their Lordships do not indi¬ 
cate any dissent from the reasoning of 
the Supreme Court on this point, but 
they did not consider it necessary to 
hear a full argument, or to express any 
final opinion about it, because in their 
judgment the case could be properly de¬ 
cided on the simple conclusion that it 
was the act and election of the appel¬ 
lants which prevented the St. Cuthbert 
from being licensed for fishing with an 
otter trawl. It is clear that the ap- 
pellants were free to select any three 
of the five trawlers they were opera¬ 
ting and could, had they willed, 
have selected the St. Cuthbert as one, 
in which event a licence would have 
been granted to her. It is imma¬ 
terial bo speculate why they preferred 
to put forward for licences the three 
trawlers which they actually selected. 
Nor is it material, as between the appel¬ 
lants and the respondents that the ap¬ 
pellants were operating other trawlers 
to three of which they gave the prefer¬ 
ence. What matters is that they could 
have got a licence for the St. Cuthbert 
if they had so minded. If the case be 
figured as one in which the St. Cuthbert 
was removed from the category of pri¬ 
vileged trawlers, it was by the appel¬ 
lants’ hand that she was so removed, 
because it was their hand that guided 
the hand of the Minister in placing the 
licences where he did and thereby ex¬ 
cluding the St. Cuthbert. The essence 
of “frustration” is that it should not be 
due to the act or election of the party. 
There does not appear to be any au. 
thority which has been decided directly 
on this point. There is however a re¬ 
ference to the question in the speech of 
Lord Sumner in 1919 A C 435 (l) at 
p. 462. What he says is : 

“ One matter I mention only to get rid of it. 
When the sbipowners were first applied to by 
the Admiralty for a ship they named three, of 
wbioh the Quito waa one, and intimated that 
abe waa the one they preferred to give up. I 
think it ia now well settled that the principle of 
fraatration of an adventure assumea that the 
fraatratioa arises without blame or fault on 
either side. Reliance oannot he placed on a self- 
induced frustration; indeed, such conduct might 
give the other party the option to treat the 


contract as repudiated. Nothing however waa 
made of this iu the Courts below, and I will not 
now pursue it.” 

A reference to the record in the House 
of Lords confirms Lord Sumner’s view 
that the Court below had nob considered 
the point, nor had they evidence or 
material for its consideration. Indeed 
in the war time the Admiralty, when 
minded to requisition a vessel, were cob 
likely to give effect to the preference of 
an owner, but rather to the suitability 
of the vessel for their needs or her 
immediate readiness and availability. 
However the point does directly arise in 
the facts now before the Board and their 
Lordships are of opinion that the loss of 
the St. Cuthbert’s licence can correctly 
be described, quoad the appellants as 
“a self-induced frustration”. Lord Sum¬ 
ner in 1926 A 0 497 (4) at p. 507 quotes 
from Lord Blackburn in 6 A C 38 (6), 
who at p. 53 refers to a “frustration” as 
being a matter “caused by something for 
which neither party was responsible”: 
and again (p. 608) he quotes Brett, J’s. 
words which postulate as one of the 
conditions of frustration that “it should 
be without any default of either party.” 
It would be easy but is not necessary, 
to multiply quotations to the same 
effect. If either of these tests is applied 
to this case, it cannot be predicated that 
what is here claimed to be a frustration, 
that is, by reason of the withholding of 
the licence, was a matter for which the 
appellants were not responsible or which 
happened without any default on their 
part. In truth, it happened in conse¬ 
quence of their election. If it be as¬ 
sumed that the performance of the con¬ 
tract was dependent on a licence being 
granted, it was that election which pre¬ 
vented performance, and on that assump¬ 
tion it was the appellaots’ own default 
which frustrated the adventure : the 
appellants cannot rely on their own de¬ 
fault to excuse them from liability under 
the contract. On this ground, without 
determining any other question, the ap¬ 
peal should be dismissed with costs. 
They will humbly so advise His Majesty. 

K.s. Appeal dismissed. 

Solicitors for Appellants — Charles^ 
Russell & Co. 

Solicitors for Respondents—TTi/iiam 

A. Crump & Son. _ 
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17th May 1935. 

Lords Elanesburgh, Thankerton 
AND Alness, Sir Lancelot Sander¬ 
son AND Sir Shadi Lal. 

Basant Shigh and oi/ters—Appellants. 

V. 

Brij Baj Saran Singh and others — 
Respondents. 

Privy Council Appeals Nos. 12, 13, 14 
and 15 of 1931 : Allahabad Appeals 
Nos. 2, 7. 8 and 15 of 1929. 

(a) Evidence Act (1872), S. 65 — Evidence 
— Secondary — Loss cannot be absolutely 
proved — Original not seen for many years 
is sufficient evidence for loss. 

Loss can never be proved absolutely. 

Whero there was no doubt that a document 
existed which purported to be a will and from 
which a copy was taken: 

Held : that the evidence of loss of the original 
will which was not seen for many years was 
sufficient to satisfy the provisions of S. 65, Evi¬ 
dence Act, so as to make copy admissible. 

[P 135 C 1] 

^ ^ (b) Deed — Presumption as to genuine¬ 
ness—Copy produced admitted—Genuineness 
of original cannot be presumed — For such 
presumption, actual production of original 
is necessary : SO 27 L i? 165 ; 5 Cal 880 ; 22 

All 204 and 41 All 592, Impliedly overruled. 

Section 90, Evidence Act, clearly requires the 
production to the Court of the particular docu¬ 
ment in regard to which the Court may make 
the statutory presumption. If the document 
produced is a copy, admitted under S. 65, as 
secondary evidence, and it is produced from 
proper custody and is over thirty years old, then 
the signatures authenticating the copy may be 
presumed to be genuine, but it is not sufficient 
to justify the presumption of due execution of 
the original under S. 90': 1918 Nag 114, Ap¬ 
proved', 30 27 L i2 155, 6 Cal 886;22 All 294 and 
41 All 592, Impliedly overruled. [P 136 0 1] 

(c) Will—Will publicly produced 23 years 
before and adoption in pursuance of it 
publicly made — Evidence of respectable 
witnesses of their having seen will and at¬ 
tended adoption ceremony— Genuineness of 
will held sufficiently proved. 

Where a will was shown to have been publicly 
produced 23 years before and the adoption in 
pursuance of it was made with great publicity 
and formality and there was evidence of res¬ 
pectable witnesses of their having seen the will 
and attended the adoption ceremony : 

Held : that the genuineness of the will was 
sufficiently established ; 14 Af J A 67, Applied. 

[P 137 G 2] 

(d) Riwaj-i-am—Riwaj-i-am is prima facie 
evidence of customary law. 

Riwaj-i-am is prima facie evidence of custo¬ 
mary law and it is for the person who chal¬ 
lenges it to rebut such evidence : 1928 P C 
294, Bel on. [p 133 C 1] 


(e) Custom — Customary law is found 
among non-agricultural classes also. ' 

Though customary law is to be found princi¬ 
pally amongst the agricultural classes, it is 
also to be found amongst classes which are not 
agricultural : 1922 P C 2, Bel on. [P 138 C 1) 

(f) Custom—Custom found to exist in 1880 
held ancient. 

Customary law, if found to exist in 1880 and 
1910, must be taken to have the ordinary at¬ 
tribute of a custom that it is ancient. 

[P 138 0 1] 

(g) Custom (Punjab) — Adoption —Jat of 
Ballabgarh — Adoption of orphan is valid— 
Adoptee may be of different gotra. 

By the custom among Jats of Ballabgarh as 
recorded in Biwaj-i-am of 1880, adoption of an 
orphan is valid. The restriction that adoptee 
should be of the same gotra is only a recom¬ 
mendation that they should be of the same 
gotra, and a person of a different gotra may be 
adopted by doctrine of factum valet. 

[P 138 0 23 

L. DeGruyther, J. M. Parikh and 
B. B. Lal —for Appellants. 

A. M. Dunne, W. Wallach Thomas 
Strangman —for Respondent. 

Lord Thankerton. —These are con¬ 
solidated appeals from four decrees of 
the High Court of Judicature at Allaha¬ 
bad, dated the 16th January 1929, 
which substantially reversed a decree 
of the Additional Subordinate Judge of 
Meerut, dated 2ad March 1925. The 
property in suit is the Sahanpur estate, 
situated in the District of Meerut, and 
the last male holder was Kunwar Khu- 
sbal Singh, a Hindu Jat, Who died on 
6th August 1879, leaving surviving him 
a widow, Rani Raghubir Kunwar, who 
died on 24th November 1920. The pre¬ 
sent suit was instituted on Ist May 
1923. The right of succession to the 
estate lies between the plaintiff-appel¬ 
lants 1 to 5, who are now admitted to 
be the nearest reversioners, and the ori¬ 
ginal respondent in the leading appeal, 
Kunwar Brijraj Saran Singh, defend¬ 
ant 1 in the suit, who is now deceased, 
and whose representative is now respon¬ 
dent. Defendant 1 was in possession, 
and claimed as adopted son under an 
adoption made by the said Rani on 13tb 
April 1903. The fact of the adoption 
is not disputed, but its validity is chal¬ 
lenged by the appellants, and this forms 
the main issue in the appeal. The re¬ 
maining plaintiffs and defendants claim 
under-rights derived from plaintiffs 1 to 
5 and defendant 1 or Rani Raghubir 
Kunwar respectively, but no separate 
question arises as to their rights unless 
the appeal succeeds. 
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The validity of the adoption of de¬ 
fendant 1 ia challenged in respect of (l) 
the widow’s authority to adopt, and (2), 
the fact that defendant 1 was an orphan 
at the time of his adoption. Khushal 
Singh was the adopted son of Raja 
Nahar Singh of Ballabgarh in the Delhi 
District, at that time in the North Wes- 
tern Provinces. Nahar Singh joined 
the mutineers during the Mutiny and 
was hanged ; his estate was confiscated 
in 1868 by the Government, who granted 
allowances to his dependants on con¬ 
dition that they left their home. Khu- 
shal Singh migrated to Kuohesar.a large 
estate in the Bulandshahr and Meerut 
districts, and married Bhup Kunwar, 
the daughter of Gulab Singh, the last 
male owner of that estate. On the 
death of Bhup Kunwar about 1859, 
there was litigation amongst various 
claimants to the estate, including Khu¬ 
shal Singh, which ended in a compro¬ 
mise, which was recorded in a decree 
dated 29th May 1868, and under which 
a 6 annas share was carved out of the 
estate and allotted to Khushal Singh 
and was thereafter known as the Sahan- 
pur estate, the succession to which is 
now in dispute. After the compromise 
Khushal Singh married Rani Eaghubir 
Kunwar, who was the daughter of 
Umrao Singh, to whom a 6 annas share 
had been allotted under the compro¬ 
mise, which retained the name of the 
Kuohesar estate. The remaining 5 annas 
share went to one Partab Singh, and is 
known as the Muhiuddinpur estate. It 
is alleged that on 26th July 1879 
eleven days before his death—Khushal 
Singh executed a will, under which, by 
para. 3, he gave authority to his widow 
to adopt a boy, in the event of his hav¬ 
ing no son or adopted son living at his 
death, 

in accordance with the custom prevailing 
among the Jabs, in the first place from the 
family of the present rais of Kuchesar ; in the 
second place a descendant of Eao Maharaj 
Singh, resident of Mubiudinpur, and in the 
event of this being impossible, in the third place, 
any boy belonging to the brotherhood. She 
should bring up the boy, educate him and per* 
form bis marriage. From the time of adoption 
that son shall be like the begotten son of my 
wife and me. But when a boy of one family has 
been adopted, a boy of another family shall not 
have any right to urge his claim for being 
adopted. 

That aubhorifcy is in terms narrated 
fii the deed of adoption of defendant 1 


of 13th April 1903. The original will has 
not been produced, but a copy has been 
produced, which was made in 1897, 
under circumstances which will be re¬ 
ferred to later. Khushal Siogh and his 
family were Hindu Jats, and the appel¬ 
lants maintain that they were governed 
by the Mitakshara law, under which the 
adoption of an orphan is admittedly 
invalid. But the respondents maintain 
that, at the time of his migration in 
1858, Khushal Singh was governed by 
the customary law of the Delhi district, 
that be carried it with him to the 
Meerut district, and retained it till his 
death. It is not disputed that, if the 
customary law applied to Khushal 
Singh when he left the Delhi district in 
1858, he retained it till his death. The 
appellants however maintain that the 
customary law did not apply to Khushal 
Singh in 1858, on two grounds, namely, 
that its application was limited to agri¬ 
cultural village communities among the 
Jats, and that, in any event, it did not 
apply to Nahar Singh, who was a ruling 
chief with sovereign powers, or bis 
family. On the assumption that the 
customary law did apply to Khushal 
Singh and his family, the respondents 
maintain that, under that law, (a) the 
adoption of an orphan is allowed, and 
(b) failing proof of the authority to 
adopt in the will, the widow was enti¬ 
tled to adopt without authority or con¬ 
sent as regards self-acquired property, 
which the estate in suit is admitted to 
have been. The appellants maintain 
that the adoption of defendant 1 was 
not valid under the customary law, in 
respect that admittedly he was not of 
the same gotra as Khushal Singh. 

As regards the alleged will, the ap¬ 
pellants challenge its genuineness, and, 
incidentally, an important question has 
arisen as to whether the respondents 
are entitled to use the copy will as 
secondary evidence, and, if so entitled, 
as to its evidential value. The respon¬ 
dents claim to use the copy as secon- 
dary evidence on the ground that the 
original is proved to have been lost in 
terms of S. 65 (c). Evidence Act (l of 
1872). The appellants further main¬ 
tained that, if the will were held 
proved, defendant 1, being the son of a 
sister of Rani Eaghubir Kunwar. was 
not a member of the Kuchesar family 
(Khandan), and that therefore his adop- 
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tion wfis not warranted by the autho¬ 
rity given in the will. 

It will be convenient to deal first 
with the questions as to the proof of 
the alleged will, and as to the loss of 
the original will. The evidence, both 
oral and documentary, on these matters 
has been fully discussed in the judg¬ 
ments in the Courts below, and it is 
unnecessary to refer fco it in great 
detail. The learned Subordinate Judge 
held that neither ll'.o genuineness nor 
the loss of the original will had been 
proved; the High Court held that both 
facts had been sufficiently established. 
The most outstanding part of the evi- 
dence relating to the history of the will 
is the evidence with regard to the pro¬ 
ceedings in the Court of the Settlement 
Officer of Meerut in 1897, 26 years be¬ 
fore the date of the present suit. In an 
application by two priests of a temple 
for correction of the khewat regarding a 
5 biswas share of mouza Pooth, which 
was founded on the will of Khushal 
Singh as confirming the gift of that 
property to charity, the petitioners 
asked that Rani Raghubir Kunwar 
should be summoned to produce the 
will; the Rani was visited by a Qanungo 
on behalf of the Settlement Officer, who 
took a statement from her and made a 
copy of the will. Later the will itself 
was produced in the Court of the Settle¬ 
ment Officer. It was not disputed that 
the copy, which is that which the res¬ 
pondents seek to use as secondary evi¬ 
dence, is to be taken as a correct copy 
of the original document, which pur¬ 
ported to be the will of Khushal Singh, 
and the appellants are therefore driven 
to maintain that this original document 
was a forgery concocted by Rani Raghu¬ 
bir Kunwar about 1894 or 1895, it may 
be with the help of her father, Umrao 
Singh. They further maintain that the 
application of the priests was prompted 
by the Rani or her father in order to 
give the seal of publicity to this false 
will. 

Umrao Singh died on 3rd Juno 1898, 
and in 1901 the Rani filed a suit against 
her brothers for a very large claim in 
respect of Umrao Singh's malversation 
of her estate, the main defence to which 
was an allegation that she had adopted 
Inderjit Singh, the son of her brother 
Girraj Singh on 16th June 1898, im¬ 
mediately after her father’s death. This 


suit was compromised by the Rani’s 
acceptance of a portion of her claim on 
condition that the question of Inderjit’s 
adoption should not be reopened, and a 
consent decree was made on 21st July 
1902. On the adoption of defendant 1 by 
the Rani on 13th April 1903, Inderjit 
Singh reopened his claim as an adopted 
son by a suit for recovery of the estate, 
and the Rani, regarding this suit as a 
breach of the compromise of 1902, 
brought a fresh suit for recovery of the 
profits due to her. Inderjit’s suit was 
dismissed in both Courts, the final 
decree being in 1909, and the Rani’s suit' 
was settled in 1912 by a second compro¬ 
mise. There can be little doubt that 
throughout these family disputes and 
litigations the will was treated as a 
valid will; its authority was recognized 
as authorising the adoption of defen¬ 
dant 1 and as the authority for the al¬ 
leged adoption of Inderjit Singh. The 
original will was not produced in the 
litigations, but the recognition of the 
will rendered this unnecessary. A copy 
of it was used in connexion with the 
adoption of defendant 1. 

With regard bo the loss of the original 
will, it must be observed that the dis¬ 
pute is more as to the genuineness of 
the will than as to its contents, as also 
that there can be no doubt that a docu¬ 
ment existed which purported to be a 
will and from which the copy was taken, 
and the inquiry is as to the loss of this 
document. In the opinion of their 
Lordships there is sufficient evidence to 
establish its loss. The learned Subor¬ 
dinate Judge would appear to have al¬ 
lowed his grave suspicions as to the 
genuineness of the will to have affected 
his mind on this question of admission 
of evidence, and thus to credit defen¬ 
dant 1 with a desire to suppress the 
false document. But their Lordships 
are of opinion that it is sufficiently es¬ 
tablished by the evidence that the ori¬ 
ginal document was not in the reposi¬ 
tories of the Rani at her death, and had 
not been found since by defendant 1; his 
information from the Rani, supported 
by the evidence of Jeoni, a former maid 
of the Rani, is that it was given by the 
Rani to Girraj Singh prior to 1903, and 
that he had not returned it. Girraj 
Singh was summoned on behalf of the 
respondents to give evidence and to pro¬ 
duce the original will of 1879; on 2ad 
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Sepbember 1924, he presented an appli- 
'Oation to the Subordinafee Judge submit¬ 
ting that, i! bis evidence should be 
thought necessary, be should be in¬ 
formed of the date of his examination, 
but stating, " neither the original will 
jrequisitioned from me was ever with me 
nor is it now.” Loss can never be proved 
absolutely, and although Girraj Singh 
was nob called as a witness, their Lord- 
iships regard this evidence of loss of a 
document which has nob been seen for 
so many years as sufficient to satisfy the 
provisions of S. 66, Evidence Act. Ac¬ 
cordingly, they hold that the copy is ad- 
misible as secondary evidence of the ori¬ 
ginal, and it may therefore, as already 
stated, be taken as a correct copy of the 
original document. 

In the first place, the appellants 
maintain that inferences adverse to its 
genuineness may be derived from the 
terms of the will itself. They did not 
seek to support the view of the Subor¬ 
dinate Judge that it was improbable 
that Khushal Singh would have made a 
will on the date ascribed to it. Accor¬ 
ding to the appellants the terms of the 
will should lead one to conclude that it 
was mAde when it was known that Khu¬ 
shal Singh had died without having ad¬ 
opted anyone and at a time when Umrao 
Singh was pressing the Rani to adopt 
•one of his sons, and the Rani was not 
•averse to doing so, if she was left in 
supreme control of the property during 
her life, despite the adoption. This con¬ 
tention is founded on the absence of any 
express provision for the widow, in the 
event of the testator, who was then 37 
years old, dying leaving a son, natural 
or adopted by him during his life. Their 
Lordships are unable to see anything 
unusual in the terms of the will, nor is 
it unusual for a will not to be regis¬ 
tered. 

The appellants next contend that the 
actings of the Rani from the date of 
Khushal Singh’s death in 1879 until 
•the production of the will in 1897 were 
inoonsisteDt with the existence of a 
genuine will. With the exception of 
the goshwara statements the papers re¬ 
lative to the Rani’s application for 
mutation of names on her husband’s 
•death are not available; in the goshwara 
it is entered as an application for muta¬ 
tion '* by virtue of succession,” bub the 
witness from the Oolleotorate, who pro¬ 


duced the goshwara, stated that, on ex¬ 
amination, he found that mutations that 
have taken place in any way are ordi¬ 
narily recorded as by succession. Ac¬ 
cordingly no relevant inference can be 
made on that point. As regards the 
agreement hy Mt. Ltichmi, the mistress 
of Khushal Singh, and the deed of gift 
by the Rani, both dated 10th November 
1879, no mention is made of the will 
and its provision for Laohmi, but the 
Rani is described as " the legal and ab¬ 
solute owner of and heir to bis estate 
which is not so suggestive of intestacy. 
While the gift would appear to be less 
in amount than that provided for Lach- 
mi by the will, it may well be that it 
was more liberal than was necessary as 
on intestacy. A transmission of part of 
the property by Lachmi in 1902 shows 
that she was by then aware of the pro¬ 
vision for her in the will, and there is no 
evidence that she ever challenged the 
gift of 1879 as inadequate. ^ The power 
of attorney by the Rani in favour of 
Umrao Singh dated 10th May 1880, and 
the Rani’s plaint in a mortgage suit 
dated 20bh December 1586, describe her 
as owner *' by right of inheritance ” and 
do not mention the will. While these 
four documents will fit in with the ap- 
pellants’ case, their Lordships regard 
them as just the type of evidence as to 
which adequate explanation might have 
been afforded, if the present challenge 
by the appellants had nob been so long 

delayed. 

Before considering the positive evi- 
dence as to the genuineness of the will, 
it is necessary to deal with the argu¬ 
ment that the copy of the will having 
been admitted as secondary evidence 
under S. 65, Evidence Act, the Court is 
entitled to presume the genuineness of 
the original—which purports bo be over 
30 years old—by virtue of S. 90 of the 
Act which provides as follows : 

90 Where any clocuDionfc, purporting or 
proved to be 30 years old, is produced from any 
custody which the Court in the particular case 
considers proper, the Court may presume that 
the signature and every other part of such 

document, which purports to be m the hand- 

weitinc of any particular person, is in that per¬ 
son's handwriting, and, in the case of a docu¬ 
ment executed or attested, that it was only duly 
executed and attested by the persons by whom 
it purports to be executed and attested. 

This argument is based on certain 
decisions to which it will be necessary 
to refer. The High Court stated that if 
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they were to be guided by the wording 
of the section alone they might have 
some diliiculty in holding that such a 
presumption might be made hut that 
there was a preponderance of authority 
in favour of the proposition. The ear¬ 
liest of these cases was 5 Cal 886 (l), 
in which the will, more than 30 years 
old, had been lost, and a copy was ten¬ 
dered. After holding that loss had been 
proved so as to admit the copy as se¬ 
condary evidence, Wilson, J., said, in 
reference to S. 90: 

Under the .section the execution of a. docu¬ 
ment produced from proper cxistody and more 
than 30 years old. need not be proved, if the 
document “is produced.’’ I do not think the 
use of these words limits the operation of the 
section to cases in which the document is ac¬ 
tually produced in Court. I think that as the 
document has been shown to have been last in 
proper custody, and to have been lost, and is 
more than 30 years old, secondary evidence may 
be admitted without proof of the execution of 
the original. 

This case was followed, bub with 
doubt, in 22 All 294 (2); it-was also fol¬ 
lowed in 41 All 592 (3) though Walsh, 
J., preferred to base bis decision on 
exercise of the powers given to the 
Court by S. 114 by way of analogy to 
S. 90. In face of the clear language of 
S. 90 their Lordships are unable to ac¬ 
cept these decisions as sound. The sec¬ 
tion clearly requires the production to 
the Court of the particular document, in 
regard to which the Court may make 
the statutory presumption. If the docu¬ 
ment produced is a copy admitted under 
S. 65 as secondary evidence, and it is 
produced from proper custody and is 
over 30 years old, then tho signatures 
authenticating the copy may be pre¬ 
sumed to be genuine, as was done in 56 
I A 146 (4); in that case the dispute was 
as to the terms of a grant, which bad 
admittedly been made. Their Lordships 
approve of the decision in 15 N L R 192 
( 5 } in which the Judicial Commissioner 
held that production of a copy was not 
sufficient to justify the presumption of 
due ex^ution of_th^ ^rigjnal under 

1. Khetter Chunder Uookerjee v. Khett^ PauT 

(1880) 5 Cal 886=6 0 L R 199. 

2. Ishri Prasad Singh v. Lalli Jas Kunwar 
(19C0) 22 All 294=:(1900) A W N 82. 

3. Dwarka Singh v. Ramanand Upadhia. 1919 
All 232=61 I C 275=41 All 692. 

4. Seethayya v. Subramanya Somayajulu, 1929 
P C 115=117 I 0 507=56 I A 146=62 Mad 
453 (P 0). 

6. Shtipuja v. Kanhayalal, 1918 Nag 114=53 
I C 947=16 N L R 192. 
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S. 90, and they are unable to agree-with 
the subsequent overruling of that deci- 
sion in 30 N L R 155 (6). Turning then 
to the positive evidence, including the 
copy will, their Lordships prefer the 
view taken of the oral evidence by the 
High Court to that taken by the Sub¬ 
ordinate Judge, and their Lordships are 
of opinion that the principles laid down 
by this Board in 14 Moore I A 67 (7) 
were rightly applied by the High Court 
in the present case. While the princi¬ 
ples so laid down are in general terms, 
the facts in that case may be noted. 
The testator died in September 1837, 
the will was produced in August 1838,. 
the adoption was made in 1848, and tho 
widow died in 1864, upon which the suit 
was filed, challenging the genuineness of 
the will, upon which the authority to 
adopt rested. The will had been ac¬ 
cepted for 27 years, and the adoption 
had been made 16 years before the chal¬ 
lenge. 

The testator left a mother, a widow, 
and four sisters, and under the will the 
mother took the whole estate for her 
life; the mother died in 1855. Some 
provision appears to have been made 
for the widow, bub she disputed the will 
in^ 1844, and then compromised the 
litigation on the basis of acceptance of 
the will. Prior to the birth of the plain¬ 
tiff in the suit before the Board a more 
distant relative had been the presump¬ 
tive heir of the testator. In that case, 
as in the present one, a successful chal¬ 
lenge by the heir during the life-time of 
the widow would not have obtained for 
him possession of the estate but, in ad¬ 
dition, in that case the person, whose- 
failure to challenge was founded on, had 
only a presumptive right, as contrasted 
with the certainty of the present ap¬ 
pellant’s right. It is true in that case 
when the will was produced in 1838 by 
the mother, who claimed, as executrix, 
to be substituted as decree-holder in a 
suit in which her son had recovered a 
decree in his lifetime, the writer of the 
instrument was examined and one, if not 
two, of the attesting witness were also ex¬ 
amined, and the Judge appears to have- 
been satisfied at all events for the pur- 

6. Shri Gopioath Maharaj Saasthan v. Moti, 
1934 Nag 67=148 I 0 561=30 N L R 155. 

7. Rajendro Nafch Holdar v. Jogendra Nath 
Banerjee, (1871) 14 M I A 67=15 W R 41=2 
Suther 422=2 Sar 666 (P 0). 
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poaeaof fclie application, which was sup¬ 
ported by the widow; the document was 
to be treated as a true document. In the 
present case, though there is no record 
of any examination of similar witnesses 
the will was filed before the Revenue 
Officer in 1897, and it is to be assumed 
that the Revenue Officer was satisfied 
that it was to be treated as a true docu¬ 
ment for the purposes of the applica¬ 
tion. In the present case the will was 
publicy. produced 23 years before the 
death of the widow, and the adoption 
had been made 17 years before. The 
fact that the will in the present case 
was nob so produced until 18 years after 
the death of the testator would not bend 
to decrease the incentive to challenge 
it. The following passage may be quoted 
from the iudgmenb of the Board, which 
was delivered by Sir James Colville: 

We, therefore, find that for a period of 27 
years this will was, with the exceptions T have 
mentioned, acted upon and recognised by the 
whole of the family of Kali Prosad Haidar, and 
that the legal status of the appellant was ac* 
quired under it with the knowledge of all the 
members of the family. If the document had 
been a fabrication, and if there were persons 
who might have intervened and have contested 
the will, the presumptive heir, who was in exis¬ 
tence before his title was defeated by the birth 
of the present contesting respondent, might have 
come forward in one way or another and con¬ 
tested the will. Therefore, there arises from ^ all 
these circumstances a very strong presumption, 
which their Lordships do not feel themselves at 
liberty to disregard, in favour of the will. No 
doubt these circumstances, as the law stands, 
are not conclusive against respondent 1. He 
has the right to call upon the appellant, the 
defendant in the suit, to prove his title; but 
their Lordships cannot but feel that while be 
has that extreme right, every allowance that can 
be fairly made for the loss of evidence during 
this long period, by death or otherwise—every 
allowance which can account for any imperfec¬ 
tion in the evidence—ought to be made; and, on 
the other hand, that in testing the credibility of 
the evidence which is actually given, great 
weight should be given to all those inferences 
and presumptions which arise from the conduct 
of the family with respect to the will and to the 
acts done by them under the will. The case 
seems to their Lordships to be analogous to one 
in which the legitimacy of a person in posses- 
eion ie questioned a very considerable time 
after bis possession has been acquired, by a party 
who has a stiiot legal right to question his legi 
timacy. In such a case the defendant, in order 
to defend his status, should be allowed to in* 
voke against the claimant every presnmption 
which reasonably arises from the long recogni¬ 
tion of his legitimacy by members of the family 
or other persons- The case of an Hindu claim* 
ing by adoption Is perhaps as strong as any case 
of the kind that can be pat; because when, 

under a document which is supposed and ad- 

• • 


mitted by the whole family to be genuine, ho is 
adopted, ho loses the rights—he may lose them 
altogether—which he would have in his own 
family; and it would bo most unjust after long 
lapse of time to deprive him of the status which 
he has acquired in the family into which be has 
been introduced, except upon the strongest proof 
of the alleged defect in his title. 

In fche present case the adoption took 
place ^vith great publicity and formality, 
and both the Courts below have found 
that the appellant knew all about it at 
the time. Attached to the will are the 
names of two pleaders and ten witnesses 
of evident respectability, of whom the 
two pleaders and four witnesses are 
known to have been dead in 1897; and 
of the remaining six, five are known to 
have been alive at the time of the adop¬ 
tion in 1903; of these one died in 1904, 
and the remaining four died in the years 
1908 to 1910. Their Lordships agree 
with the High Court that the evidence 
of Bhagwan Singh is of great value; he 
states that he went to the feast after 
Khushal Singh’s death with his brother 
*Sheo Baran Singh, and in the presence 
of his brother and the Rani took the will 
in his hand, and identified bis brother s 
signature on it. The respondents are 
also entitled to rely on the evidence of 
Ganga Saran that he went with ^ bis 
uncle, Ganga Pratap, to Khushal Singh 
at Meerut, when the latter showed the; 
will to his uncle and asked him to sign; 
it, which he saw his uncle do. There is 
also the evidence of the witnesses Tilok 
Cband and Mt. Jeoni as to having seeoj 
the will about 1892 and just after: 
Khushal Singh’s death respectively,' 
upon which the respondents are entitled' 
to rely. In their Lordships’ opinion the 
respondents are entitled to the benefit of 
the principles above referred to, and 
that, in that view, the genuineness of! 
the will is sufficiently established. Ac¬ 
cordingly, the Rani had authority to 
adopt, provided that the adoption is 
valid in other respects. 

Their Lordships agree with the view 
of the High Court that the adoption of 
defendant 1 was warranted by the terms 
of the authority given in the will. ^ The 
next question is whether Khushal Singh, 
when he left Ballabgarh in 1858, was 
governed by the customary law of the 
Delhi District. The respondents rely 
mainly on the riwajiam prepared for 
the Delhi District in 1880, certified 
extracts from which have been produced 
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and the Manual of the Customary Law 
of the Delhi District published officially 
in 1011 from tho riwajiatn completed 
sh'^rtly before. It is clear that the Jats 
are iucludod and also that the enquiries 
included Ballabgarh as part of the Delhi 
District. The valuo of tho riwajiam as 
evidence of customary law is well estab¬ 
lished before this Board; themost recent 
decision is 55 T A 407 (8) in which the 
judgment of the Board was delivered by 

*Sir Jolin Wallis, who states (p.42l): 

It has been hckl by this Board that the 
tiwajiain is a public record prepared by a public 
officer in difitbai-ge of his duties and under 
Oovcrnnieiit rules; that it is clearly admissible 
in evidence to prove the facts entered thereon 
subject to rebuttal; and that the statements 
therein may be accepted even if unsupported by 
instances: ^4 I A89(9) at 97; 52IA379 (10) at333. 
I’urther, manuals of customary law in accor- 
dauco with riwajiam have been issued by autho¬ 
rity for each district, and in their Lordships’ 
opinion stand on much the same footing as the 
riwajiam itself as evidence of custom-. 

It has also been found by this Board 
ithat, though such customary law is to be 
ifound principally amongst the agricul-* 
tural classes, it is also to be found 
;amongst classes which are not agricul- 
jtuyal: 48 I A 405 (ll) at 410. Their Lord- 
jships agree with the High Court that 
,such customary law, if found to exist in 
1880 and 1910, must be taken to have 
the ordinary attribute of a custom that 
it is ancient, and that, unless the con¬ 
trary is proved, it must bo assumed to 
have existed prior to 1858, when Khu- 
sbal Singh left the Delhi District. Ac¬ 
cordingly, it is for the appellants to 
rebut the prima facie evidence of the 
riwajiam that the customary law of the 
Delhi District applied toKhushal Singh, 
as a Jat resident therein, at the rele¬ 
vant date. The appellants maintain,in 
rebuttal, that the customary law did not 
apply to Khushal Singh, as a member of 
the family of a ruling chief, who had 
sovereign powers. It is enough to say 
that tho appellants have failed to satisfy 
that the Rija of Ballabgarh occupied 
such a position, or that he was nob a 
chief who held the position rather of 
^irdar than of Native prince": Aitchi- 

8. Vaishno Ditta v. Rameshri, 1928~~P 0 294= 
113 I C 1=65 I A 407 (P C). 

9. Beg V. Allah Ditta, 1916 P C 129=38 I C 354 
= 44 I A 89=44 Cal 749=45 P R 1917 (P C). 

10. Ahmad Khan V Channi Bibi, 1925 P 0 267 
=91 I G 465=52 r A 379=6 Lab 502 (P C). 

11. Ramkishoro v. Jainarayan, 1922 P C 2=64 
I C 782=48 I A 405=49 Cal 120=17 NLR 
163 (P C). 


son’s Treaties, (Edn. 4), Vol. 8, p. 119. 
It is further important to note that this 
contention of the appellants is inconsis¬ 
tent with the will of Khushal Singh, 
which directs the adoption to be made 
in accordance with the custom prevail¬ 
ing amongt the Jats. 

Accordingly, their Lordships are of 
opinion that the respondents have estab¬ 
lished that the customary law applied 
to Khushal Singh when he left the Delhi 
District in 1858. But the appellants 
maintain that the adoption of defendant 
1 was invalid in that it did not comply 
with the customary law in two respects, 
viz., that defendant was an orphan, and 
that he was not of the same gotra as 
Khushal Singh, either of which would in¬ 
validate the adoption. The reason that 
under the Mitakshara law, an orphan 
cannot be adopted is because a boy can be 
given in adoption only by his father or 
his mother, and such giving is an essen¬ 
tial part of the ceremonies, but answer 
87 in the 1911 manual does not prescribe 
such giving as a formality necessary to 
constitute a valid adoption; answer 83 
shows that a brother can be given in 
adoption, and answer 86 shows that a 
sister’s son or a daughter’s son may be 
adopted; and further, answer 8 shows 
that a boy may be adopted even after 
tonsure or investiture with the sacred 
cord, and that there is no age limit, 
except that the age of the adoptive son 
should be less than that of the adoptive 
father. This makes it clear that the 
conditions of adoption under the Mitak¬ 
shara law are completely superseded by 
the customary law, and there is no rea¬ 
son for excluding an orphan under the 
latter; but, if it were necessary, their 
Lordships agree with the High Court 
that the evidence in the present case is 
sufficient to place the validity of the ad¬ 
option of an orphan beyond question. 

It is admitted that defendant 1 does 
not belong to the same gotra as Khushal 
Singh, and the appellants found on ans- 
swer 174 in riwajiam of 1880. No such 
restriction is suggessted in the manual 
of 1911. But answer 174 of 1880 appears 
to make clear, by the second example in 
the column of particulars, that it is only 
a recommendation that they should be 
of the same gotra, and that a person oi 
a different gotra may be adopted; in 
other words, factum valet. Their Lord- 
ships are therefore of opinion, on the 
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whole mattei, that fche adoption of de¬ 
fendant 1 was valid, and that the appel¬ 
lants* appeal fails. This renders it un¬ 
necessary to consider the validity of the 
transactions challenged by the appel- 
lanta in the plaint. Their Lordships 
will humbly advise His Majesty that the 
•consolidated appeals should be dismissed 
with costs to the legal representative of 
the respondent Kunwar Brij Raj Saran 
Singh deceased, and that tbo four de¬ 
crees of the High Court dated 16th 
January 1929 should be affirmed. As 
regards the costs of respondent 1 in ap¬ 
peal No. 15 of 1931, the appellants 
should pay him such coats as are attri¬ 
butable to his appearing and putting in 
a case by reason of the issues raised 
which were special to him, together with 
such costs of perusing the record as were 
reasonably incurred in relation to such 
spcial issues. 

K.S. Appeal dismissed. 

Solicitors for Appellants — Douglas, 
43rant & Dold. 

Solicitors for Respondents— Hy. S. L. 

Polak & Co. and Sanderson, Lee & Co. 
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4th June 1935 

Lord Atkin, Sir John Wallis 
AND Sir Shadi Lal, 

Kedar Nath Goenfea—Appellant. 

V. 

Munshi Bam Narain Lal and others 
Respondents. 

Privy Council Appeal No. 41 of 1932; 
Patna Appeals Nos. 29 and 30 of 1930. 

(•) Res judicata — Co-defendants — Ques¬ 
tion as to validity of certain sale in issue 
between plaintiffs and defendants in former 
suit—In subsequent suit same question in 
issue between same defendants ranged as 
plaintiff and defendant—Decision in former 
suit is binding and is res judicata in subse- 
4iuent suit. 

In a former suit it was necessary to decide the 
dispute between the plaintiSs and defendants 
as to the validity of certain sale for the purpose 
of giving the plaintiff appropriate relief. In the 
subsequent suit, the same question as to the 
validity of the sale was again in issue between 
the same defendants, who were ranged as plain¬ 
tiff and defendant 1, though the subject-matter 
of this suit was different: 

Held: the decision in the former suit was 
binding upon them and that issue was res judi¬ 
cata: Cottingham v. Earl of Shrewsbury, (1848) 
B Sore 621; 1931 P O 114 and 1982 PO 161, 
Melon. [P 142 0 2] 


(b) Execution sble—Properly belonging to 
another told at being property of judgment- 
debtor—Sale is nullity. 

Where certain property pold was shown in the 
bid shoot to be the property oxdusivoly belong- 
ing to the judgmont-debtors, but ivt tho time of 
the sale tho title to thu property sold wus not 
in the judgment-debtor but in nnotbor: 

Held: that tho sale was a nullity : 20.4/2 
BiCKEelon. [P 113 C 1) 

A. M. Dunne and S Khamlatta-—lov 
Appellant. 

J. Chinna Durai and Miss G. E. Miles 
— for Respondents. 

Sir John Wallis .—In this case the 
right of a judgment-creditor to bring the 
properties of a mutt to sale in execution 
of a money decree against the Mahanth 
of the mutt has for more than a quarter 
of a century been the subject of incessant 
litigation and a multiplicity of suits in 
the Courts below, and now comes before 
this Board for the first time. In 1898 
the Mahanth of the Suja Mutt died and 
was succeeded by Siaram Das, the 
judgment-debtor in this case. A few 
months later, in January 1899, the 
Mahanth of the neighbouring Sersia 
Mutt, as next friend of his nephew, 
Mahabir Das, who is said to have been 
six years old, instituted a suit in the 
Court of the Subordinate Judge of Mon- 
ghyr against Siaram Das to establish 
the minor’s right to succeed to the office 
of Mahanth of the Suja Mutt, and ac¬ 
cording to his own statement spent a 
sum far in excess of Rs. 31,000 in prose¬ 
cuting the suit. One of his first steps 
after instituting the suit was to apply 
for the appointment of a receiver who 
on bis appointment took possession of 
the mutt properties with the result that 
the defendant Siaram Das was left with¬ 
out any funds wherewith to defend the 
suit. He then applied to a moneylender 
Baijnath Goenka (the father of tlie pre¬ 
sent plaintiff Kedar Nath Goenka) who 
undertook to advance him a sura of 
Rs. 20,000 for the purposes of the litiga¬ 
tion in consideration of his executing an 
ekrarnama undertaking to pay one lakh 
of rupees and to give a lieu for that sum 
on the mutt properties. Not content 
with this, he subsequently obtained a 
further ekrarnama giving him a zari- 
peshgi lease of certain mutt properties 
for fifteen years in lieu of interest on 
the above sum. 

The Subordinate Judge dismissed the 
minor’s suit on the ground that be bad 
no title to succeed to the mutt, and also 


140 Privy Council Kedae Nath v. Munshi Rasi (Sir John Wallis) 1935 


recorded a finding that the defendant 
^as in the same case. From this decree 
both parties appealed to the High Court 
at Calcutta. While the appeals were 
pending, the minor plaintiff by his next 
friend Surajao Das, Mahanth of the 
Sersia ^lutt, and Siaram Das, the defen¬ 
dant, presented a petition to the High 
Court stating that the parties had com¬ 
promised the suit on the terms that.they 
were both to be Mabanths and to be en¬ 
titled to and in possession of the mutt 
properties in equal shares, and on the 
further terms that Surajao Das was to 
have a first charge on the mutt pro¬ 
perties for Rs. 31,000 which be had spent 
in prosecuting the suit on the plaintiff’s 
behalf, and that, as the Suja and Sersia 
Mutts had a common founder and the 
Suja Mutt had been in the habit of 
subsidising the Sersia Mutt, both parties 
were to give the Sersia Mutt a lease of 
the Suja Mutt properties yielding a net 
income of Rs. 1,500. About this com¬ 
promise it is sufficient to say that on 
this petition the High Court passed an 
order sanctioning the compromise as 
beneficial to the minor plaintiff, and 
ordered and decreed that the parties 
should abide by it. 

On 30th November 1903 Baijnath 
Goeuka filed in the same Court, O. S. 
No. 600 of 1903, the suit out of which 
the present litigation has arisen to re¬ 
cover Rs. 1,17,607.3-0 on theekrarnamas 
mentioned above, impleading the two 
Mabanths Siaram Das and Mahabir Das 
as defendants 1 and 2. Of this sum 
Rs. 87,042 was for interest, and in lieu 
of interest on this interest he claimed 
under the zaripeshgi lease possession 
and enjoyment of the rents and profits 
of the mutt properties mentioned in the 
second ekrarnama for fifteen years, and 
to be paid the principal on the expiration 
of the lease. The balance of Rs. 30,665 
he claimed to recover by sale of the 
mutt properties on which he had a lien 
under the first ekrarnama, and also from 
the person and properties of defendant 1. 
As was only to be expected both the 
Subordinate Judge and the High Court 
on appeal held these ekrarnamas to be 
grossly unconscionable and void. As 
regards the Rs. 14,590.4-6, which the 
plaintiff was found to have advanced 
under the void ekrarnamas, both Courts 
held that not having intended to act 
gratuitously he was entitled to repay¬ 


ment of that sum with reasonable ^com¬ 
pensation. The High Court reduced the 
rate of interest awarded by the lower 
Court, and the plaintiff obtained a 
decree for Rs. 22,073 against Siaram, 
defendant 1, and the suit was dismissed 
as regards Mahabir, defendant 2. In 
execution of this decree Baijuath Goenka, 
the decree-holder, brought to sale Sia- 
ram’s eight-annas share in the mutt pro¬ 
perties, and at the Court sale held on 
18th and 21st January 1908 himself be¬ 
came the purchaser of the properties 
which are the subject of the present suit. 

On the application of Siaram, the judg¬ 
ment.debtor, the Subordinate Judge sef» 
aside the sale as not in accordance with 
the provisions of the Transfer of Pro¬ 
perty Act as regards the sale of mort¬ 
gage property. There was an appeal ta 
the High Court which, after referring 
the question to a Full Bench, on 4tb 
February 1913, reversed the Subordinate 
Judge's order setting aside the Court 
sale, and remanded the case to the lower 
Court to proceed with the execution of 
the decree. While this appeal to the 
High Court was pending, Siaram, the 
judgment-debtor, had been removed in 
1910 from the office of Mahanth and 
Mahabir appointed sole Mahanth by a 
decree in a suit instituted by three 
chelas of the mutt for the removal of 
both Mabanths, and confirmed by the 
High Court on appeal in 1912, The 
ground of removal was not personal mis¬ 
conduct but mismanagement. The rela¬ 
tions of the two Mabanths were then 
friendly, and Sia^'am, who may not have 
been sorry to be relieved of office in 
view of his embarrassments, showed so 
little interest in defending the suit that 
the question whether the suit was collu¬ 
sive was considered by both Courts but 
was held not to be proved. After his 
removal from office Siaram continued to 
contest the decree-holder’s appeal to 
the High Court against the order setting 
aside the Court sale; but after the order 
had been set aside and the case reman¬ 
ded, he failed to appear to the notice to 
attend with his witnesses on 6th May 
1913. The order sheet under that date 
states that the case bad come back to 
be tried on the merits, that the judg¬ 
ment debtor did not appear and that 
notice of service was proved. The Sub¬ 
ordinate Judge accordingly passed tho 
following order: 
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The ohjeotion of the judgment-debtor is dis- 
mifise'd. The sale to be conflcmed, and the case 
to be dismissed on full satisfaction. 

It ia on the title acquired by this oon- 
firmation that the present suit has bean 
brought. Mahabir, the present defen. 
dant 1, on whom Siaram’a oflfica had 
devolved, has been found by the Sub¬ 
ordinate Judge in the present case to 
have had notice of the order of remand, 
but made no attempt to set aside the 
confirmation, and revive and continue 
the proceedings for setting aside the 
Court sale on the grounds which had 
not been disposed of by the High Court 
on appeal. Siaram Das having died, 
Mahabir was brought on as his legal re¬ 
presentative in the execution proceed¬ 
ings. On 28th July 1917 the judgment- 
creditor obtained an order, confirmed on 
appeal on 27bh May 1918, that theother 
auction purchasers should redeposib the 
purchase moneys which they had been 
allowed bo withdraw on underbaking to 
return them, should the order setting 
aside the sale be reversed. Two of these 
auction purchasers then instituted sepa¬ 
rate suits, Nos. 477 and 478 of 1918, 
which were tried together, against Kedar 
Nath, the present plaintiff, as represen¬ 
tative of the decree-holder and Mahabir, 
the present defendant 1, asbheMahanth 
in possession of the mutt properties, for 
a declaration that the plaintiffs were 
not bound to redeposib the purchase 
moneys on the grounds that the Court 
sale was invalid and the Mahanth would 
nob allow them to take possession of the 
properties they had purchased. In their 
Lordships’ opinion it was clearly neoes- 
sary to decide in these suits the dispute 
as to the validity of the Court sale bet¬ 
ween the present plaintiff and defen¬ 
dant 1, then arrayed as co-defendants, 
for the purpose of giving the plaintiffs 
appropriate relief. The Mahanth as de¬ 
fendant 2 sided with the plaintiffs, and 
on the appeals to the High Court from 
the decrees in the plaintiffs’ favour was 
represented by the same counsel as the 
plaintiffs. 

The High Court allowed the appeals, 
reversed the decrees of the Subordinate 
Judge and directed the plaintiffs to de¬ 
posit the purchase money in Court. 
Das, J.i who delivered the judgment of 
the Court, held that Siaram Das, when 
he borrowed money from the plaintiff in 
the Bait, was the Mahanth of the matt; 


that he had power to sell or mortgage 
the mutt properties for the necessary 
purposes of the mutt; and that money 
borrowed bo enable him to defend his 
title bo the office of Mahanth was such 
a necessary purpose. He was entitled 
to sell or mortgage the mutt properties 
for this purpose, and, if he could do so 
voluntarily, the mutt properties could 
be brought to sale in execution of the 
decree against him for the borrowed 
money. Ignoring this adjudication, wlien 
the plaintiff in one of the suits just 
mentioned took steps to obtain posses¬ 
sion of the properties he had purchased 
at the Court sale, the Mahanth Mahabir 
Das brought another suit to contest his 
right bo obtain delivery of possession 
which was compromised. Further, after 
Kedar Nath had applied bo recover pos¬ 
session in execution of tlie properties 
now in suit which his father, thedecrea- 
holder, had purchased at the Court sale, 
the Mahanth Mahabir Das filed another 
suit to restrain him by injunction from 
proceeding with the execution, but 
allowed this suit bo be dismissed for 
default after Kedar Nath’s application 
had been dismissed as time barred on 
4th August 1925. 

The foregoing narrative brings the 
history of this litigation down to the 
institution of the present suit, 0. S. No. 
22 of 1925, in which the plaintiff 
Kedar Nath Goenka sued the Mahanth 
Mahabir on the title acquired by 
his father Baijnath, the decree-holder, 
as auction purchaser of the suit proper¬ 
ties on the confirmation of the Court 
sale in May 1913. The suit once more 
raised the issue as to the validity of the 
sale of the mutt properties in execution 
of the decree, and issue 13 was, whether 
the decisions in Suits Nos. 477 and 478 
of 1918 (the suits of two other auction- 
purchasers) are binding on the defen¬ 
dant. The Subordinate Judge held that 
the issue as bo the validity of the sale 
was not res judicata between the plain¬ 
tiff who was defendant 1 and the ma¬ 
hanth who was defendant 2 in these 
suits, because the plaintiffs who were 
the auction-purchasers of other proper- 
ties at the Court sale had not sought for 
any relief as against the mahanth who 
was defendant 2, bub this ruling was 
given before the recent decisions of this 
Board as to res judicata between co-de¬ 
fendants which will be referred to later. 
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On the merits, the Subordinate Judge ekrarnamas, they observed that defen- 
held that the Court sale vpas valid on danfc 1, the mahanth, was not a mere 
much the same grounds as were given beggar and that the security given by 
by Das.J., in the judgment already men- him (which consisted of mutt properties) 
tioned, and gave the plaintiff a decree, was ample to cover the advances which 
From this decree the mahanth, defen- the plaintiff was undertaking to make, 
dant 1 and defendant 8 who was in pos- Although in the judgment under appeal 
session of some of the suit properties the Judges have not dealt with the issues 
preferred appeals to the High Court at in the case, their Lordships consider it 
Patna. The Judges of the High Court unnecessary to remand the case to the 
allowed the appeal of defendant 1, re- High Court for findings on those issues 
versed the judgment of the lower Court and so further prolong this ruinously 
and dismissed the plaintiff’s suit with- protracted litigatioDi because in their 
out going into .any other question, on opinion the question of the validity of 

the short ground that the suit was bar- the Court sale, the only serious issue in 

red by res judicata. Under Expl. 5, S. 11, this case, was directly and substantially 
Civil P. C., as in 0. S. 500 of 1903, the in issue between the plaintiff anddefen. 
plaintiff had prayed for the recovery of dant 1 in Suits Nos. 477 and 478 of 1918 
tho money sued for by sale of the mort- in which they were co-defendants. In 
gaged properties and also, if necessary, their Lordships’ opinion it was neces- 
by the sale of the other mutt properties, sary in those suits to decide the dispute 
and the latter relief not having been between them as to the validity of the 

granted must be deemed to have been Court sale for the purpose of giving the 

refused. From this decree the plaintiff plaintiffs appropriate relief, and there- 
preferred this appeal. Defendants 1 and fore this case is governed by the rule as 
3 who were the appellants to the High to res judicata between co-defendants in 
Court have remained ex parte, but de- 3 Hare 627 (l) which has recently been 
fendant 2, a transferee from defendant 1 applied by this Board, in 58 I. A. 
subsequently to the confirmation of the 158 (2) and 59 I. A. 247 (3). 

Court sale, has appeared in support of In the latter case it was observed by 
the judgment of the Court below. their Lordships that it was immaterial 

Their Lordships are unable to concur whether K, one of the two defendants, 
in the reasons given by tho High Court had entered appearance or contested the 
for dismissing the suit. The plaintiff’s suit, for she was a proper party and had 
claim in O. S. 500 of 1903 and the reliefs a right to be heard if she so desired, 
which he sought were based solely on Here, as already stated, defendant 2, the 
the ekrarnamas which were held by both Mahanth Mahabir, entered appearance 
Courts to be unenforceable and void. On and sided with the plaintiffs. In the 
their being found to be void by both present suit the same question as to the 
Courts, the plaintiff was held to be en- validity of the sale is again in issue bet- 
titled to recover the moneys which he ween these same defendants, who are 
had advanced, and he obtained a decree now ranged as plaintiff and defendantl, 
against defendant 1, the mahanth Sia- though the subject-matter of this suit is 
ram to whom the advances had been different, and the decision in the former 
made. In their Lordships’ opinion there suits is binding upon them. That issue 
is no reason to suppose that it was in- being res judicata in the plaintiff’s 
tended to give the plaintiff a worthless favour, he is entitled to sue within the 
decree against an ascetic who presum- period prescribed by the law of limita- 
ably had no property of his own and to tion on the title he acquired when the 
deprive the plaintiff of any right he Court-sale to his father of these proper- 
might have to bring the mutt properties ties was confirmed and on confirmation 
to sale in execution of the decree. Fur- became absolute. Defendant 3, Ram 
ther, the learned Judges in the High Narayan, preferred a separate appeal to 

Oourb appear to have entertained no i. Cottmgham v. Tho Earl of Shrewsbury, (IsW 
doubt as to the right of the mahanth to 3 Hate 627=:15 L J Oh 441. 

raise money for the defence of the suit Munoi Bibi v. Tirloki Nath, 1931 P 0 114= 

brought against him by sale or mortgage _ ^ ® ^ ^ 168=63 All 103 (P 0). 

of the mutt properties, because, as show- '161=137^0 3^=89 323 
mg the unconscionable nature of the (p c). 
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the High Court olaimingan independent 
title to some of the suit propertiesunder 
a purohase at a sale for arrears of land 
oesB on 6th July 1914, subsequently to 
the Court sale. The High Court allowed 
the appeal on the ground that the suit 
was barred under Art. 12, Lim. Aot, as 
the plaintiff had not sued to set aside 
the sale for arrears of road cess within 
the time prescribed. The bid. sheet AA 
shows what was sold was the property 
exclusively belonging to the judgment, 
debtor as detailed below, viz., Mahanth 
Mahabir Das. At the time of this sale 
the title to the pr 9 perty sold was not in 
that judgment-debtor, but in the plain¬ 
tiff, and their Lordships agree with the 
decision in India in 26 All. 346 (4), that 
the sale was a nullity, and that the pre¬ 
sent suit is not barred under Art. 12, 
Lim. Act. For these reasons their Lord- 
ships will humbly advise His Majesty 
that the judgments of the High Court in 
these appeals be reversed and the judg¬ 
ment of the Subordinate Judge restored. 
The appellant’s costs in the High Court 
will be borne by the respondents, and 
the costs of the appeal to His Majesty 
in Council as to two-thirds by defen¬ 
dant 1 and as to one-third by defendant 
2 , who appeared to support the judgment 
of the High Court in the principal ap- 
peal. 

S, Appeals allowed. 

Solicitors for Appellants Sy. S. Xj. 
Polak & Co. 

Solicitors for Respondents^ 

Grant & Dold. _ 

4. Jwala Sabai v. Masiat Kban, (1904) 2G All 346 


come—Covenant by vendee to pay Kim life 
annuity — Annuity held taxable “income" 
within meaning of S. 12 (1) and not capital 
payments nor agricultural income. 

An absolute owner of nn estate transferred the 
estate to another and obtained front transferee 
in exchange a covenant to pay tbo debts, a sum 
of cash to meet tbo expenses of bis daughter's 
marriage, and a covenant to pay him a life 
annuity. Question arose as to whether this 
annuity was taxable income : 

Held : that this wae clearly no ordinary bar¬ 
gain and sale by a vendor and purchaser .at 
arm’s length, for the money consideration boro 
no relation to the actual value of the property. 
The amount ultimately payable by the pur¬ 
chaser depended upon the life of the vendor. It 
was clearly a case where the owner of the estate 
had exchanged a capital asset for (inter alia) a 
life annuity which was income in his bauds. It 
was not a case in which he had exchanged his 
estate for a capital sum payable in instalments. 
To say that they are part of the price of the sale 
did not make them necessarily capital payments. 
It was income which was taxable: 1932 P C 138, 
Eel on. 

Held further : th&t it was not agricultural 
income within the meaning of the Act. It was 
not rent or revenue derived from land ; it was 
moQov payable under a contract imposing a 
personal liability on the covenantor the dis¬ 
charge of which was secured by a charge on 
land. The covenantor was at liberty to make 
the payments out of any of her moneys and was 
bound to make them whether the land was suffi¬ 
ciently productive or not ; 1934 P(it D84 (S B), 
Affirmed. IP ^ 2} 

(b) Income-tax Act (1922), S. 12 (1)—Word 
"income’’ i» not limited by profits’’ and 
“gains”—Any income is taxable unless ex¬ 
pressly exempted. 

The word “income” in S. 12 (1) is not limited 
by the words “profits” and "gains.” Anything 
which can properly be described as income, is 
taxable under the Act unless expresslyexempted. 

(P145 C 2] 

(c) Income lax Act (1922)—Construction- 
Act of one country cannot be construed in 
light of decision under Act of another 


=1904 AWN 85=1 A L J 83. 


A. I. R. 1935 Privy Council 143 

{From Palna: 1934 Pat. 384, S.B.) , 

28th May 1935 

Lords Blanesburgh and Russell op 
Killowen and Sir Lancelot 
Sanderson 

Gopal Saran Narain Singh — Appel¬ 
lant. 


Commissioner of Income-tax, Bihar and 
Orissa —Respondent. 

• Privy Council Appeal No. 12 of 1935; 
Patna Appeal No. 18 of 1934. 

(a) Income-to* Act (1922), S*. 2 (1) and 
^^2 (1)—Owner of estate parting with estate 
get rid of debt* end obtain adequate in- 


country. > 

Little can be gained by trying to construe an 
Income-tax Act of one country in the light of a 
decision upon the meaning of the income-tax 
legi.-latiou of another. [P 146 0 1) 

A. M. Latter, S^dtan Ahmed and Hey- 
worth Talf ot-^iot Appellant. 

A. M. Dunne and Thomas Strangman 
—for Respondent. 

Lord Russell of Killowen. — The 
appellant appeals from a judgment of 
the High Court of Judicature at Patna 
on a reference under S. 66 (2), Income- 
tax Act, 1922 (hereinafter referred to as 
the Act). The question for decision may 
be stated to be whether the appellant is 
assessable to income-tax and super tax 
in respect of an annual sum of Rupees 
2,40,000 payable to him during his life 
pursuant to a covenant contained in the 
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indenture hereinafter mentioned. The 
appellant was the owner of an estate in 
British India known as the Nine Annas 
Tekari Raj. He had a daughter who 
had married a son of Rani Bhuban- 
eshwari Kuar (hereinafter referred to as 
the Rani). By an indenture, dated 29th 
March 1930, and made between the ap¬ 
pellant of the one part and the Rani of 
the other part, the appellant conveyed 
the greater jiortion of his said estate to 
the Rani for the valuable consideration 
therein appearing. The indenture recites 
among other facts that the appellant 
was absolute owner of the estate, and 
that, for the purpose of discharging cer- 
tain of his debts and of obtaining for 
himself an adequate income, he had 
agreed with the Rani for the absolute 
sale and transfer to her of that portion 
of his said estate described in Sch. 1, in 
consideration of the Rani covenanting 
to pay the said debts (which amounted 
in fact to a sum of over Rs. 10,00,000) 
and to pay to him a sum of Rs. 4,73,063 
in cash to meet the expenses of his 
daughter’s marriage and other urgent 
necessities, and further covenanting to 
pay him annual sums during his lifetime 
of Rs. 2,40,000 in manner thereinafter 
appearing, such payment being secured 
by a charge upon the property thereby 
transferred. By the operative part of 
the indenture it was witnessed that in 
pursuance of the said agreement and in 
consideration of the sum of Rs. 4,73,063, 
paid to the appellant, and in further 
consideration of the covenant by the 
Rani for payment to the appellant dur¬ 
ing his lifetime of the annual sum of 
Rs. 2,40,000 by six instalments, and also 
in consideration of the covenant to pay 
and indemnify the appellant in respect 
of the said debts, the appellant assigned 
the hereditaments therein described 
unto the Rani absolutely. The indenture 
contained a covenant by the Rani with 
the appellant for payment to him, dur¬ 
ing his lifetime, of the yearly sum of 
Rs, 2,40,000 by six equal instalments, 
•with interest at 12 per cent per annum 
on any overdue instalment, and to pay 
the said debts and to keep the appellant 
indemnified against all suits, actions and 
proceedings whatsoever in respect of the 
said debts or any of them. 

This indenture does not itself contain 
any charge on the estate of the annual 
sums covenanted to be paid ; but their 


1933 

Lordships were informed, and the case 
proceeded upon the footing that the 
stipulated security had been given by a 
separate document. The taxing autho¬ 
rities in assessing the appellant in res¬ 
pect of the year 1931-1932 included in 
his assessable income the following item: 
“Other sources, annuity, Rs. 2,40,000,” 
being the sum received by him in pur¬ 
suance of the Rani’s covenant. The 
appellant contends that no part of this 
receipt should be included : (1) because, 
being merely an instalment of the pur¬ 
chase price payable on the sale of his 
estate, it is not an annuity but a capital 
sum ; alternatively (2) because even if 
it be an annuity it is not taxable, be¬ 
cause it does not fall within the descrip. 
tioQ of what is taxable under the Act ; 
and in the further alternative ; (3) be. 
cause even if it would otherwise fall 
within such description, it is ‘agrioultu- 
ral income” and as such specifically 
excepted from the operation of the Act. 
The relevant provisions of the Act are 
the following : 

2. In this Act unless there is anything re* 
pugnant in the subject or context,—(1) '‘agri’ 
cultural income” means—(a) any rent or re¬ 
venue derived from land which is used for 
agEicultucal purposes, and is either assessed to 
land-revenue in British India oc subject to a 
local rate assessed and collected by Officers of 
Government as such .... 

8. Where any Act of the Indian Iiegislatnre 
enacts that income-tax shall be charged for any 
year at any rate or rates applicable to the total 
income of an assesseo, tax at the rate or those 
rates shall be charged for that year in accord¬ 
ance with, and subject to the provisions of, this 
Act in respect of all income, profits and gains of 
the previous year of every individual, Hindu 
undivided family, company, firm and other 
association of individuals. 

4. (1) Save as hereinafter provided, this Act 
shall apply to all income, profits or gains, as 
described or comprised in S. 6, from whatever 
source derived, accruing or arising, or received 
in British India or deemed under the provisions 
of this Act to accrue, oc arise, oc to be received 

in British India. (2).(3) This Act shall 

not apply to the following classes of income: . • • 
(viii) Agricultural income. 

6. Save as otherwise provided by this Act, the 
following heads of income, profits and gains, 
shall be chargeable to income-tax in the manner 
hereinafter apppearing namely : (i) Salaries, (il) 
Interest on Securities, (iii) Property, (iv) Busi¬ 
ness. (v) Professional Earnings, (vi) Other 
Sources. 

7. (I) The tax shall be payable by an assessee 
under the head ‘Salaries’ in respect of any salary 
or wages, any annuity, pension or gratuity, and 
any fees, commissions, perquisites, or profits re¬ 
ceived by him in lieu of, or in addition to, any 
salary or wages, which are paid by or on behal 
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c! Oovernment, a looal authority, a company, 
or any other public body or association, or by 
or on behalf of any private employer. . . . 

la. (11 The tax shall be payable by an assessed 
under the bead ‘Other Sources' in respect of 
income, profits and gains of every bind and from 
every source to which this Act applies (if not in¬ 
cluded under any of the preceding heads). (2j 
Such income, profits and gains shall be computed 
after making allowance for any expenditure (not 
being in the nature of capital expenditure) in¬ 
curred solely for the purpose of making or earn¬ 
ing such income, profits or gains, provided that 
no allowance shall be made on account of any 
personal expenses of the assessee. 

In their Lordships’ opinion it U im¬ 
possible to hold that this annual pay¬ 
ment is “agricultural income” within 
the meaning of the Act. It is not rent 
or revenue derived from land; it is money 
payable under a contract imposing a per¬ 
sonal liability on the covenantor the 
discharge of which is secured by a charge 
on land. The covenantor is at liberty 
to make the payments out of any of her 
moneys, and is bound to make them 
whether the land is suflficiently produc- 
jtive or not. Their Lordships are in 
^agreement with the opinion of the Judges 
in India, which upon this point was un¬ 
animous. Upon the remaining questions 
there has been a division of opinion 
among those Judges.' The Chief Justice 
and Varma, J., were of opinion that the 
sum in question was not a capital sum, 
but was “income” within the meaning of 
that word as used in S. 12 (l) of the 
Act, and therefore taxable. On the 
other hand Khaja Mohamad Noor, J., 

' took the view that the transaction was 
a sale of the estate for a capital sum or 
price of an amount dependent on the 
duration of the appellant’s life, and that 
each annual payment was an instalment 
of that capital sum and therefore not 
taxable as income. 

Their Lordships find themselves in 
agreement with the Chief Justice and 
Varma, J. Indeed but for the elaborate 
argument addressed to the Board they 
might well have contented themselves 
with adopting the careful judgment of 
the Chief Justice which covers the 
whole ground. It is impossible, without 
ignoring the plain language of the in¬ 
denture of 29th March 1930 to treat the 
■annual payments as instalments of a 
capital sum. To say that they are part 
>>f^‘the price” of the sale does not make 
them necessarily capital payments. It 
“^is only to say that they are part of the 
Consideration for the transfer of the pro- 
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perty, and that consideration may well 
take the form of annual sums which will 
be income in the hands of the payee. 
In this indenture the intention of the 
appellant is made clear. He was abso¬ 
lute owner of the estate; he could have 
given it away. What he does, and what 
he states in the document he wishes to 
do, is to part with the estate in order to 
get rid of his debts, and to obtain for 
himself an adequate income. He accord¬ 
ingly transfers the estate to the Rani 
and obtains from ber in exchange (l) a 
covenant to pay the debts in Sch, 2, 
(2), a sum of cash to meet the expenses 
of his daughter’s marriage, and^ (3) a co-] 
venant to pay him a life annuity. This 
is clearly no ordinary bargain and sale 
by a vendor and purchaser at arm’s 
length, for the money consideration! 
bears no relation to the actual value of 
the property. The amount ultimately 
payable by the purchaser depends upon 
the life of the vendor. It is clearly a 
case where the owner of the estate has 
exchanged a capital asset for (inter alia)' 
a life annuity which is income in his 
hands. It is nob a case in which he has 
exchanged his estate for a- capital sum; 
payable in instalments. 

Bub it was argued that even though 
the life annuity be income, as distinct 
from capital, it still is nob income tax- 
able under the Act, because the words 
“income, profits and gains in S. 12 (1) 
of the Act must be construed as includ¬ 
ing only such income as constitutes, or 
provides a proBt or gain to the recipient; 
i. e., that the word “income” is in some 
way limited by its association with the 
words ’^profits” and gains. This being 
90 it is said that in view of (a) the true 
value of the estate (alleged to be about 
2 crores of rupees) and (b) the age of the 
appellant (alleged to be about 47 at the 
date of the transaction), the annuity 
could never constitute or provide a 
“profit” or “gain” to him,^ and therefore 
cannot be “income” which is taxable 
under the Act. Their Lordships agree 
with the opinion expressed by the Lhief 
Justice upon this point. The word 
“income” is not limited by the words 
“profits” and “gains.” Anything which 
can properly be described as income, is 
taxable under the Act unless expressly 
exempted. In their Lordships view^the 
life annuity in the present case is in- 
come” within the words used in the 
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judgment of this Board in 59 I A 206 (l) 
at p. 212, vi^: 

Income, their Lordships think, in this Act, con¬ 
notes a periodical monetary return ‘coming in’ 
with some sort of regularity from definite 
sources. The source is not necessarily one which 
is expected to be continuously productive, but it 
must be one whose oliject is the production of a 
definite return, excluding anything in the nature 
of a mere windfall. This income has been likened 
pictorially to the fruit of a tree, or the crop of a 
field. It is essentially the produce of some¬ 
thing, which is often loosely spoken of as ‘capi¬ 
tal.’ But capital though possibly the source in 
the case of income from securitie.s, is in most 
cases hardly more than an element in the process 
of production. 

Here the source of the life annuity 
is the covenant. The life annuity is 
the produce of one of the items (viz., 
the covenant) which the appellant has 
taken in exchange for the estate. Re¬ 
ference was made before their Lordships 
to various decisions upon the taxing 
Acts of other countries, Acts which are 
couched in different terms and framed 
upon_ different lines. So far as those 
decisions bad any relevance to the points 
under consideration, they appear to 
have been suitably considered and dealt 
with in the judgments of the Chief Jus¬ 
tice and Varma, J. Their Lordships 
think it unnecessary to discuss them 
further. They content themselves with 
repeating the view expressed in the 
judgment of the Board above referred 
|to, that little can be gained by trying to 
jeonstrue an Income-tax Act of one country 
in the light of a decision upon the mean¬ 
ing of the income tax legislation of 
another. For the reasons above appear¬ 
ing this appeal should be dismissed, and 
their Lordships will humbly advise His 
Majesty accordingly. The appellant 
must pay the costs of the appeal. 

Appeal dismissed. 

Solicitors for Appellants — Douglas 
Grant & Bold. 

Solicitors for Respondent ~ Solicitor, 
India Office. 

1. Commissioner of Income-tax, Bengal v. Shaw 
Wallace & Co., 1932 P C 138=136 I C 742= 
59 I A 206=59 Cal 1343 (P C). 
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(From Patna). 

20th June 1935. 

Lord Atkin, Sir John Wallis and 

Sir Shadi Lal 

Homeshwar Singh and others —Appel¬ 
lants. 

V. 

(21 aharajadhiraj ) Kameskwar Singh 
Bahadur of Darbhanga and another — 
Respondents. 

Privy Council Appeal No. 91 of 1933; 
Patna Appeal No. 8 of 1932. 

(a) Undue Influence—Mere proof of pro¬ 
misee taking unfair advantage is not suffi¬ 
cient—He must be in a position to dominate 
will of promisor. 

To establish a case of undue influence, a find¬ 
ing that the promisee had obtained an unfair 
advantage over the promisor is not sufficient in 
the absence of a finding that the promisee was 
in a position to dominate the will of the pro¬ 
misor: Si Cal 160 {P C), Bel on. [P 148 0 2] 

(b) Privy Council—Concurrent finding of 
lower Courts—High Court disregarding al¬ 
together evidence of certain witness ad¬ 
mitted by lower Court, but recording same 
finding—Ample other evidence on record— 
Finding held concurrent. 

Where the High Court disregarded altogether 
evidence of certain witness but recorded the 
same finding as the lower Court and there was- 
ample other evidence both oral and document¬ 
ary which was accepted and acted on by both- 
Courts: 

Held', that the finding of both the lower 
Courts was concurrent. [P 149 0 1) 

fc) Privy Council — Appellant cannot go- 
behind concurrent findings of fact of lower 
Courts. 

It is not open to an appellant before the Privy 
Council to go behind the concurrent findings of 
fact. [P 149 0 21 

L. DeGruyther and S. Syam — for 
Appellants. 

Datoson Miller, W. Wallach, Sultan 
Ahmad and K. P. Jayaswal — for Res¬ 
pondents. 

Sir John Wallis.—This is an appeal 
from a judgment and decree of the High 
Court at Patna affirming the judgment 
and decree of the Subordinate Judge of 
Darbhanga and giving the plaintiff, the- 
Maharajadhiraj of Darbhanga, a mort¬ 
gage decree against the five defendantsr 
(l) Babus Homeshwar Singh, (2) Kulesh- 
war Singh (3), Chiteshwar Singh and (4)- 
and (5) Padmanandji Singh and Tara- 
nandji Singh, the minor sons of Kulesb- 
war Singh, on a mortgage executed by 
defendants 1 to 3 in the plaintiff’s favour 
on 20th February 1923 for Rs. 5,40,506. 
The consideration for the mortgage was- 
Rs. 2,2'9,214-10-4 owing to the plain- 
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tiff as shown inSoh. 3; Es. 2,21,129.10-9 
to be paid by the plaintiff to set aside 
a Court sale of the defendants’ proper, 
ties which were the subject of a babuani 
maintenance grant made by the plain¬ 
tiff’s grandfather to the grandfather of 
defendants 1 to 3, and were stated to 
be worth 40 lakhs of rupees; and the 
balance of Rs. 90,000 odd .as shown in 
Soh. 4 to be paid by the plaintiff in 
discharge of the debts of defendant 3, 
Chiteshwar Singh. The defendant’s case 
was that the mortgage bond which was 
executed on 20th February 1923, three 
days before the expiry of the time 
limited for setting aside the Court sale 
under O. 21, R. 89, Civil P. C., was ob¬ 
tained by the plaintiff by undue in¬ 
fluence, misrepresentation and fraud. 

In support of the case of undue in¬ 
fluence the defendants alleged that they 
had entered into negotiationswith other 
people who were willing to advance 
them two lakhs of rupees which would 
have enabled them to set aside the 
Court sale, and that not to borrow from 
outside people, they had also enter>>d 
into negotiations with the plaintiff who 
agreed to advance them the two lakhs 
at simple interest not exceeding six per 
cent, and to take ^separate bonds for 
one-third of that amount from defen¬ 
dants 1, 2 and 3, who had partitioned 
their properties in 1918, to be secured 
by mortgage of their separate proper¬ 
ties: and that thereupon they slackened 
their negotiations with other persons. 
The plaintiff kept putting them off', and 
on 20th February 1923, two clear days 
before the time limited for the deposit 
in Court of the purchase money and the 
compensation money payable to the 
auction.purchasers, the plaintiff refused 
to give them a loan except on the terms 
that all the defendants should execute 
a mortgage bond bearing compound in¬ 
terest at twelve per cent, and including, 
not only the sum required for the pur- 
pose of setting aside the Court sale, but 
also all the plaintiff's claims, as to some 
of which suits were pending, and also 
the debts due by Chiteshwar, defen¬ 
dant 3, to other persons. It was further 
alleged that'it had come to the defen¬ 
dants* knowledge that it was owing to 
the plaintiff’s influence that some of the 
money lenders had refused to make a 
loan; and that the plaintiff had thus 
further frightened them, rendered them 


helpless, and placed them at his mercy 
and that they had no option but to ac- 
cept the terms offered, as, if the money 
was not deposited on the 23rd February 
they would lose their entire properties 
and be left paupers. The bond contained 
false statements, but there was no time 
for protest or alteration. The defen¬ 
dants knew very little English, and as 
the bond was only once read out hur¬ 
riedly, they had no opportunity of con¬ 
sulting anyone or thinking over the 
terms. By reason of undue influence 
the plaintiff was in a position to domi¬ 
nate the will of the defendants, and 
took advantage of that influence to get 
them to consent to unfair terms which 
they proceeded to set out. They also 
claimed a reduction of interest under 
the Usurious Loans, Act 1918, on the 
ground that the interest was excessive 
or that as between the parties the tran- 
saction was unfair. 

Both the Courts below found that the 
defendants’ case was false. As early as 
August 1922 they had applied to the 
plaintiff to whom they were already 
heavily indebted for a further loan. 
When their properties were sold in 
execution of a decree obtained by other 
creditors in January 1923, and they had 
thirty days ending on the 23rd Feb¬ 
ruary in which to set aside the Court 
sale, they entered into negotiations 
with several money lenders for a loan 
of two lakhs which would have enabled 
them to set aside the sale. At some date 
prior to the 5th February they also ap¬ 
plied to the plaintiff who did not see 
them himself but negotiated with them 
through the estate oflBcials. On or about 
6 th February they went to the palace 
about the rate of interest, and while 
they were waiting there, the plaintiff 
asked Harnandan Dass, a pleader who 
had been calling on him, to see them 
and explain to them that he was not 
prepared to accept less than twelve per 
cent. He said ha had to pay income- 
tax and supertax, and that he would 
eventually have to file a suit against 
them to recover the amount of the loan. 
He had several suits then pending 
against them in respect of previous 
loans. 

Subsequently to this interview, a draft 
bond was drawn up by the estate offi¬ 
cials embodying the terms on which the 
plaintiff was prepared to make the loan, 
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>whicli was to include in addition to the 
money required for setting aside the 
Court sale, the debts owing to the plain¬ 
tiff, and also the debts owing by defen¬ 
dant 3 Chiteahwar to other creditors 
and amounting to Rs. 90,000. These 
debts were not binding on the other 
defendants, as a complete partition bet¬ 
ween the three brothers had been effec¬ 
ted in 1918; but a power of attorney 
Ex. 8 given to their manager Chandra 
Busban Thakur on 10th February shows 
that tlie defendants were contemplating 
raising a loan to discharge all their 
debts. Under the draft, compound in¬ 
terest at twelve per cent was to be 
payable. On ISth’February the defen¬ 
dants’ manager and Harnandan Dass 
already mentioned bad a meeting with 
the senior estate lawyer at which a copy 
of the draft Ex. 6 was discussed, and 
was afterwards initialed as * seen and 
approved” by the estate lawyer, and by 
Harnandan as “seen.” On the following 
day Harnandan was sent for to the 
defendants’ house. They were in posses¬ 
sion of a copy of the draft, and the 
terms were again discussed, and Harnan- 
dan was retained to negotiate on the 
defendants’ behalf for the insertion of 
two further clauses reserving their right 
to cut jungle trees and settle rents with 
the tenants. Harnandan succeeded in 
getting the plaintiff’s consent to the 
insertion of these two clauses, and his 
bill for the consultation and for settling 
the terms of the mortgage bond on 17th 
and 18th February was paid by the 
defendants on 20th February, when the 
mortgage was executed. 

On or after 16th February two of the 
defendants, Kuleshwar and Chiteshwar 
went to Calcutta where apparently 
negotiations with other money lenders 
were still pending; and on I8th Febru¬ 
ary Chandra Bushan informed them by 
telegram that the terms were settled 
and the money ready. On the 19th, defen¬ 
dant Homeshwar sent a further telegram 
stating that the stamp paper had been 
purchased (which was not the case) and 
the terms settled and telling them to 
come immediately. They accordingly 
returned to Darbhanga on the morning 
of the 20th. The schedules which were 
settled by the agents of both parties and 
were in accordance with the terms of 
the mortgage were not completed until 
that morning. The stamped paper was 


then purchased, and some hours were 
spent in writing out the mortgage and 
the schedules. At about four o’clock 
the deed was ready, and was duly exe¬ 
cuted by defendants 1 to 3. On these 
facts both the lower Courts have re¬ 
corded a finding that the defendants 
have failed to establish that in this 
transaction the plaintiff was in a posi¬ 
tion to dominate the will of the defen¬ 
dants, and this finding is destructive of 
the case of undue influence set up by 
the defendants, having regard to the 
terms of S. 16, Indian Contract Act: 

16.—( 1 ) a contract, is said to be induced by 
undue influence” where the relations subsis* 
ting between the parties are such that one of 
the parties is in a position to dominate the wiU 
of the other and uses that position to obtain an 
unfair advantage over the other. (2) In parti¬ 
cular and without prejudice to the generality of 
the foregoing principle, a person is deemed to be 
in a position to dominate the will of another : 
(a) where he bolds a real or apparent authority 
over the other, or where he stands in a fiduciary 
relation to the other : or (b) where he makes a 
contract with a person whose mental capacity is 
temporarily or permanently affected by reason of 
age, illness, or mental or bodily distress ; (8) 
where a person who is in a position to dominate 
the will of another, enters into a contract with 
him, and the transaction appears, on the face of 
it, or on the evidence adduced, to be unconscion¬ 
able, the burden of proving that such contract 
was not induced by undue influence 'shall lie 
upon the person in a position to dominate the 
will of the other. Nothing* in this sub-section 
shall aSect the provisions of S. Ill, Evidence 
Act. 1872. 

Even if there had been a finding that 
the plaintiff had obtained an unfair 
advantage over the defendants that 
would not have established a case of 
undue influence in the absence of a find¬ 
ing that the plaintiff was in a position 
to dominate the will of the defendants, 
as held by this Board in 34 I A 9 (l). 
Both the lower Courts have also found 
that the charge of twelve per cent com¬ 
pound interest is not excessive nor the 
transaction unfair within the meaning 
of the Usurious Loans Act, 1918. Mr. 
de Gruyther has contended that there 
are not concurrent findings of fact which 
cannot be questioned on an appeal to 
His Majesty in Council. In the first 
place he argued, if their Lordships 
understood him rightly, that the find¬ 
ings were not concurrent because the 
Subordinate Judge acted on the evi¬ 
dence of Chandra Bushan already 

1. Rani Sunder Koer v. Sham Krishen, (1907) 34 
Oal 150=34 I A 9=11 OWN 249 (PO). 
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mentioned ^hloh the High Court trea< 
ted as inadmissible. During the cross- 
examination of this witness he was 
oonfronted with a written statement 
purporting to bear his signature which 
it was suggested he had given to the de¬ 
fendants' law agent some two years be¬ 
fore the trial. 

He denied that he had given any such 
statement and deposed that his signa¬ 
ture was a forgery. On objection taken 
on behalf of the plaintiff, the Subordi¬ 
nate Judge ruled that the defendants’ 
counsel was not entitled to cross-examine 
him with a view to showing that the 
statement was his, or to call evidence to 
establish this. At the end of the case a 
pleader not engaged in. the case was 
called as a Court witness. He deposed 
that the defendants’ law agent had sent 
him to Chandra Bushan’s house with 
this statement to get him to sign it, and 
that Chandra Bushan had signed it in 
his presence. He also said that it looked 
as if the statement was in Chandra Bu- 
shan’s handwriting. In the High Court 
the Judges being rightly of opinion that 
the Subordinate Judge’s ruling was not 
in accordance with law, altogether dis¬ 
regarded the evidence of this witness 
and decided the case without it. Now, 
even if the witness had been found to 
have made this previous statement, that 
would not have prevented his deposition 
from being evidence in the case, though 
it would have been unsafe to act on it 
except in so far as it was corroborated, 
as it largely was, by the other evidence 
in the case. Still less would it have 
made the statements in the previous 
statement evidence in this case. There 
was ample other evidence, both oral and 
documentary, of the facts deposed to by 
this witness which was accepted and 
acted on by both Courts, and in these 
circumstances the facts above stated 
afford no sufficient reason for holding 
that the findings of both Courts were 
not concurrent within the meaning of 
the rule. 

Mr. DeGrnyther next contended that 
the findings of undue influence were not 
concurrent because on the appeal to the 
High Court Wort, J., who delivered the 
principal judgment, held that it was not 
open to the appellants' counsel to argue 
that the plaintiff took advantage of the 
faot that the defendants were unable to 
raise a loan elsewhere to impose unfair 
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terms upon them, because that would bo 
inconsistent with the case oo which 
they had gone to trial, that they were in 
a position to raise a loan but were mis¬ 
led and prevented from doing so by the 
plaintiff. In their Lordships opinion it 
is unnecessary to examine this ruling, 
because the terms imposed by the plain¬ 
tiff were found not to be unfair, and 
even if they were unfair, that, as al¬ 
ready pointed out would not establish 
undue influence, in view of the finding 
in which both the lower Courts have 
concurred that the plaintiff was not in a 
position to dominate the will of the de¬ 
fendants. Lastly, there is in their Lord- 
ships’ opinion no sufficient ground for 
questioning the finding of both the lower 
Courts, that the charge of compound in¬ 
terest at 12 per cent was not excessive 
or otherwise open to challenge under the 
Usurious Loans Act, 1918. 

In their Lordships’ opinion it is not 
open to the appellants to go behind the 
concurrent findings in the case, and the 
appeal therefore should be dismissed 
with costs. They will humbly advise 
His Majesty accordingly. 

K.S. Appeal dismused. 

Solicitors for Appellants — Barrow, 
Rogers k Nevill. 

Solicitors for Respondents.— Hy. S. L. 
Polak & Co. 
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6th June 1935 

Lord Chancellor (Viscount Sankey) 
AND Lords Atkin, Tomlin, 
Macmillan and Wright. 

Robert Lyon Moore and others — 

Appellants. 

V. 

Attorne'y-General for Irish Free State 

and others —Respondents. 

Irish Free State Constitution (Amend 
ment No. 22) Act, 1933 -Rerooving proviso to 
Art. 66 of Constitution of 1922 held valid— 
Appeals to King-in-Council held validly pro- 
hibit^d • 

Eeld: that the Treaty and the Constituent Act 
respectively form parts of the statute of the 
United Kingdom, each of them being parts of an 
Imperial Act. Before the passing of the Statute 
of Westminster, it was not competent for the 
Irish Free State Parliament to pass an Act 
abrogating the Treaty because the Colonial Laws 
Validity Act forbade a Dominion Legislature to 
pass a law repugnant to an Imperial Act. The 
efieot of the Statute of Westminster was to re¬ 
move the fetter which lay upon the Irish Free 
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State Legislature by reason of the Colonial Laws 
Validity Act. That Legislature can now pass 
Acts repugnant to an Imperial Act. Hence the 
Constitution (Amendment No.22) Act of 1933, by 
which proviso to Art. 60 of the Constitution of 
1922 has been removed and appeals to the King- 
in-Council are now prohibited, is validj 

Held further: that whatever might be the 
position of the King’s Prerogative, if it were left 
as matter of the common law, it was here in 
this particular respect and in this particular 
enactment made matter of Parliamentary legis¬ 
lation, so that the prerogative was pro tanto 
merged in the Statute, and the Statute gave 
powers of amending and altering statutory 
prerogative. [P 154 c 1 , 2] 

Wilfred Green and Blanes White —for 
Appellants. 

Respondent exyarte. 

Lord Chancellor —This is a petition 
to have it declared that an amendment 
to the Constitution o£ the Irish Free 
State, vii 2 ., Constitution (Amendment 
NOi 22 ) Act, 1933, is no bar to the main* 
tenance by tbe petitioners, who are the 
appellants, of their appeal before this 
Board. The petitioners claim to be 
owners of a fishery in the tidal waters of 
the River Erne in Ireland. They had 
brought an action in the Irish Courts to 
enforce their claim and had succeeded 
before the trial Judge. On appeal to 
the Supreme Court that judgment was 
reversed on 31st July 1933 by a majo- 
rity. The petitioners then presented to 
to the Privy Council their petition for 
special leave to appeal, the grant of 
which leave was, on 9fch October 1933, 
advised by this Board, and on 10th No¬ 
vember 1933, an order granting such 
leave was made by the King in Council 
But on 15th November 1933, an Act was 
passed by the Oireachtas of Saorstat 
Eireann, the Parliament of the Irish Free 
State, hereinafter called the Oireachtas, 
providing that no appeal should lie to 
His Majesty in Council from any Courb 
in the Irish Free State: this enactment 
was also expressed to apply to appeals 
then pending. The petitioners thereupon 
brought this petition praying to have it 
declared that the enaclitment was void 
and did not bar their appeal. 

The Attorney-General of the Irish 
Free State and the other respondents did 
not appear before this Board; the At- 
torney. General of England did however 
appear and gave his assistance on the 
law relevant to the questions- at issue. 
For the decision of these questions it is 
necessary to consider the mode in which 
the Constitution of the Irish Free State 


was established. On 6th December 1921, 
there were signed in London “Articles 
of an Agreement for a Treaty between 
Great Britain and Ireland”: this instru¬ 
ment will hereinafter be referred to as 

the Treaty : it was signed by repre¬ 
sentatives of Great Britain on the one 
hand and of the Irish Free State (or 
what became the Irish Free State) on 
the other. On 31st March 1922, an Act 
of the Imperial Parliament was passed. 
It was entitled the Irish Free State 
(Agreement) Act, 1922. and by S. 1 (l) 
it provided that as from the date of that 
Act the Treaty, which was scheduled to 
it, should have the force of law. It also 
provided by S. 1 (2) that there should 
be elected certain members of a body to 
be Called the House of the Parliament 
to which the Provisional Government 
should be responsible and which should 
have power, as respects matters within 
the jurisdiction of that Government, to 
make laws in like manner as the Parlia- 
ment of the Irish Free State when con¬ 
stituted. The latter provision was ex¬ 
pressed to be in order to give effect to 
Art. 17 of the Treaty, which was in the 
following terms: 

By vyay of provisional arrangement for the 
ddministrdition of Southern Irelaud during the 
interval which must elapse between the date 
bereot and the constitution of a ParliameDt and 
Government of tbe Irish Free State in accordance 
therewith, steps shall be taken forthwith for 
summoning a meetingiof members of Parliament 
elected for constituencies in Southern Ireland 
since the passing of the Government of Ireland 
Act, 1920, and for constituting a provisional 
Government, and the British Government shall 
take the steps necessary to transfer to such pro¬ 
visional Government the powers and machinery 
requisite for the discharge of its duties, provided 
that every member of such provisional Govern¬ 
ment shall have signified in writlngihis or her 
acceptance of this instrument. Bub this arrange* 
ment shall not continue in force beyond the ex¬ 
piration of twelve months from the date hereof* 

This Acb gave no power to **fche House 
of the Parliament*' to enact a Constitu¬ 
tion for tire Irish Free State. In due 
course ‘‘the House -of the Parliament/' 
which was a single chamber body, was 
elected and met on 9th September 1922; 
it proceeded to sit as a constituent as¬ 
sembly for the settlement of the Con-^ 
Btitution of the Irish Free State. The 
measure which it so passed was sche¬ 
duled to an Act of the Imperial Parlia¬ 
ment entitled the Irish Free State Con¬ 
stitution Act 1922, which received the 
Hoyal Assent on 5th December 1922, and 
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v7hioh desoribod the measure as the 
Constituent Act, and by S. I'provided as 
follows; 

The ooDstitution set forth in Sch. 1 to the 
Oonstitutent Aot, shall subject to the provisions 
to which the same is by the Oonstituent Act so 
made subject as aforesaid, be the Oonstltution 
of the Irish Free State, and shall come into 
operation on the same being proclaimed by His 
Idiajeaty in aocordanoe with Art, 83 of the said 
Constitution, but His Majesty may at any time 
after the proclamation appoint a Governor* 
General for the Irish Free State. 

The provisions tio which the Oonstltu¬ 
tion was made subject by the Constitu¬ 
ent Aot were recited in the Act and were 
as follows : 

The said Constitution shall be construed with 
tefereuce to the Articles of Agreement for a 
Treaty between Great Britain and Ireland set 
forth in Sch. 2. hereto annexed (hereinafter re¬ 
ferred to as the Scheduled Treaty) which are 
hereby given the force of law, and if any pro¬ 
vision of the said Constitution or of any amend¬ 
ment thereof or of any law made thereunder is 
in any respect repugnant to any of the provi¬ 
sions of the Scheduled Treaty, it shall, to the 
extent only of such repugnancy, be absolutely 
void and inoperative and the Parliament and 
the Executive Council of the Irish Free State 
ehail respectivly pass such further legislation 
and do all such other things as may be neces- 
eaiy to implement the Scheduled Treaty. 

Sections 4 and 5 of the Act were In 


the following terms : 

4. Nothing in the said Constitution shall be 
construed as prejudicing the power of Parlia¬ 
ment to make laws affecting the Irish Free 
State in any case where, in accordance with 
constitutional practice. Parliament would make 
laws affecting other self-governing Dominions. 

5. This Act may be cited as the Irish Free 
State Constitution Act, 1922 (Session 2), and shall 
he deemed to he the Act of Parliament for tbe 
ratification of the said Artioles of Agreement as 
from the passing whereof the month mentioned 
in Art. 11 of tbe said Articles is to run. 

Thus the Treaty received the force of 
law, both in the XJnited Kingdom and in 
Ireland by reason of the passing of an 
Act of the Imperial Parliament; and the 


Constituent Act owed its validity to the 
same authority. Before referring to the 
material clauses of the Constitution, it 
will be convenient to quote Gls. 1 and 2 

of the Treaty which were as follows : 

1. Ireland shall have the same constitutional 
etatus in the Community of Nations known as 
the British Empire as the dominion of Canada, 
the Commonwealth of Australia, the Dominion 
of New Zealand, and the Union of South Africa, 
with a Parliament having powers to make laws 
for the peace, order and good government of 
Ireland and an Executive responsible to that 
Parliament, and shall be styled and known as 
fdie Irish Free State. 

2. Subject to the provisions hereinafter set 
the position of thdlrish Free State in rela- 

ifdon to tbe Imperial Parliament and Govern¬ 


ment and otherwise shall be that of the Domin¬ 
ion of Canada, and the law, practice and con¬ 
stitutional usage governing the relationship of 
the Crown or the representative of the Crown 
and of the Imperial Parliament to tbe dominion 
of the Canada shall govern their relationship to 
the Irish Free State. 

The consfcrucfcion and effect of Cl. 2 
were considered by tbe Judicial Com¬ 
mittee in (1930) A. C. 377 (l) at pp. 395 
and 396 : it was there held that the 
words of that clause specially ensured 
tbe right to petition His Majesty in 
Council, because that right was part of 
the law, practice and constitutional 
usage then governing the relationship of 
the Crown or representative of tbe 
Grown and of the Imperial Parliament. 
to the Dominion of Canada. Their 
Lordships in the present case follow 
that decision. Of the Artioles of the 
Constitution the following are so mate- 
rial in this matter that they should be 
set out hare in full : 

Article 12.—A legislature is hereby created to 
be known as the Oireachtas. It shall consist of 
the King and two Houses, the Chamber of De¬ 
puties (otherwise called and herein generally re¬ 
ferred to as ‘Dail Eireann’) and the Senate 
(otherwise called and herein generally referred 
to as ‘Seanad Eireann’}. The sole and exclusive 
power xoaking laws for the peace, order and good 
government of the Irish Free State (Saorstat 
Eireann) invested in the Oireachtas. 

Article 50.—Amendments of this Constitution 
within the terms of the Scheduled Treaty 
may be made by the Oireachtas, but no such 
amendment, passed by both Houses of 
the Oireachtas, after tbe expiration of a 
period of eight years from the date of the 
coming into operation of this Constitution, 
shall become law, uuless the same shall, after it 
has been passed or deemed to have been passed 
by the said two Houses of the Oireachtas, have 
been submitted to a Referendum of the people, 
and unless a majority of tbe voters on the regis¬ 
ter shall have recorded their votes on such Re¬ 
ferendum, and either the votes of a majority of 
the voters on the register, or two-thirds of the 
votes recorded, shall have been cast in favour of 
such amendment. Any such amendment may 
be made within the said period of eight years by 
way of ordinary legislation and as such shall be 
subject to the provisions of Art. 47 hereof. 

Article 66.—The Supremo Court of the Irish 
Free State (Saorstat Eireann) shall, with such 
exceptions (not including cases which involve 
questions as to the validity of any law) and sub¬ 
ject to such regulations as may be prescribed by 
law, have appellate jurisdiction from all decisions 
of the High Court. The decision of the Su¬ 
preme Court shall in all cases be final and con¬ 
clusive, and shall not be reviewed or capable of 
being reviewed by any other Court, Tribunal or 
authority whats oever : ___ 


1. Performing Bight Society v. Bray Urban Dis- 
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Provided that nothing in the Constitution 
shall impair the right of any person to petition 
Ills l^fajesty for special leave to appeal from the 
Supreme Court to His Majesty in Council or the 
right of Ilis Majesty to grant such leave. 

It seems that the proviso to Art. 66 
of the Constitution was inserted to give 
effect in that particular regard to Art. 2 
of the Treaty, and hence under Art. 50 
of the Constitution that proviso could 
not be amended in the way in which it 
is sought to amend it by abolishing the 
right of appeal because such an amend¬ 
ment would not be within the terms of 
the Scheduled Treaty. 

On 6th December 1922, there was is¬ 
sued a Proclamation of His Majesty an¬ 
nouncing the passing and adoption of 
the Constitution, and thereafter the 
House of Parliament or Constituent 
Assembly or Provisional Parliament was 
in due course dissolved and a Parlia¬ 
ment called the Oireachtas for the Irish 
Free State was elected in due course. 

On 14th May 1929, the Oireachtas 
passed an Act (the Constitution Amend¬ 
ment No. 16 Act, 1929) which substitu¬ 
ted for the eight years specified in 
Art. 50 as being the period during 
which amendment might be made with¬ 
out a referendum, a period of 16 years. 
All the subsequent amendments which 
are referred to in this judgment were 
made without a referendum, in accord¬ 
ance with this amendment. Mr. Wilfrid 
Greene for the petitioners rightly conce¬ 
ded that Amendment No. 16 was regu¬ 
lar and that the validity of these subse¬ 
quent amendments could not be attack¬ 
ed on the ground that they had not 
been submitted to the people by referen¬ 
dum. On 11th December 1931, the 
Statute of Westminster, hereinafter 
called the Statute, was enacted. It was 
the result of the proceedings of the Im¬ 
perial Conference, 1930, in which repre- 
sentatives of the Irish Free State took 
part together with the delegates of the 
other Dominions; that fact is regarded 
in the first recital, and in the last reci- 
tal it is recorded that the Irish Free 
State, with the other Dominions, had 
requested and consented to the submis¬ 
sion of the measure to the Parliament of 
the United Kingdom. S. 1 includes in 
the expression Dominion (with the other 
Dominions) the Irish Free State. Of 
the other sections that which is most 
relevant in these proceedings is S. 2, 
which is in the following terms: 


2,—(1) The Colonial Laws Validity Act, 1866. 
shall not apply to any law made after the com¬ 
mencement of this Act by the Parliament of a 
Dominion. 

(2) No law and no provision of any law made 
after the commencement of this Act by the Par¬ 
liament of a Dominion shall be void or inopera¬ 
tive on the ground that it is repugnant to the 
law of England, or to the provisions of any 
existing or future Act of Parliament of the 
United Kifigdom, or to any order, rule or regu¬ 
lation made under any such Act, and the powers 
of the Parliament of a Dominion shall include 
the power to repeal or amend any such Act, 
order, rule or regulation in so fat as the same is 
part of the law of the Dominion. 

Sections 3 and 4 also refer to the 
Irish Free State as being a Dominion 
within the meaning of the Statute. On 
3rd May 1933, the Oireachtas passed an 
Act, No. 6 of 1933, entitled the Consti¬ 
tution (Removal of Oaths) Act, 1933; 
that Act by S. 2 provided that S. 2 of 
the Constitution of the Irish Free State 
(Saorstat) Act, 1922, should be repealed 
and by S. 3 that Art. 50 of the Consti¬ 
tution should be amended by deleting 
the words '*within the terms of the 
Scheduled treaty.” Finally on 16bh No¬ 
vember 1933, the Oireachtas, as alreany 
stated, enacted the Constitution (Amend¬ 
ment No. 22) Act, 1933, amending 
Art. 66 of the constitution so as to ter¬ 
minate the right of appeal to His Ma¬ 
jesty in Council. 

It is clear that, if this last mentioned 
amending Act is valid, the petition must 
fail because the amendment of the con¬ 
stitution embodied in that Act must bar 
the right of appeal to the King in Coun¬ 
cil, if it is effective. But it cannot be 
effective unless the earlier Act (No. 6 of 
1933) is also valid, viz., that which is 
directed to removing from Art. 60 the 
condition that there can be no amend¬ 
ment of the costitution unless it is with¬ 
in the terms of the Scheduled Treaty. On 
the construction of Art. 2 of the Treaty* 
which has been adopted above. Art. 60* 
while it stands unamended, must pre¬ 
vent any amendment of the constitution 
which would impair that right of appeal 
that is any amendment whereby tho 
right of appeal to the King in Council 
is to be impaired. Hence it must be 
determined whether that Act of the 
Oireachtas, No. 6 of 1933, was validly 
enacted. 

Mr. Greene for the petitioners has 
contended that this last mentioned Act 
was not valid. His argument was that 
the constitution derived its existence 
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not from any legislation of the Impe¬ 
rial Parliament hut solely from the 
operations of an Irish body, the Consti¬ 
tuent Assembly, which is called in Ire¬ 
land the Third Bail Bireann: this body, 
it is said, though mentioned in the Irish 
Free State (Agreement) Act, 1922, was 
in fact elected pursuant to a resolution 
passed on 20tb May 1922, by the Second 
Bail Eireann, an Irish legislative as¬ 
sembly. The Third Bail Eireann was 
thus, it was alleged, set up in Ireland by 
election of the people of Ireland of their 
own authority as a Constituent As¬ 
sembly to create a constitution, and 
having accomplished its work went out 
of existence, leaving no successor and no 
body in authority capable of amending 
the Constituent Act. The result of that 
argument is that a constitution was es¬ 
tablished which Mr. Greene has des¬ 
cribed as a semi-rigid constitution, that 
is one capable of being amended in de¬ 
tail in the different articles according to 
their terms, but not susceptible of any 
alteration so far as concerns the Consti¬ 
tuent Act, unless perhaps by the call¬ 
ing together of a new constituent as¬ 
sembly by the people of Ireland. Thus 
the articles of the constitution may only 
be amended in accordance with Art. 50, 
which limits amendments of such as are 
within the terms of the scheduled 
treaty. On that view Mr. Greene argues 
that the law No. 6 of 1933 is ultra vires 
and hence that the amendment No. 22 
of 1933 falls with it. It follows from 
that argument, if accepted, that the 
right of appeal to the King in Council is 
preserved unimpaired. 

In support of his argument that the 
Constituent Act and the Constitution 
are subject only to what is called 
Irish law and outside the autho¬ 
rity of the Imperial Parliament, 

either in inception or in possibility 
of alteration save as provided therein, 
Mr. Greene referred their Lordships to 
an unreported casein the Supreme Court 
of Ireland, The State {Ryan and others) 
V. Lennon and others^ the judgment in 
which was delivered on 19th Becember 
1934. In that case Kennedy, C. J.. is 
reported to have expressed a view which 
corresponds in substance to that con¬ 
tended for by Mr. Greene. But their 
Ijordships cannot accept these conten- 
Ib their opinion the Constituent 
Ardt and the Constitution of the Irish 


Free State derived their validity from 
the Act of the Imperial Parliament, the 
Irish Free State Constitution Act, 1922. 
This Act established that the Constitu¬ 
tion, subject to the provisions of the 
Constituent Act, should be the constitu¬ 
tion of the Irish Free State and should 
come into operation upon being pro¬ 
claimed by His Majesty, as was done on 
6 th December 1922. The action of the 
House of Parliament was thereby rati¬ 
fied ; apart from such ratification that 
body had no authority to make a con¬ 
stitution, all the authority it originally 
possessed was derived from the Irish 
Free State (Agreement) Act,1922, S 1 (l) 
and (2) of which have been referred to 
above ; those sub.sections only gave the 
House of Parliament jurisdiction to 
make laws in respect of matters within 
the jurisdiction of the Provisional Go¬ 
vernment. It has been pointed out in 
the forgoing that in the Statute the 
Irish Free State was treated as one of 
the Dominions, the delegates of which 
took part in the Imperial Conference of 
1930. 

The Irish Free State is, in their Lord- 
ships’ judgment, bound by the Acts of 
the Imperial Perliament in the same 
way as any other of the Dominions ; if 
it were not for S. 2 of the Statute the 
Oireachtas would have had no power to 
amend or repeal an Act of the Imperial 
Parliament and has now such power 
only so far as any such Act is part of 
the law of the Dominion in virtue of 
S. 2 of the Statute. Hence the Act 6 of 
1933 and the Amendment No. 22 of 1933, 
and certain other Acts of the Oireachtas 
not here material which contain amend¬ 
ments of the articles which are not 
within the terms of the Treaty, are only 
valid Acts of the Oireachtas in virtue of 
the Statute. For the Statute alone gives 
to the Oireachtas power to repeal or 
amend the Constituent Act, which has 
the force of an Imperial enactment by 
reason that it is embodied in the Irish 
Free State Constitution Act, 1922. Mr. 
Greene has contended that these amend¬ 
ments cannot be deemed to be valid 
under the Statute because the Oireachtas 
in enacting these Acts was not purport¬ 
ing to proceed under the Statute, but 
was assuming to proceed solely under 
Irish law. But as what the Oireachtas 
was doing was in truth, as already 
stated, the repealing or amending of 
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parts of an Imperial Statute, viz., the 
Irish Free State Constitution Act 1922, 
\vhat the Oireachtas did must, in their 
Lordships’ judgment, be deemed to have 
been done in the way in which alone it 
could legally be done, that is by virtue 
of the powers given by the Statute. It 
follows that by virtue of the Statute, 
Art. 66 of the Constitution has been 
validly amended with the result that 
the proviso to that article is removed 
and appeals to the King in Council are 
now prohibited. The position may be 
summed up as follows : 

I (l) The Treaty and the Constituent 
|Act respectively form parts of the 
■Statute law of the United Kingdom, 
each of them being parts of an Imperial 
I Act. (2) Before the passing of the 
iStatute of Westminster it was not com¬ 
petent for the Irish Free State Parlia¬ 
ment to pass an Act abrogating the 
Treaty because the Colonial Laws Vali¬ 
dity Act forbade a Dominion Legislature 
to pass a law repugnant to an Imperial 
Act. (3) The effect of the Statute of 
Westminster was to remove the fetter 
which lay upon the Irish Free .State 
Legislature by reason of the Colonial 
Laws Validity Act. That Legislature 
can now pass Acts repugnant to an Im¬ 
perial Act. In this case they have 
done so. 

It would be out of place to criticise 
the legislation enacted by the Irish Free 
State Legislature. But the Board desire 
to add that they are expressing no 
opinion upon any contractual obligation 
under which, regard being had to the 
terms of the Treaty, the Irish Free State 
lay. The simplest way of stating the 
'situation is to say that the Statute of 
jWestminster gave to the Irish Free 
jState a power under which they could 
^abrogate the Treaty, and that, as a 
matter of law, they have availed them¬ 
selves of that power. 

Mr. Greene has finally contended that 
the amendment is invalid because it 
affects the prerogative of the King in a 
matter outside the Dominion and out¬ 
side the competence of the Oireachtas, 
ilt might be possible to state many ob¬ 
jections to this contention, but it is 
enough to say that whatever might be 
the position of the King’s prerogative if 
lit were left as matter of the common 
Haw, it is here in this particular respect 
iand in this particular enactment made 
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matter of Parliamentary legislation, so 
that the prerogative is pro tanto merged 
in the Statute, and the Statute gives 
powers of amending and altering the 
statutory prerogative. This objection 
also fails. In the result their Lordships 
are of opinion that the petition should 
be dismissed. They will humbly so ad¬ 
vise His Majesty. 

K.s. Petition dismissed. 

Solicitors for Appellants — Mackrell, 
Maton, Godles Quincey, 

Respondent Ex parte. 

A. I. R. 1935 Privy Council 154 

{From Bombay) 

20th June 1935 

Lord Atkin, Sir John Wallis and 

Sir Shadi Lal 

Walter Smith and another — Appel¬ 
lants. 

v. 

Ahmed Ahdeenbhoy Peerbhoy — Respon¬ 
dent. 

Privy Council Appeal No. 57 of 1931. 

Contract—Construction—Defendant char¬ 
ged half yearly in account by plaintiff for 
amount including constituent debits—Defen¬ 
dant accepting charges without demur and 
promising to send and sending goods to dis¬ 
charge such liability—Course of conduct 
held sufficient to charge defendant person¬ 
ally liable for losses made on constituent 
consignments—Estoppel. 

The course of business between the plaintiffs 
and defendant was as follows: Defendant agreed 
to consign goods to plaintiff and this he used to 
do by sending his owu goods and goods on behalf 
of persons whom he styled as his constituents. 
The plaintiffs had no direct account or com¬ 
munication with the constituents. The plain¬ 
tiffs accepted the drafts; they sold the goods; 
when the sales were completed they prepared 
account sales for each consignment crediting 
the proceeds and debiting charges; and then a 
statement of account for such consignment 
crediting the net proceeds of the account sales 
and debiting the draft together with interest to 
date. Where they bad been informed that the 
goods were nob the property of the defendant 
they prepared the account saleaand the corres¬ 
ponding statement of account in the name of 
the constituent and despatched them in that 
form to the defendant. But as far as settle¬ 
ments were concerned they kept but one account 
with the defendant which was rendered to him 
half yearly. In connection with each constitu¬ 
ent as his transaction was closed and a state¬ 
ment of account was prepared if the balance 
was in favour of the constituent, they drew a 
sight draft on the defendant in favour of the 
constituent, and credited the defendant’s ac¬ 
count: if the balance was against the constituent 
they drew a draft on the constituent in favout 
of the defendant and debited the defendant 8 
account. The drafts were dispatobsd to the de- 
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Ucdaut. Owing to xeduotlon in price ol goods 
the plaintiff incurred losses in respect of goods 
consigned on behalf of constituents. In respect 
of the business initiated and conducted as des¬ 
cribed the defendant was charged half yearly in 
account, and persistently by letters with liabi* 
litv for an amount which included large con* 
stituent debits. He not only accepted the char¬ 
ges without demur but promised to send and 
did send goods to discharge tho liability: 

Held', that the true Inference from all the 
circumstances was that the parties agreed that 
the defendant was to be personally liable for 
losses on constituent consignments. The effect 
of defendant’s action was not merely to make a 
representation on which an estoppel may be 
founded, but it was to afford the strongest pos¬ 
sible evidence to establish the alleged liability. 

CP 151 0 2] 

J. M. Pringle —for Appellants. 

M. A. Jinnah —for Respondents. 

Lord Atkin. —This is an appeal from 
a judgment of the High Court at Bombay 
who reversed a decision of Kemp, J. in 
favour of the plaintiffs, the appellants, 
at a trial on the original side. The 
claim was for a balance of account. The 
plaintiffs, under the ffrm name of Clarke 
and Smith, carried on business in the 
city of London as produce merchants, 
doing amongst other activities a con¬ 
signment business. The defendant car. 
ries on business in Bombay as a dealer 
in hides and skins and other produce, 
doing also a commission business. The 
parties came into business relations dur¬ 
ing the war in 1916 on an introduction 
of the defendant to the plaintiffs by 
Bombay correspondents of theirs. No 
formal agreement was drawn up between 
the parties: and the terms of business 
are to be derived from the letters and 
accounts passing in course of business. 
The defendant consigned gc/bds to the 
plaintiffs, and the general terms are ex- 
pressed in the plaintiffs’ first letter to 
the defendant of 29th June 1916. 

Our commiBsion ie 2 per cent, and we are pre¬ 
pared to accept your three months sight draft 
for 75 per cent, of the value of the produce you 
may contemplate consigning to our care. 

The first consignment appears to have 
been 10 bales of sheep and goat skins, 
tanned, per s.s. "Kashmir.” The defen¬ 
dant duly advised the consignment on 
2l8t August 1916, drawing for 75 per 
cent, of the value "as per your instruc. 

tions in your first letter to me.” 

At the time of wiring sale prices you will 
kindly use the number written against the code 
word in the invoices. It is hardly necessary for 
me to add that henceforth you will direct all 
fetters and cables to my above address where I 
pnt up an office .... 


Within a couple of months the defen¬ 
dant began to consign goods on behalf 
of named persons whom he styled his 
constitueuts. The question that arises 
in this case is whether the defendant is 
personally liable for losses made on 
these ‘constituent consignments. No 
express bargain was made and the con¬ 
tractual position has again to be deter¬ 
mined from the course of business. The 
first introduction of a constituent is to 
be found in a letter dated 27th Novem¬ 
ber 1916, which is as follows: 

Besides confirmiDg my last letter I have to 
advise you about my shipment of 24 bales tanned 
sheep and goat skins per s.s. “Caledonia” about 
which you must have learnt from the wire to 
you for war risk. This shipment of 24 bales 
skins per s.s. “Caledonia’' compeises as follows: 
9 bales tanned sheep skins: Draft drawn for 
£1,200; 1 bale tanned sheep skins: Draft drawn 
for £75; 13 bales tanned sheep skins: Draft 
drawn for £847, and 1 bale tanned goat skins; 
Draft drawn for £63. Hence you will find that 
against 24 bales of skins I have drawn £2,275 
only. Now the first two lots out of this parcel 
are my own, i. e 10 bales sbeep skins, and I 
hope you will take care of the same as you have 
done of my previous parcels to you. The re¬ 
maining two lots, i. e. 13 bales sheep skins 
and 1 bale goat skins tanned, out of this parcel, 
are my constituents, Jlr. V. Jf. Abdul Rehman 
and I hope you will kindly pay equal attention 
to the same. I have allowed my said constitu¬ 
ent, Jlr. V. M. Abdul Bohman, to draw against 
his 14 bales skins £910 only, which is very con¬ 
siderably below the value of the goods, for to be 
on the &afe side. 1 have accepted his draft for 
£910 and I hope you will kindly accept the same 
and oblige me. I have to request you to be so 
good as to charge 8 per cent, commission and 
return to me 1 per cent, out of the same at the 
time of sending account sales of these 14 B/S of 
sheep and goat skins belonging to my constitu¬ 
ent, Mr. V. M. Abdul Eehman. 

Ifc was accompanied by an invoice, 
Bombay, 26th Novembei* 1916; 

Invoice No, 17. Code word Rumboses (22). 
Invoice of 13 bales of tanned sheep skins shipped 
pet s.s. “Caledonia” from Bombay to London on 
account and risk of the undersigned of Bombay 
and consigned for sale to Messrs. Clarke and 
Smith of London. E. C., and for returns through 
A. A. Peerbhoy. Eqr., Bombay. 

Then follow marks, description, weight 
and value and the signature V. M. Abdul 
Rebman. There followed the introduc¬ 
tion of a number of constituents about 
12 in all. The form of invoice above is 
a specimen invoice. Address or descrip¬ 
tion of the business of the “constituent” 
was nqver given: at the trial no evi¬ 
dence was given by the defendant or 
any constituent and no books or docu¬ 
ments were disclosed by the defendant 
relating to any accounts or communica- 
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tions either ^ith the constituents or at 
all. It appears prima facie improbable 
that the plaintiffs would have under¬ 
taken consignment business of the kind 
in question on the sole credit of persons 
of whom they knew nothing but the 
names: and it appears that they did 
nothing of the kind. The business was 
conducted in the usual way. The plain¬ 
tiffs accepted the drafts: they sold 
the goods and when the sales were 
completed they prepared account sales 
for each consignment crediting the pro¬ 
ceeds and debiting charges ; and then a 
statement of account for each consign¬ 
ment crediting the nett proceeds of the 
account sales and debiting the draft 
together with interest to date. As was 
proper where they had been informed 
that the goods were not the property of 
the defendant they prepared the ac¬ 
count sales and the corresponding state¬ 
ment of account in the name of the con¬ 
stituent and despatched them in that 
form to the defendant. But as far as 
settlements were concerned they kept 
but one account with the defendant 
which was rendered to him half yearly. 
In connexion with each constituent as 
his transaction was closed, and a state¬ 
ment of account was prepared: if the 
balance was in favour of the constituent, 
they drew a sight draft on the defendant 
in favour of the constituent and cre¬ 
dited the defendant’s account: if the 
balance was against the constituent 
they drew a draft on the constituent in 
favour of the defendant and debited the 
defendant's account. The drafts were 
despatched to the defendant, and the 
history of the draft ends there, their 
fate is not reported to the plaintiffs, and 
it is found later that when drafts drawn 
upon the constituents were about two 
years old, and at the end of that period 
said by the defendant to have been dis¬ 
honoured, no notice of any kind had 
been given to the plaintiffs by the de¬ 
fendant: nor has he ever produced the 
drafts. 

The transactions which took place 
during the war appear to have been suc¬ 
cessful and though we have not got the 
half yearly accounts for that period it 
is probable that remittances wera made 
by the plaintiffs to the defendant in res¬ 
pect of the half-yearly balances. After 
the war prices fell, the goods were diffi¬ 
cult to realise, and when realised did 
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not clear the original draft. There be- 
came balances due therefore in respect 
of the constituent ” consignments. 
What happened in i respect of what ap¬ 
pears to be the first of these is signifi¬ 
cant. On 7th August 1919 the plaintiffs 
write: 

We .... enclose statement for your X bale of 
tanned hides ex s. s. ‘Manora’ and we carry 
forward the sum of £45 5s. 9d. to your debit in 
general account and if found correct please enter 
to conform. We also cover a letter to your con¬ 
stituent Mr. Esmailbhoy Sherifi including a 
statement dealing with his 10 bales of tanned 
skins ex s. s. ‘Manora’ showing a deficiency of 
£15S 25. Id. for which amount we are issuing 
our draft in your favour. In the ordinary course 
of business routine we naturally are issuing 
to-day to the National Bank of India Ltd. a Bill 
upon your goodself at three days sight for a 
similar amount and we leave our signature to 
the favour of your kind protection. 

And on 5th September, the defendant 
acknowledging the letter of 7th August, 
writes: 

I have to inform you that I have accepted 
your draft for £158 2s. Id., drawn on me throngh 
the National Bank of India, Ltd., and the same 
has been fully paid to the said Bank on the 8id 
inst. Please therefore you will credit my ac¬ 
count with the said amount under the 3rd inst. 

In the general account” for that half 
year the defendant is debited under 7th 
August, ” Our draft on E. Sheriff, 
£158 2s. and is credited with the 
same sum, ‘'2nd October, Eemittance 
£158 2s. Id.” In the first case therefore 
of a deficiency on a “constituent” ac¬ 
count, the plaintiffs, while pursuing 
their practice of drawing upon either 
defendant or conatituent in favour of 
the other, exact payment of the “consti¬ 
tuent” debit from the defendant per¬ 
sonally, which he accepts without demur. 
After this the plaintiffs appear to have 
been content with merely debiting the 
defendant in the general account with 
the draft drawn upon the constituent or 
in his favour; and the balances each 
half-year arising partly from hia own 
consignments and partly from consti¬ 
tuent consignpoents are, of course, re¬ 
duced by the "constituent” debits, and 
are accepted without demur. By 1920 
prices had fallen ; there were consign¬ 
ments unrealised and the plaintiffs were 
becoming anxious. There is a series of 
letters pointing out that sums are due 
or will become due and pressing for pay¬ 
ments either in liquidation of sums due 
or to reduce prospective liabilities. It 
would be significant enough if the case 
rested on the half-yearly accounts above 
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sent legnlarly, and showing the defen¬ 
dant debited with the ' constituent" 
balances and accepted by the defendant 
without demur. But in two instances 
at least the plaintiffs expressly inform 
the defendant that he is liable for the 
"constituents." Thus, on 22nd July 
1920, they write : 

Id xefetiing to your liabilities you have failed 
to include the amounts which we have advanced 
from time to time, tanned skins in connexion 
with consignments influenced to us from yout 
constituents, and, of course, it is needless for 
us to remind you that in all these cases you are 
absolutely responsible foe any deficiencies. 

The answer is on 13th August : 
your favour of 22nd ultimo to hand, the con¬ 
tents of which have been noted with attention. 

If a business man notes with attention 
that he is said to be absolutely respon¬ 
sible for deficiencies and does not demur, 
what is the just inference? On 24th 
March 1921 the plaintiffs sent an ac¬ 
count purporting to show deficiencies 
which would arise on realisation of con¬ 
signments, writing as follows; 

Finance. In accordance with our previous 
advices we are now enclosing copies of estimated 
neb proceeds of all your consignments still on 
hand, as well as those of your constituents for 
whom, of course, you are financially entirely 
responsible. 

The account shows an estimated debit 
of £1,427. There is no express acknow¬ 
ledgment of this unless the defendant’s 
letter of 14th April is such. 

Your favour by the last mail to hand and 
the contents noted with care and attention. 

. The plaintiffs keep pressing for a com¬ 
pliance with a request for a remittance 
to meet the situation disclosed by the 
account; and on lat July 1921 the de¬ 
fendant writes: 

Your favours to hand and the contents noted 
with attention. As regards your anxiety re¬ 
garding the supposed deficiency in my accounts 
I may assure you that the same will be made 
up by my free shipments. Already some free 
shipments have been made in that direction of 
which you have already acknowledged receipt 
and more will be forwarded soon. And there- 
'fore I have to request you not to be anxious 
about the matter. Having nothing further to 
add,' yours faithfully. 

There is furi/her pressure by the plain¬ 
tiffs : further promises by the defen¬ 
dant, and in fact a few small free con¬ 
signments, i. e., consignments of goods 
unaccompanied by draft, .by the sale of 
which the plaintiffs can reduce the in¬ 
debtedness. Binallyi on 9th November 
1923, the defendant writes ; 

As regards forcing your claim I may say that 
*the whole account is covsred by drafts drawn by 
^fou on-various constituents such as Ludnok & 
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Co., Hebemtalla Abdulla & Co., and others 
which still remain unpaid to me. I have been 
doing everything in my power to recover tho 
amount of those dishonoured drafts; but as you 
well know owing to bad times I have not as yet 
succeeded in my above oSorts. 

There is not a scrap of evidence in 
the documents that the plaintiffs had 
been made aware of the fate of any of 
those drafts which appear in the half 
yearly account of December 1921. 
Finally it is nottill 19th December 1923, 
that the defendant takes his courage in 
his hands and after stating that the 
amount of the dishonoured drafts more 
than covered the amount now demanded 
says, " I regret bo state that I am not 
bound to pay nor am I liable for the 
same." 

The result is that in respect of the 
business initiated and conducted as des¬ 
cribed the defendant is charged half 
yearly in account, and persistently by 
letters with liability for an amount 
which includes large constituent debits. 
He not only accepts the charges without 
demur but promises to send and does 
send goods to discharge the liability. 
In their Lordship’s opinion it is impos-j 
sible to differ from the conclusion of the' 
trial Judge that the true inference fromj 
all the circumstances is that the parties! 
agreed that the defendant was to be 
personally liable for losses on constitu¬ 
ent consignments. They find it difiB-! 
cult to follow the reasoning of the judg-j 
menbs of the High Court in appeal so 
far as they confine the effect of the cor¬ 
respondence and documents to a sup¬ 
posed " estoppel. ’ If the question be 
whether A has contracted a liabilibyi 
and being charged with it he doee not 
demur, bub says "l will send goods to¬ 
wards its discharge” the effect of A’s ac¬ 
tion is not merely to make a represen¬ 
tation on which an estoppel may be 
founded : but it is to afford the strong¬ 
est possible evidence to establish the 
alleged liabilibv. 

The suggested explanation of the de¬ 
fendant’s counsel that the drawing of 
drafts indicates that the defendant was 
merely acting as agent of the plaintiffs 
to collect or pay the balances due from 
or bo the constituents entirely breaks 
down when the facts are examined. 
There is not any trace in the correspon¬ 
dence of the defendant acting in the 
capacity of an agent : no report to his 
supposed London principals : no ac- 
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count kept by the agent. If the defen¬ 
dant were indeed agent his conduct in 
respect of the drafts which for 18 
months and more acccrding to his story 
had been dishonoured without any 
notice to the principals would be inex¬ 
cusable and inexplicable apart from ex¬ 
posing him to possible liabilities under 
law relating to bills of exchange. In 
the absence of any evidence of the de¬ 
fendant or the constituents or of any 
documents p<assing between the defen¬ 
dant and his constituents their Lord- 
ships are satisfied that Kemp, J., was 
fully justified in rejecting any such view 
of the defendant’s position. It is not 
necessary to consider what contractual 
relations if any were established bet¬ 
ween the constituents and the plaintiffs. 
It is sufficient to say that in their Lord- 
ships’ opinion it was clearly proved 
that as between the plaintiffs and the 
defendant business proceeded on the 
term that the defendant assumed res¬ 
ponsibility for the debits resulting from 
the consignments in the constituents’ 
name. In the result this appeal should 
be allowed, the decree of the High 
Court in appeal should he set aside and 
the decree of Kemp, J., dated 4th April 
1929, should be restored. The respon¬ 
dent must pay the costs of the appeal to 
the High Court and to His Majesty in 
Council. Their Lordships will humbly 
advise His Majesty accordingly. 

K S. Appeal allowed. 

Solicitors for Appellants — Sturton k 
Slur ton. 

Solicitors for Respondent— Hy. S. L. 
Polalc k Co. 
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(From Quebec) 

6th June 1935 

Lord Chancellor (Viscount Sankey) 
AND Lords Atkin, Tomlin, 
Macmillan and Wright. 

British Goal Corporation and others — 
Petitioners. 

V. 

The Opposite Party, 

(a) Interpretation of Statutes—Constitu* 
ent or organic statute. 

In interpreting a constituent or organic statute 
that construction most beneficial to the widest 
possible amplitude of its powers must be 
adopted: Edwards v. A.-O. for Canada, (19B0) 
A. C. 124, Bel on. [P 162 0 2] 

(b) King's Prerogative—It cannot be res¬ 
tricted or qualified save by express words or 


necessary intendment—If such limitation is 
by Dominion or Colonial Act, Act must deal 
with it expressly, and such Act must have 
been passed by legislature endowed with 
requisite power. 

The King’s prerogative cannot be restricted 
or qualified save by express words or by neces¬ 
sary intendment. In connection with Dominion 
or Colonial matters that principle involves that 
if the limitation of the prerogative is by a Domi¬ 
nion or Colonial Act, not only must that Act 
itself deal with the prerogative either by express 
terms, or by necessary intendment, but it must 
be the Act of a Dominion or ColonialLegislature 
which has been endowed with the requisite 
power by an Imperial Act likewise giving the 
power either by express terms or by necessary 
intendment. [P 163 0 1] 

(c) Canadian Statute (23 & 24 Geo. V., 
C. 53. amending Criminal Code), S. 17-~- 
S. 17 held valid and prohibited petition to 
Ktng-in-Council from judgment of King’s 
Bench Court (Appeal Side) of Province of 
Quebec. 

Held : that S. 17 of the Canadian Statute 
amending the Criminal Code was valid. Hence 
petition to the King in Council from the judg¬ 
ment of the King's Bench Court (appeal side) of 
the Province of Quebec in criminal cases is 
prohibited : Nadan v. King, (1926) A. C. 482, 
Expl; Other cases referred. [P 163 0 1] 

TF. A. Greene, C. J. Burchell, J. H. 
Stamp and Potter A. Oyler —for Peti¬ 
tioners. 

R. Stafford Gripp, Cyril Radcliffe, 
TF. N, Tilley and /. E. Reid —for Oppo¬ 
site Party. 

Lord Chancellor (Viscount San. 

key). —This is a petition for special 
leave to appeal from a judgment of the 
Court of King’s Bench (Appeal Side) of 
the Province of Quebec, delivered on 
5th October 1934. The petitioners had 
been convicted on 12th December 1933, 
under S. 498, Canadian Criminal Code 
and under Ss. 2 and 32, Combines In¬ 
vestigation Act, 1923, before the Court 
of King’s Bench (Crown Side) and had 
been subjected to fines totalling $30,000, 
but the more serious effect to the peti¬ 
tioners of the conviction was that their 
business operations in the import of 
British anthracite coal were held to be 
illegal. The conviction was upheld by 
the judgment of the Appeal Court. 
Before their Lordships proceeded to 
consider questions appertaining to the 
merits of the petition,^ they decided in 
the first instance to determine a pre¬ 
liminary objection, which was that the 
petition was incompetent by reason of 
the provisions of S. 17 of the Canadian 
Statute, 23 & 24 Geo. V., G. 53 (an Act 
to amend the Criminal Code) which 
was in the following terms: “Sub-S. 4 of 
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3. 10 of the said Act (the Criminal 
Code) is repealed and is hereby re- 
enaoted as follows: 

(4) Notwithstanding any royal prsrogativo or 
anything contained in the Interpretation Act or 
In the Supreme Court Act, no appeal shall be 
brought in any criminal case from any judgment 
or oMer o£ any Court in Canada to any Court of 
Appeal or authority in which in the United 
Eingdom appeals or petitions to His Majesty 
may be heard. 

It is clear that if this enactment is 
valid, the petition is barred. It is 
however contended on behalf of the peti¬ 
tioners that the section is invalid. A 
section in identical terms had been held 
invalid by the Judicial Committee in 
1926 A C 482 (l) and that decision was 
founded upon in these proceedings by 
the petitioners, who contended on 
various grounds that the enactment of 
ihe Statute of Westminster, 1931, had 
not affected the position which the 
decision just cited had established. On 
behalf of, the respondent it was argued 
that the Statute of Westminster, 1931 
(which will be referred to here as the 
Statute) had removed certain fetters 
which according tio that decision had 
till then affected the legislative com¬ 
petence of Canada in the relevant 
respects, and that, these fetters being 
removed, the provisions of the British 
North America Act of 1867 had full 
effect to invest the Parliament of 
Canada with power to enact the sec¬ 
tion in question. It will be convenient 
to summarise in the briefest terms the 
nature of the appeal from Dominion or 
Colonial Courts to His Majesty in Coun¬ 
cil. The position of this Board, the 
Judicial Committee of the Privy Council, 
in relation to such appeals may first be 
indicated. The Judicial Committee is a 
statutory body established in 1833 by 
an Act, 3 & 4 Will. IV,, C. 41, entitled 
an Act for the better administration of 
justice in His Majesty’s Privy Council. 
It contains (inter alia) the following 
recital: 

And whereas from decisions of various Courts 
of Judicature in the East Indies and the planta- 
tiona and other colonies and dominions of his 
Majesty abroad, an appeal lies to His Majesty 
In Oounoil. 

The Act then provides for the forma¬ 
tion of a Committee of His Majesty’s 
Privy Council, to be styled the Judicial 
Committee of the Privy Council and 
enacts that _ 

1. Nadan v. The Sing, (1926) A 0 482=95 L J 
P 0 114S42 T Ii B 856=184 L T 706. 


All appeals or complaints in the nature of ap* 
peals whatever, which either by virtue of this 
Aot or of any law, statute or custom may bo 
brought before His Majesty in Council 

from the order of any Court or Judge 
should thereafter be referred by His 
Majesty to, and hoard by, tlio Judicial 
Committee, as established by the .Vet, 
who should make a report or recom- 
mendation to his Majesty in Councii for 
his decision thereon, the nature of such 
report or recommendation being always 
stated in open Court. The Act contained 
a great number of provisions for the 
conduct of .appeals. It is clear that the 
Committee is regarded in the Act as a 
judicial body or Court, though all it co.n 
do is to report or recommend to His 
Majesty in Council, by whom alone the 
Order in Council which is made to give 
effect to the report of the Committee is 
made. 

But according to constitutional con¬ 
vention it is unknown and unthinkable 
that His Majesty in Council should not 
give effect to the report of the Judicial 
Committee, who are thus in truth an 
appellate Court of law, to which by the 
Statute of 1833 all appeals within their 
purview are referred. A later Act, the 
Judicial Committee Act, 1844, must next 
be mentioned. Apart from certain 
changes in procedure, the main effect of 
that Act was to authorise Her -Majesty 
to provide, by Order or Orders in Council 
made for that purpose, for the admission 
of any appeals to Her Majesty in Coun¬ 
cil from judgments or orders of any 
Court of Justice within any British 
Colony or possession abroad even though 
such Court might not be a Court of 
Error: this followed a recital that by 
the laws in force in certain of Her 
Majesty’s Colonies no appeal could be 
brought save only from Courts of Error 
or of Appeal and that it was expedient 
to provide that Her Majesty in Council 
should be authorised to admit such ap¬ 
peals. In effect therefore Her Majesty 
in Council was thus empowered to over¬ 
ride a Colonial law limiting or exclud¬ 
ing appeals to Her Majesty in Council 
from any Colonial Court. 

In this way the functions of the Judi¬ 
cial Committee as a Court of law were 
established. The practice bad grown up 
that the colonies under the authority 
either of Orders in Council or of Acts of 
Parliament should provide for appeals 
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as of light from their Courts to the 
King in Council and should fix the con¬ 
ditions on which such appeals should be 
permitted. But outside these limits 
there had always been reserved a dis¬ 
cretion to the King in Council to grant 
special leave to appeal from a colonial 
Court irrespective of the limitations 
fixed by the colonial law; this discretion 
to grant special leave to appeal was in 
practice described as the prerogative 
right: it was indeed a residuum of the 
Royal Prerogative of the Sovereign as 
the fountain of justice. In early days it 
was to the King that any subject who 
had failed to get justice in the King’s 
Court brought his petition for redress. 
As time went on, such petitions were 
brought to the King in Parliament (which 
was the origin of the modern judicial 
functions of the House of Lords) or to 
the King in his Chancery (from which 
flowed the jurisdiction of the Court of 
Chancery). But this was so only in 
causes which had been dealt with in 
English Courts: from the Courts of the 
Channel Islands and later from the 
Courts of the Plantations or Colonies the 
petition went to the King in Council, 
and this continued to be the practice 
after the jurisdiction of the Privy Coun¬ 
cil in English common law cases had 
been abolished. It was this appellate 
jurisdiction (along with other jurisdic¬ 
tions such as in Admiralty or Ecclesiasti- 
cal Causes) which was affirmed and 
regulated by Parliament in the Privy 
Council Acts of 1833 and 1844, Al¬ 
though in form the appeal was still to 
the King in Council, it was so in form 
only and became in truth an appeal to 
the Judicial Committee which as such 
exercised as a Court of Law in reality 
though not in name, the residual prero¬ 
gative of the King in Council. No doubt 
it was the order of the King in Council 
which gave effect to their reports, but 
that order was in no sense other than in 
form either the King’s personal order or 
the order of the general body of the 
Privy Council. 

In 1865 the Colonial Laws Validity 
Act was passed. It was described as an 
Act to remove doubts as to the validity 
of Colonial Laws: for this context it is 
enough to say that it was an Act which 
declared that a colonial law should be 
deemed to be and to have been void to 
the extent that it was repugnant to any 


Act of the Imperial Parliament extend- 
ing to the colony or any order or regula¬ 
tion made under such Act. 

In 1867 the British North America 
Act (hereinafter called the Act) was 
passed. It was an Act to provide for the 
establishment in Canada of one Bomi. 
nion and for the Legislative Authority 
in the Dominion and to declare the na¬ 
ture of the executive government therein. 
It was declared that the executive 
government of and over Canada shouldbe 
that vested in the Queen, and that there 
should be a Council (the Queen’s Privy 
Council in Canada) to aid and advise in 
the government of Canada. The legislative 
power was vested in the Parliament for 
Canada, which by S. 91 was to make 
laws for the Peace, Order and Good 
Government of Canada, in relation to 
all matters not coming within the classes 
of subjects assigned by S. 92 exclusively 
to the Legislatures of the Provinces: 
without restricting the generality of 
that provision, certain matters were 
specifically enumerated as falling within 
the exclusive legislative authority of 
the Parliament of Canada: of these it is 
sufficient here to mention No. 27, which 
was: 

The CrlmiDal Law, except the coostitution of 
Courts of Criminal Jurisdiction, but including 
the procedure in criminal matters. 

On the other band, among the matters 
assigned by S. 92 exclusively to the 
provincial authority there fell No. 14: 

The Administration of Justice in the Province, 
including the Constitution, Maintenance and 
Organization of Provincial Courts, both of Civil 
and Criminal Jurisdiction, and including FrocO' 
dure in Civil Matters in those Courts. 

By S. 101 of the Act it was provided: 

The Parliament of Canada may, notwith* 
standing anything in this Act, from time to 
time, provide for the Constitution, Maintenance 
and Organization of a General Court of Appeal 
for Canada and for the establishment of any 
additional Courts for the better administration 
of the Laws of Canada. 

Under the last mentioned section the 
Parliament of Canada by an Act of 1875 
established (along with the Exchequer 
Court) “the Supreme Court of Canada” 
which was to exercise an appellate civil 
and criminal jurisdiction within and 
throughout the Dominion of Canada: it 
was provided by S. 47 that 

The judgment of the Supreme Court should be 
in all cases final and conclusive...Saving any 
right which Her Majesty may be graciously 
pleased to exercise by virtue of Het' Royal .Pce- 
rogative. ' I' . i, 


4935 Bbitish Coal Cobpobation v. King (Viscount Sankey) Privy Council 161 
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an appeal from the Court of Queen s 
Bench for Quebec, the Judicial Commit¬ 
tee had to consider the effect of a Do- 
minion Act, dealing with insolvency, 
■which contained a clause providing that 
^*the judgment of the Court to which 
under this section the appeal can be 
made shall be final." That Court in the 
case in question was the Court of 
Queen's Bench for Quebec. The Judi¬ 
cial Commitee decided that as the Act 
in question 

OontaiDS do words which purport to derogate 
flow, the prerogative of the Queen to allow as an 
act of grace appeals from the Court of Queen's 
Bench in matters of insolvency, her authority 
in that respect is unaffected by it. 

But they added that they did not 
consider it necessary 

to consider what powers may be possessed by 
the Parliament of Canada to interfere with the 
royal prerogative. 

In 1888 a section identical in terms 
with the section now in question was 
«Dacted as S. 1025, Criminal Code of 
Canada. Between that year and 1926 
appeals came l)e{ore the Board in which 
the question of the validity of that sec¬ 
tion might have been raised but was 
not, or if it was raised, was not the sub¬ 
ject of decision. To take one instance, 
in (1924) A G 328(3), at p.349, the Judi¬ 
cial Committee said that their order "in¬ 
volved no decision as to the power of 
the Parliament of Canada to enact 
S. 1025 of the Criminal Code". But in 
(1926) A 0 482 (l), a decision was for 
the first time given on the question 
whether the section was valid. It waa 
held that the section was ultra vires 
and invalid. It is essential however to 
determine the ratio decidendi on which 
this judgment was based. The ratio 
decidendi is to be found in a compara¬ 
tively short passage which follows a 
citation of the Privy Council Acts of 
1883 and 1844, and which is of so vital 
an import that it must be here quoted 
in full: 

Under what authority, then, can a right so 
established and confirmed be abrogated by the 
Parliament of Canada 7 The British North 
America Act, by S. 91, empowered the Dominion 
Parliament to make laws for the peace,, order 
and good governmeatof Canada in relation to 
matters not coming within the classes of sub- 
jeots by that Act assigned exclusively to the 

S. Cashing v. Dupuy, (1880) 6 A 0 409 ^ 49 
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Legislatures of the Provinces ; and In particular 
it gave to the Canadian Paiiiamont exclusive 
legislative authority in respect of “the criminal 
law, except the constitution of Courts of crimi¬ 
nal jurisdiction, but including the procedure in 
criminal matters”. But however widely these 
powers ate construed they are confined to ac¬ 
tion to be taken in the Dominion; and they do 
not appear to their Lordships to authorize the 
Dominion Parliament to annul the prerogative 
right of the King in Council to grunt special 
leave to appeal. Further, by S. 2, Colonial Laws 
Validity Act, 1866, it is enacted that ‘any colo¬ 
nial law which is or shall be in any respect 
repugnant to the provisions of any Act of Parlia¬ 
ment extending to the Colony to which such 
law may relate, or repugnant to any order or 
regulation made under the authority of such 
Act of Parliament or having in the Colony the 
force and effect of such itet, shall be read sub¬ 
ject to such Act, order or regulation, and shall 
to the extent of such repugnancy, but not 
otherwise, be and remain absolutely void and 
inoperative’. In their Lordships’opinion S. 1025, 
Canadian Criminal Code, if and so far as it is 
intended to prevent the Sovereign in Council 
from giving effective leave to appeal against an 
order of a Canadian Court, is repugnant to the 
Act of 1833 and 1844 which have been cited, and 
is therefore void aod inoperative by virtue of 
the Aci of 1865. It is true that the Code has 
received the Eoyal assent, but that assent can¬ 
not give validity to an enactment which is void 
by Imperial statute. If the prerogative is to be 
excluded, this must bo accomplished by an Im¬ 
perial statute; and in fact the modifications 
which were deemed necessary in respect of 
Australia and South Africa were effected in that 
way : see Commonwealth of Australia Act, 1900, 
S. 74, and Union of South Africa Act, 
1909, S. 106. 

The judgment then goes on to review 
a number of authorities and thus con¬ 
cludes : 

Upon a review of these authorities it appears 
to their Lordships that they contain nothing 
inconsistent with the conclusion which their 
Lordships have reached upon principle and that, 
so far as they go, they support that conclusion. 

On a careful consideration of the 
judgment of the Board in (1926) A 0 
482 (l), their Lordships are of opinion 
that the judgment was based on two 
grounds only: (l) that S. 1025 was repug¬ 
nant to the Privy Council Acts of 1833 
and 1844, and was therefore void under 
the Colonial Laws Validity Act, 1865 ; 
(2) that it could only be effective if con¬ 
strued as having an extra-territorial 
operation, whereas according to the law 
as it was in 1926 a Dominion Statute 
could not have extra-territorial opera¬ 
tion. These two difficulties as the law 
then stood could only be overcome by 
an Imperial Statute : the Australian 
and South African Acts were cited as 
illustrations df Imperial Statutes con- 
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taining clauses apt to define or limit 
this prerogative. Such is the meaning 
of the decision in (1926) A C 482 (1) ; 
they do not find in it any clear or precise 
determination of what, if these two 
fundamental difficulties had been re¬ 
moved, would have been held to have 
been the true cUeet of the Act, nor 
can their Lordshi(>^ say how, apart from 
these objections, the Judicial Committee 
would have decided the issue whether or 
not the Act had given the Canadian 
legislature power to enact S. 1025. Their 
Lordships have now to decide that very 
same question and to decide it, as they 
conceive, without any direct help or 
guidance from earlier decisions of the 
Judicial Committee, now that the statute 
has removed the two difficulties which 
were decisive in (1926) A. C. 482 (l). 
The relevant clauses of the statute which 
have this effect are as follows: 

2. —(1) Tho Colonial Laws Validity Act, 1865, 
shall not apply to any law made after the com¬ 
mencement of this Act by the Parliamant of a 
Dominion. (2) No law and no provision of any 
law made after the commencement of this Act 
by the Parliament of a Dominion shall be void 
or inoperative on the ground that it is repugnant 
to the law of England, or to the provisions of 
any existing or future Act of Parliament of the 
United Kingdom, or to any order, rule or regu¬ 
lation made under auy such Act, and the powers 
of the Parliament of a Dominion shall include 
the power to repeal or amend any such Act, 
order, rule or regulation in so far as the same is 
part of tho law of the Dominion. 

3. It is hereby declared and enacted that the 
Parliament of a Dominion has full power to 
make laws having extra-territorial operation. 

7.— (1) Nothing in this Act shall bo deemed to 
apply to the repeal, amendment or alteration of 
the British North America Acts, 1807 to 1930, or 
any order, rule or regulation made thereunder. 
(2) The provisions of S. 2 of this Act shall extend 
to the laws made by any of the Provinces of 
Canada and to the powers of the legislatures of 
such Provinces. (3) The powers conferred by 
this Act upon the Parliament of Canada or upon 
the legislatures of the Provinces shall be res¬ 
tricted to tho enactment of laws in relation to 
matters within the competence of the Parlia¬ 
ment of Canada or of any of the legislatures of 
the Provinces respectively. 

What is the extent of the legislative 
competence in the relevant regard con¬ 
ferred on the Canadian Parliament, put¬ 
ting out of question the limitations 
which are now removed, must be ascer¬ 
tained from the words of the constituent? 
Act. In construing the words of that 
Act, it must he remembered what the 
nature and scope of the Act are. They 
are indicated in the words used -by Lord 
Loreburn, L. C., in delivering the judg¬ 


ment of the Judicial Committee in (IQIQ)- 
A. C. 571 (4): 

In 1867 the desire of Canada for a definite 
Constitution embracing the entire Dominion was 
embodied in the British North America Act. 
Now there can be no doubt that under this- 
organic instrument the powers distributed bet¬ 
ween the Dominion on the one hand and the 
Provinces on the other hand cover the whole' 
area of self-government within the whole area. 
It would be subversive of the entire scheme and 
policy of the Act to assume that any point of 
internal self-government was withheld from 
Canada. 

The same principle was recognized in. 
the following language used in 9 A. C. 
117 (5) in respect of the powers of Pro¬ 
vincial Legislatures: 

When the British North America Act enacted 
that there should be a legislature for Ontario, 
and that its legislative assembly should have 
exclusive authority to make laws for the Pro¬ 
vince and for provincial purposes in relation to 
the matters enumerated in S. 92, it conferred 
powers not in any sense to be exercised by dele¬ 
gation from or as agents of the Imperial Parlia¬ 
ment, but authority as plenary and as ample- 
within the limits prescribed by S. 92 as Ihe- 
Imperial Parliament in the plenitude of its 
power possessed and could bestow. Within these 
limits of subjects and area the local legislature 
is supreme, and has the same authority as tha 
Imperial Parliament, or the Parliament of tho 
Dominion, would have bad under like circum¬ 
stances to confide to a municipal institution or 
body of its own creation authority to make by¬ 
laws or resolutions as to subjects specified in tha 
enactment, and with the object of carrying tba 
enactment into operation and eficeb. 

The same language can proparly be 
used in regard to the Dominion Parlia¬ 
ment to which indeed the passage just- 
quoted was applied in (1906) A. 0. 54:!i 
(6). That was a case in which it was 
held that the power to make laws for 
the peace, order and good government- 
were wide enough to enable the Domi¬ 
nion Parliament to pass a statute vesting 
in the Dominion Executive the prero¬ 
gative power to expel and deport aliens. 
Indeed, in interpreting a constituent or 
organic statute such as the Act, that con¬ 
struction most benedcial to the widest 
possible amplitude of its powers must 
be adopted. This principle has been 
again clearly laid down by the Judicial 
Committee in (1930) A. C. 124 (7), at 
p. 136: _ 

4. A.G. for Ontario v. A.G. for Canada, (19L2) AC 
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Their Lordships do not conceive it to be the 
duty of this Board—it is certainly not their 
desire—to out down the provisions of the Act 
by a narrow and technical construction, but 
rather to give it a large and liberal interpreta¬ 
tion so that the Dominion to a great extent, but 
within certain fixed limits, may be mistress in 
her own house, as the Provinces to a great ex¬ 
tent, but within certain fixed limits, are mis¬ 
tresses in theirs : *The Privy Gouncil, indeed, has 
laid down that Courts of Law must treat the 
provisions of the British North America Act by 
the same methods of oonstruction and exposition 
which they apply to other statutes. But there 
are statutes and statutes; and the strict con¬ 
struction deemed proper in the case, for example, 
of a penal or taxing statute or one passed to 
regulate the affairs of an English parish, would 
be often subversive of Parliament’s real intent 
if applied to an Act passed to ensure the peace, 
order and good government of a British Colony*: 
see Clement’s Canadian Constitution, Edn. 3, 
p. 347. 

No doubt the principle is clearly 
eetablUbed that the King’s prerogative 
cannot be restricted or qualified save by 
express words or by necessary intend- 
oaent. In connexion with Dominion or 
Colonial matters that principle involves 
that if the limitation of the prerogative 
is by a Dominion or Colonial Act, not 
only must that Act itself deal with the 
prerogative either by express terms, or 
by necessary intendment, but it must be 
the Act of a Dominion or Colonial legis¬ 
lature which has been endowed with the 
requisite power by an Imperial Act like¬ 
wise giving the power either by express 
terms or by necessary intendment. In 
the matter now in question it is beyond 
question that S. 17, Canadian Act, is ex- 
pressed in precise terms. The next 
question is whether S. 91 of the Act in¬ 
vests the Dominion Parliament, in cases 
within its jurisdiction, with the power 
to regulate or prohibit the appeal to the 
King in Council. 

Their Lordships are of opinion that the 
Act does nob invest the Dominion Parlia¬ 
ment with these powers. It does not 
indeed do so by express terms, but it 
does so by necessary intendment. S. 91 
of the Act, read along with the rest of 
the Aot, is, according to its true con- 
struotion, apart from the limitations al¬ 
ready referred to, intended to make and 
is apt to make the Dominion Legislature 
supreme and endow it with the same 
authority as the Imperial Parliament, 
within the assigned limits of subject 
and area, just as it was said in (1884) 9 
A 0 117 (5) that 8. 92 of the Act had 
that effect in regard to the Provineial 


Legislatures. It is true that before the 
statute, the Dominion Legislature was 
subject to the limitations imposed by 
the Colonial Laws Validity Act and by 
S. 129 of the Aot, and also by the princi¬ 
ple or rule that its powers ware limited 
by the doctrine forbidding extra-terri¬ 
torial legislation, though that is a doc¬ 
trine of somewhat obscure extent. Bub 
these limitations have now been abro¬ 
gated by the statute. There now remain 
only such limitations as flow from the 
Act itself, the operation of which as 
affecting the competence of Dominion 
legislation was saved by S. 7 of the sta¬ 
tute, a section which excludes from the 
competence of the Dominion and Pro¬ 
vincial Parliaments any powef of “re¬ 
peal, amendment or alteration” of the 
Act. Bub it is well-known that S. 7 was 
inserted at the request of Canada and 
for reasons which are familiar. It is 
doubtless true that the power of the 
Imperial Parliament to pass on its own 
initiative any legislation that it thought 
fit extending to Canada remains in theory 
unimpaired: indeed, the Imperial Parlia¬ 
ment could, as a matter of abstract law, 
repeal or disregard S. 4 of the Statute. 
But that is theory and has no relation 
to realities. In truth Canada is in en¬ 
joyment of the full scope of self.govern- 
ment: its legislature was invested with 
all necessary powers for that purpose 
by the Act, and what the statute did 
was to remove the two fetters which 
have already been discussed. 

Among the powers which go to consti¬ 
tute self-government there are neces¬ 
sarily included powers to constitute the 
Law Courts and to regulate their proce- 
dure and to appoint their Judges: save 
for the provisions of the Aot, these 
powers in regard to the then newly con¬ 
stituted Dominion would have all be¬ 
longed to the King as the fountain of 
justice: but by the Act these powers are 
vested in the Dominion Legislature, and 
thus pro tanto the prerogative is merged 
in the statutory powers. A most essen- 
tial part of the administration of jus. 
tica consists of the system of appeals. 
It is not doubted that with the single 
exception of what is called the preroga¬ 
tive appeal, that is, the appeal by spe¬ 
cial leave given in the Privy Council in 
London, matters of appeal from Cana¬ 
dian Courts are within the legislative 
control of Oanada, that is of the Domi. 
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nion or the provinces as the case may be. 
Even conditions of the appeal “as of 
right” to the Privy Council, have been 
dealt with by the Parliaments of Quebec 
and Ontario, acting under tlie powers 
vested in them under the Constitutional 
Act 1791. 

It may now be considered whether 
there is since the statute any sufficient 
reason why this matter of the special or 
prerogative appeal to the King in Coun¬ 
cil should be treated, as according to 
the contentions on behalf of the peti< 
tioners, it should be treated, as being 
something quite special and as being a 
matter standing, as it were on a pedestal 
by itself. Ought it not to be treated as 
simply one element in the general sys¬ 
tem of appeals in the Dominion? The 
appeal, if special leave is granted, is 
from the decision of a Canadian Court, 
and is to secure a reversal or alteration 
of an order of a Canadian Court; if it is 
successful its effect will bo that the 
order of the Canadian Court will be re¬ 
formed accordingly. Rights in Canada 
and law in Canada will thus be affected. 

The appellant and respondent in any 
such appeal must be either Canadian 
citizens or persons who have submitted 
to the jurisdiction of the Canadian 
Courts. Such appeals seem to be essen- 
tially matters of Canadian concern and 
the regulation and control of such ap¬ 
peals would thus seem to be a prime 
element in Canadian sovereignty as ap¬ 
pertaining to matters of justice. But it 
is said that this class of appeal is a 
matter external to Canada; emphasis is 
laid particularly on the fact that the 
Privy Council sits in London, and that 
in form the appeal by special leave is 
not to the Judicial Committee as a 
Court of Law, but to the King in Coun¬ 
cil exercising a prerogative right out¬ 
side and apart from any statute. As al¬ 
ready explained, this latter proposition 
is true only in form, nob in substance. 
But even so the reception and the hear, 
ing of the appeal in London is only one 
step in a composite procedure which 
starts from the Canadian Court and 
which concludes and reaches its consum¬ 
mation in the Canadian Court. What 
takes place outside Canada is only 
ancillary to practical results which be- 
come effective in Canada. And the ap¬ 
peal to the King in Council is an appeal 


to an Imperial, not a merely British, 
tribunal. 

Their Lordships can see no valid real 
son since the statute why the power to 
regulate or prohibit this type of appeal 
should not be held to be vested in the 
Dominion Parliament by the Act, with 
the consequence that it was validly 
exercised by the impugned section of 
the Act to amend the Criminal Code. 
Their Lordships do not construe the 
decision in (1926) A C 482 (1) as involv¬ 
ing the negation of that general power: 
the view there stated that the preroga- 
tive power to admit appeals could only 
be abrogated by an Imperial Statute was 
in their Lordships’ opinion based on the 
special grounds that it would affect 
matters not confined locally to Canada 
and would contravene an Imperial Act. 
Before 1867, it had been held in 2 
Knapp 72 (8) that the Constitution Act 
of 1791 had conferred power on the 
Canadian Legislature to take away the 
prerogative right of appeal: that deci¬ 
sion was indeed criticised in the case of 
16 Moo P C 189 (9) but the ground of 
actual criticism or perhaps dissent was 
not based on the ground limits of power 
of the Canadian Legislature, but on the 
view that the relevant enactment of 
that legislature was not sufficiently ex¬ 
press in its terms: after 1867 the same 
ground for denying the validity of the 
enactment there in question was taken 
in (1880) 5 A C 409 (2) as- already ex¬ 
plained. It was further contended on be¬ 
half of the petitioners that if the Imperial 
Parliament desired to regulate in a con- 
stitutional enactment the prerogative 
right of petitioning for leave to appeal 
to the King in Council, an entirely dif¬ 
ferent method of dealing with the pro¬ 
blem was adopted, as was done in S. 74, 
of the Commonwealth of Australia Act 
1900, and in the South African Act. It is 
difficult to see how light can be thrown 
on the construction of the Act of 1867 
by comparing an entirely different Act 
of 1900. But in an / case the contrary 
argument may be drawn fr 9 m the Com¬ 
monwealth .Act: the truer view may 
well be that the express limitation in¬ 
serted in the Act of 19Q0 was so in¬ 
serted because the general powers con¬ 
ferred on the Commonwealth by that 
Act would have included the abroga- 

8. OuvUlier v. Aylwin, 2 Kuapp 72. 
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Mon of the prerogative appeal if the 
speoifio limitation had not been ex. 
pressed. Bab it is to be noted also that 
the Commonwealth was invested with 
power bo alter or amend the provisions 
of'the Commonwealth Act relating to 
the prerogative appeals. A similar power 
is given in the South African Constitu¬ 
tion. In the Keport of the Imperial Con¬ 
ference 1926, at p. 19, it is stated that 

It was no part of the policy of His Majesty’s 
Government in Great Britain that questions 
affecting judicial appeals (1. e. to the Judicial 
Oommittee of the Privy Council) should be 
determined otherwise than in accordance with 
the wishes of the part of the Empire primarily 
affected. 

Their Lordships have in this judgment 
been dealing only with the legal posi¬ 
tion in Canada in regard to this type of 
appeal in criminal matters. It is here 
neither necessary nor desirable to touch 
on the position as regards civil cases. 
For all these reasons their Lordships 
are of opinion that the petition should 
be dismissed. As they are of this opin¬ 
ion on the sole ground that the petition 
is barred by S. 17 of the Amended Crimi¬ 
nal Code, it is not necessary to discuss 
the merits of the petition. In the re¬ 
sult their Lordships, being of opinion 
that the petition should be dismissed, 
will humbly so advise His Majesty. 

K.S. Petition dismissed. 

Solicitors for Appellants — Clifford 
& Co. 

Solicitors for Respondents — Blake & 
Bedden and Charles Eussel & Co. 
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{From Calcutta) 

8th July 1935 

Lord Macmillan, Sib John Wallis 
AND Sir Shadi Lal 

Satindra Nath Ghoudhury — Appel¬ 
lant. 

V. 

Jatindra Nath Ghoudhury and another 
—Respondents. 

Privy Council Appeal No. 14 of 1934, 
Bengal Appeal No. 10 of 1933. 

>9: Transfer of Property Act (1882), 

S. 3—Right to recover arrears of annuity 
charged upon immovable property is action¬ 
able ciaim. 

A right to recover arrears of annuity is a debt 
and though charged upon immovable property, 
the claim under It amounts to an actionable 
claim. [P 166 0 2] 

9f((b) Registration Act (1908), Ss. 87 and 51 
-r'Deed which ought to be entered in Book 1 
m^eyed in Book 4 by registering officer 


in good faith—None injured by such mistake 
—Error does not make registration invalid. 

Whore a document which should have been 
entered in Book 1 was entered in Book 4 and 
the mistake was made by the registering oMcer 
in good faith and did nob injure any innocent 
person: 

Held : that this error did not make the re¬ 
gistration invalid : 2 / A 210 (PC), Applied; 
•‘lb Cal 845, Hot Foil; 84 Bom 202 and 1927 Mad 
68G, Approved. [P 167 0 1] 

(c) Interest — Defendant ordered to pay 
6 per cent interest after date fixed for pay' 
ment—No payment made and appeal filed by 
defendant—Appeal dismissed but time for 
payment extended and defendant asked to 
pay contract rate of interest (12 per cent) 
during period extended—Order as to interest 
held proper. 

The stipulated rate of interest can be awarded 
up to the date of realisation or actual payment 
and a debtor should not be allowed to keep the 
money of bis creditor at a low rate of interest 
by merely bringing an unsuccessful appeal. 

[P 168 0 1] 

The defendant v/as ordered to make payment 
within certain time and on his failure to do so, 
interest was to be calculated from that date at 
6 per cent and the charged property was to be 
sold. The defendant did not pay but appealed. 
The appeal was dismissed but on his request, 
time was extended for payment and interosC was 
ordered to be paid according to the contract rate 
for the period extended: 

Held : that the order as to interest was pro¬ 
per. Otherwise, a debtor has only to prefer an 
appeal in order to withhold the payment of 
money to his creditor for a long period without 
Incurring liability foe interest at the rate which 
he himself had agreed to pay and which he could 
not challenge on any valid ground. [P 108 C 1} 

L. VeGruyther and J. M. Pringle for 
Appellant. 

A. M. Dunne and T. Strangman —for 
Respondents. 

Sir Shadi Lal.—On 17fch February 
1915, one Rai Hari Cbaran Ghoudhury, 
a rich land-owner of Nakipur in the 
Presidency of Bengal, died leaving him 
surviving a widow Katyayani Debi, and 
two sons Rai Satindra Nath Ghoudhury 
and Rai Jatindra Nath Ghoudhury. For 
about six years the sons with their 
mother lived together amicably, and 
jointly managed and owned the estate 
left by the deceased. In March 1921, 
they effected a partition of the joint 
estate; and, while the immovable pro¬ 
perty was divided equally between the 
sons, the mother agreed to receive, in 
lieu of her share in the inheritance, an 
annuity of Rs. 12,000 from each of her 
sons during her life-time. The deed of 
partition, which was executed and re¬ 
gistered on l8th March 1921, coutained, 
inter alia, a promise by the sons to pay 
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the annuity in two instalments, and 
interest thereon at 1 per cent per men¬ 
sem, in the event of failure to pay the 
money on the due date. As a security 
for the regular payment of the money, 
each son created in favour of the mother 
a charge for the annuity on one of the 
properties allotted to him on partition 
and specified in the deed; and authorised 
her to realise the amount due to her 
from that property, if he committed a 
default in payment. 

It appears that the elder son did not 
make any payment to the lady, with the 
result that in July 1922, he owed to her 
a large sum of money in respect of three 
instalments and interest thereon. On 
22Dd July 1922, she transferred to the 
younger son her claim to recover the 
money, which amounted to Es. 19,288, 
with all the right, title, and interest*' 
in respect of that debt, and with the 
right to recover interest thereon. The 
deed of transfer was registered on 26th 
July 1922; and it was on the strength of 
that document that the transferee com¬ 
menced, on 13th June 1927, the action 
which has given rise to the present ap¬ 
peal. He claimed to recover from his 
elder brother the aforesaid sum and 
interest at 12 per cent per annum 
amounting to Es. 10,596. He sought 
to enforce the claim against the pro¬ 
perty which was specihcally charged 
with the payment of the annuity and to 
realise the deficiency, if any, from the 
other properties of the defendant. 

The trial Judge granted a preliminary 
decree for the entire sum, and awarded 
interest at the stipulated rate from the 
date of the institution of the suit to 
27th July 1929, which was the date fixed 
by him for the payment of the amount 
found due on that date. Against this 
decree, the defendant appealed to the 
High Court, who concurred with the 
trial Judge on all the points raised by 
the appellant except that they set aside 
the clause in the decree allowing the 
plaintiff to apply for a personal decree 
against the defendant for the balance, 
“if the net proceeds of the sale of the 
property charged” are found to be in¬ 
sufficient for the payment of the amount 
due. The learned Judges however al¬ 
lowed the decree-holder to realise the 
balance, if any, from the other moveable 
and immovable properties of the judg¬ 
ment.debtor. The time fixed by the 


trial Court for the payment of the money 
had already expired, and the High Court, 
when asked by the appellant to extend 
the period granted further time up to 
31st March 1933. The decree, which 
followed upon their judgment, directed 
him to pay the amount claimed in the 
plaint, with interest thereon at 12 per 
cent per annum from the date of the 
suit up to 31st March 1933. It was only 
after that date that interest was to run 
at 6 per cent per annum. 

The defendant has now brought this 
appeal to His Majesty in Council, and 
their Lordships after examining the 
arguments presented to them are not 
prepared to hold that any valid ground 
has been established which would justify 
their dissent from the conclusion reached 
by the High Court. The right of the 
lady to recover the arrears of her 
annuity from the appellant was a debt, 
which, though charged upon immovable 
property, was not secured by a mortgage; 
and her claim amounted to an “action¬ 
able claim" as defined by S. 3, T. P. Act, 
4 of 1882. That claim was undoubtedly 
transferred by her to the respondent 
by a registered deed of gift, who com¬ 
plied with the requirements of S. 130 of 
the statute. It is to be observed that 
in the deed the donor expressly refers to 
the instrument of partition which was 
the source of her claim, and proroiDOut- 
ly mentions her right to recover the 
debt from the immovable property of 
the appellant which was charged with 
its payment. There can be little doubt 
that she not only divested herself of all 
the rights to which she was entitled in 
respect of the recovery of the money, 
but also transferred them to the respon¬ 
dent. The Judges of the High Court, 
who were conversant with the language 
used by the donor, have held, in concur¬ 
rence with the trial Judge, that not only 
was the debt transferred but also the 
security for the debt. They repelled the 
oontenkion that the security was not 
transferred, and expressed the opinion 
that on the facts of this case it is im¬ 
possible to resist the conclusion that the 
security had passed to the plaintiff". 

This finding cannot be seriously con¬ 
tested, but it is urged that, as the 
deed of gift was entered, not in Book 1 
which as prescribed by S. 51, Regis¬ 
tration Act 16 of 1908, is a register of 
non-testamentary documents relating to 
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immovable property, but in Book 4 
vrbiob is a misoellaneouB register for 
entering doouments which do not relate 
to immovable property, its registration 
1 b invalid in so far as the transfer of the 
security is concerned. In support o( his 
contention the counsel for the appellant 
has referred to the judgment of the Oal- 
outta High Court in 35 Cal. 845 (l); but 
ihe contrary view has been expressed by 
the Bombay High Court in 34 Bom. 202 
(2), and by the Madras High Court in 
52 M. L. J. 48f2 (3). The person presen¬ 
ting a document for registration has no 
control over the procedure of the officer 
registering it, and it is the latter who, 
Bubjecb to the control of his superior 
officer, selects the book in which it 
should be entered. As held by the High 
Court, the document should have been 
entered in Book 1, and the mistake, 
which was made by the registering offi¬ 
cer in good faith, has not injured any 
innocent person. It is provided by S. 87 
of the statute that nothing done in good 
faith by any registering officer shall be 
deemed invalid merely by reason of any 
•defect in his procedure. With reference 
to the phrase “defect in procedure," 
which was used in S 88, Registration 
Act 20 of 1866, which section corres- 
ponds to S. 87 of the present Act, Sir 
tBarnes Peacock, in delivering the judg- 
meiit of the Privy Council in 2 I. A. 210 
{4), made the following observations 
which are pertinent here : 

Id coDstdeciug the effect to be given to S. 49, 
^bat section must be read in conjuDCtion with 
S. 88, and with the words o£ the heading 
part 10, “Of the Effects of Registration and 
Hon-Regisbration.*' Now, coosideriog that the 
cegistration of all conveyances of immovable 
property of the value of Rs. 100 or upwards is by 
the Act rendered compulsory, and that proper 
legal advice is not. generally accessible to persons 
taking conveyances of land of small value, it is 
eoarcely reasonable to suppose that it was the 
intention of (be legislature that every registra¬ 
tion of a deed should be null and void by rea¬ 
eon of a non-compliance with the provisions of 
Ss. 19, 31 or 86, or other similar provisions. It 
is rather to be inferred that the legislature in¬ 
tended that suob errors or defects should be 
classed under the general words “defect in pro¬ 
cedure" in 8.88 of the Act, so that innocent 

1, Indra Blbi v. Jain Sirdar Ahiri, (1908) 85 Gal 
845=7 0 L J 149=12 OWN 816. 

-2, Parasharampant v. Bama, (1910) 84 Bom 
202=11 0 688 . 

<8. Subbalakshmi Ammal v. Naiasimiah, 1927 
Mad 686=102 I 0 860=62 M L J 482. 

4. Sah Mnkhun Lall Faoday v. Sah Koondun 
V Lall, (1874-76) 9 I A210=24 W R 76=16 Beng 
yoi a 228=3 Sat 609 (P 0). 


and ignorant persons should not be deprived of 
their property through any error or inadvertence 
of a public officer, on whom they would natu¬ 
rally place reliance. If the registering officer 
refuses to register, the mistake may be rectified 
upon appeal under S. 83, or upon petition under 
S. 84, ns the case may bo; but if he registers 
where he ought not to register, innocent persons' 
may be misled, and may not discover, until it is 
too late to rectify it, the error by which, if the 
registration is in consequence of it to be treated 
as a nullity, they may be deprived of their just 
rights. 

In the circumstance of the present 
case their Lordships do not think that 
the error of the registering officer in en¬ 
tering the document in Book 4, instead 
of Book 1, should affect the validity of 
the registration. The High Court there¬ 
fore rightly held that the security was 
duly transferred to the plaintiff, and 
that he is entitled to realise the money 
from the immovable property charged 
with the payment thereof. The preli¬ 
minary decree, which was made by the 
Subordinate Judge, declared that the 
amount due to the plaintiff including 
interest calculated at the rate of 12 per 
cent, per annum up to 27th July 1929, 
was Rs. 36,798.13 0; and directed the 
defendant to pay into Court the said 
amount on, or before, that date. He 
further directed that,^ in the event of 
default in payment the charged pro¬ 
perty or a sufficient part thereof was 
to be sold to satisfy the plaintiff s claim 
and awarded interest, after the date fix¬ 
ed for payment, at the rate of 6 per 
cent, per annum. The defendant did 
not however' comply with the direction 
as to payment: but preferred an appeal 
to the High Court. His appeal failed on 
the merits, but the Judges granted his 
prayer for an extension of the time fixed 
by the Court of first instance for pay¬ 
ment and allowed him to make the pay¬ 
ment on, or before, Slst March 1933. 
The decree thus framed required the 
appellant to pay interest at the stipula¬ 
ted rate, up to that date; with the re¬ 
sult that in order to save the property 
from sale he would have to pay a larger 
sum than the amount calculated on the 
basis of the decree against which he had 
appealed to the High Court. 

It is therefore argued for the appel¬ 
lant that, in the absence of an appeal 
by his adversary, the High Court had no 
jurisdiction to enhance the rate of in¬ 
terest payable after the date fixed by 
, the trial Court for payment. This con- 
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tention, though seemingly plausible, 
cannot bo sustained. It is beyond dis¬ 
pute that the stipulated rate of interest 
can be awarded up to the date of reali¬ 
sation or actual payment, and that a 
debtor should not be allowed to keep the 
money of bis creditor at a low rate of 
interest by merely bringing an unsuc¬ 
cessful appeal. As stated above, the 
appellant had failed to make the pay¬ 
ment within the period fixed by the 
Subordinate Judge, and his property was 
liable to be sold for satisfying the res¬ 
pondent’s claim. To avoid the sale, he 
asked the High Court to extend the 
period, but the Judges were not bound 
to grant his prayer. They however ac¬ 
ceded to his request; and he can have 
no legitimate grievance, if, while gran¬ 
ting the concession, they made him 
liable for the payment of interest at the 
contract rate during the period of exten¬ 
sion. Otherwise, a debtor has only to 
prefer an appeal in order to withhold 
the payment of* money to his creditor 
for a long period without incurring lia¬ 
bility for interest at the rate which he 
himself had agreed to pay and which he 
could not challenge on any valid ground. 
Such a device, if permitted, would lead 
to manifest injustice. Their Lordships 
do not think that the appellant has suc¬ 
ceeded in substantiating any of the ob¬ 
jections to the judgment of the High 
Court. They will therefore humbly ad¬ 
vise His Majesty that his appeal be dis¬ 
missed with costs. 

K S. Appeal dismissed. 

Solicitors for Appellant — Watkins & 
Hunter. 

Solicitors for Respondents — W, W. 
Box & Go. 
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{From Bombay : 1935 Bom. 1 F B) 
8th July 1935 

Lords Blanesburgh and Macmillan 
AND Sir Lancelot Sanderson 

Advocate‘General of Bombay —Petitioner. 

V. 

Phiroz Rustomji Bharucha and others 
—Opposite Parties. 

sJ* (a) Bar Councils Act (1926), S. 10 (1)— 
Conviction of advocate for criminal offence 
evidence of misconduct—Court can take 
disciplinary action even though such mis* 
conduct is not committed in professional 
capacity. 

The faot that an advocate has been convicted 
of a criminal offence is evidence of his mis* 


conduct within the meaning of S. 10 (1) and thia 
misconduct, though not committed iu his pro¬ 
fessional capacity, entitles the Court to take 
disciplinary action against him. 

LP 163 C 2; P 169 C 1} 

(b) Legal Practitioner—High Court exer¬ 
cising discretion as to whether action should 
be taken on misconduct proved on part of 
advocate—Action of High Court cannot be 
further considered by Privy Council. 

Where the High Court in the exercise of its 
statutory discretion proceeded to consider whe¬ 
ther in the circumstances the misconduct pro¬ 
ved called for any disciplinary aotiou, whether 
in the nature of reprimand, suspension, or re¬ 
moval from practice and the Judges decided 
that it did not: IP 169 0 1} 

Held : that the action of the High Court in 
thus exercising their discretion was not such 
as His Majesty can be advised further to con¬ 
sider. [P 169 0 ll 

Legal Practitioner —Advocate con¬ 
victed of criminal offence—Proceedings be¬ 
fore High Court for taking disciplinary 
action—Advocate-General is not bound t» 
adduce evidence of grounds of conviction— 
It is for Court to see whether conviction for 
offence committed renders advocate unfit 
f^r exercise of his profession—And it is for 
advocate to adduce considerations which 
might induce High Court to refrain from 
taking disciplinary action. 

Where proceedings are taken before the High 
Court for taking disciplinary action against an 
advocate who is convicted for a criminal offence^ 
it is not incumbent on^ the Advocate-General to 
adduce evidence of the grounds on which the 
conviction is based. It is for the Court to de¬ 
cide whether conviction is evidence of such mis¬ 
conduct on the part of an advocate as to render 
him unfit for the exercise of bis profession, or to 
call for the Court's censure. It is for the 
impugned advocate to adduce any consideration^ 
which might induce the Court to refrain from 
taking disciplinary action. [P 169 0 Ij 

A. M. Dunne and Thomas Strangman^ 
—for Petitioner. 

D. N. Pritt and W. Wallach — for 
Opposite Parties. 

Lord Blanesburgh. — Their Lord- 
ships after bearing these petitions came 
to the conclusion that in none of them 
were the circumstances such as to justify 
them in advising His Majesty to grants 
special leave to appeal, and they gave 
expression to that conclusion. Their 
Lordships now-propose to state in a few 
words certain considerations which were 
present to their minds in reaching their 
decision. It is plain that the Judges or 
the High Court held that the fact that 
the advocates concerned had been con¬ 
victed of a criminal offence was evidence 
of their misconduct within the meaning of 
S. 10 (l),Bar Councils Act, and that this 
misconduct, though not committed in 
their professional capacity, entitled the 
Court to take disciplinary action against 
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them. With this view their Lordships 
agree. The learoed Judges, in the exer. 
oise of their statutory discretion, then 
proceeded to consider whether in the 
oiroumstanoea the misconduct so proved 
called for any disciplinary action, whe> 
ther In the nature of reprimand, sus¬ 
pension, or removal from practice. The 
Judges decided that it did not. So in¬ 
terpreted, the action of the High Court 
in thus exercising their discretion is not 
as His Majesty can be advised further 
to consider. 

But to avoid all misapprehension their 
Lordships think it right to add that in 
so advising His Majesty they must not 
be taken to endorse all the views which 
are expressed in the judgment of the 
learned Chief Justice and his colleagues. 
In particular, their Lordships do not 
think that it was incumbent on the Ad¬ 
vocate. General to adduce evidence of the 
grounds on which the convictions were 
based. It ~was for the Court to decide 
whether conviction, of having been a 
member and having assisted and mana¬ 
ged the operations of an tinlawful asso¬ 
ciation having for its object interference 
with the administration of the law or 
with the maintenance of law and order 
and constituting a danger to the. public 
peace, was evidence of .^ucb misconduct 
on the part of an advocate as to render 
him unfit for the exercise of bis profes¬ 
sion, or to call for the Court’s censure. 
It was for the impugned advocate to 
adduce any considerations which might 
induce the Court to refrain from taking 
disciplinary action. Their Lordships do 
not find that the learned Judges mis- 
directed themselves in law as to their 
powers in the exercise of their discretion 
and that being so, it would not be fitting 
to express any opinion by way of agree¬ 
ment or otherwise on the considerations 
upon which they proceeded in deciding 
to refrain from any disciplinary action. 
These observations apply equally to the 
case of the pleaders. 

K.S. Petitions dismissed. 

Solicitor for Appellant — Solicitor, 
India Office. 

Solicitor for Bespondents— Hy, 8. L. 
Polak & Co. 



Privy Council 169 

A. I. R. 1935 Privy Council 169 

{From Allahabad) 

5th July 1935 

Lord Atkin, Sir John Wallis and 

Sm Shadi Lal 

{Sahu) Bamjimal —Appellant. 

v. 

Riaz-ud din and others —Bespondents. 

Privy Council Appeal No, 4 of 1932, 
Allahabad Appeals Nos. 30 and 31 of 
1930. 

(a) Agra Pre*empl!on Act (11 of 1922), 
S. 5 (1) —> Union of mahals—One favouring 
right of pre-emption and other negativing 
that right—Right of pre-emption cannot exist 
in respect of entire newly formed mahal 
{Obiter). 

Obiter. —Where a composite mabal is formed 
by union of two plots, one coming out of a mahul 
favouring the right of pre-emption and the other 
taken out of mahal negativing the right, the 
right of pro-emptiOQ cannot be said to exist in 
respect of the entire newly formed mahal. 

CP 171 C 2] 

(b) Agra Pre-emption Act (11 of 1922), 
S. 4 (1), (7)—Proprietor only of specific plot 
of land in mahal and not entitled to any in* 
terest in joint lands or administration of its 
affairs is only petty proprietor and not co- 
sbarer. 

Where a person is the proprietor of a specific 
plot of land, and as such is not entitled to any 
interest in the joint lands of the mahal, nor is 
he entitled to take part iu the administration of 
it? affairs, he is only a petty proprietor and is 
consequently excluded from the deSnition of a 
cosharer. CP 172 C 1, 2] 

L. DeGruyther and ilyam—for Appel¬ 
lant- 

J. M. Parikh^ioT Respondents. 

Sir Shadi Lal. — This consolidated 
appeal arises out of two suits for pre¬ 
emption in respect of the sales of two 
agricultural holdings situate in Mahal 
Zard of the Village Babaina in the Agra 
Province of India. The trial Judge dis¬ 
missed both the suits, but the High 
Court on appeal granted decrees for pre¬ 
emption, on payment of certain sums of 
money which are no longer in aispute. 
The vendees have each preferred an ap¬ 
peal to His Majesty in Council, and their 
appeals, involving as they do, the same 
points for determination, have been con¬ 
solidated into one appeal. During the 
pendency of the appeal the successful 
pre-emptor sold, on 27th May 1932, the 
lends, in respect of which he bad ob¬ 
tained decrees, to one Shyam Lal wbo» 
as alleged by the vendees in the trial 
Court, had instigated the plaintiff^ to 
bring the suits and financed the litiga- 
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•fcion, in order to get the property ulti¬ 
mately from him. After making the 
transfer to Shyam Lai, the pre-emptor 
entered into a compromise with the ven¬ 
dees, by which he abandoned his alleged 
right of pre-emption, and agreed to the 
restoration of the decrees of the Court 
of first instance, which had dismissed 
his suits. This compromise cannot how¬ 
ever affect tlio title which had already 
vested in Shyam Lai. 

The contesting parties before their 
Lordships are therefore the vendees who 
are the appellants, and the sons of 
Shyam Lai, who, after the death of their 
father, have been impleaded as respon¬ 
dents. Before discussing the questions 
arising in the appeal, their Lordships 
consider it necessary to give a brief his¬ 
tory of the Mahal Zard which comprises 
the lands in dispute. The village Ba- 
baiua in 1874 consisted of four mahals 
called Mahal Nadir Khan, Mahal Niaz- 
ullah Khan, Mahal Bibi Begum and 
Mahal Bhikari Das. In respect of each 
of these mahals a wajibularz was pre¬ 
pared during the period, 1874 to 1877. 
While the wajibularz of Mahal Nadir 
Khan recorded that there was no right 
of pre-emption in that mahal, the wajib¬ 
ularz of Mahal Bibi Begum contained an 
entry in favour of pre-emption, and so 
did the wajibularz of Mahal Bhikari 
Das. In respect of Mahal Niaz-ullah 
Khan, the wajibularz prepared in 1874 
contained a declaration in favour of pre¬ 
emption, but the later wajibularz pre¬ 
pared in 1877 recorded that there was no 
right of pre-emption. It is however 
common ground that the former wajib- 
uUarz must prevail, vide explanation to 
3ub-S. 2, S. 5, Agra Pre-emption Act 11 
of 1922, which section will be discussed 
hereinafter. 

In 1898 one Qadir Khan became the 
owner of two mahals, viz. Mahal Nadir 
Khan and Mahal Niaz-ullah Khan, and 
also of a new mahal called Surkh Bibi 
Begum, which was one of the two mahals 
which were formed on the partition of the 
original Mahal Bibi Begum. He there, 
upon applied for the consolidation of these 
three mahals into one mahal, and his 
application was granted and the consoli¬ 
dated mahal was called Mahal Qadir 
Khan Surkh. After the death of Qadir 
Khan, his mahal was divided in 1924 
into three mahals, viz. (1) Mahal As- 
mani, consisting of the land which two 
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brothers, Bafi-ud-din and Nizam-ud-din, 
had purchased from Qadir Khan in 1920; 
(2) Mahal Sabz, which became the pro¬ 
perty of Qadir Khan’s widow ; and (3) 
Mahal Zard, which was owned by his 
nephews Mustajib-ud-din and Zahur Hu¬ 
sain. On 20th March 1925, Mustajib- 
ud-din sold his one.half share in Mahal 
Zard to Sahu Ramji Mai. Subsequently, 
the other co-sharer, Zahur Husain, exe¬ 
cuted, in July 1925, a deed of sale in res- 
pect of his moiety in favour of Phula 
Devi. On 5th January 1926, Riaz-ud- 
din brought two suits for the pre-emp- 
tioQ of these lands, and based his right 
of pre-emption on the ground that he 
was a co-sharer in Mahal Zard. His 
claim was rejected by the trial Judge, 
but has been allowed by the High Court. 

The questions raised on this appeal 
are: (l) Whether the plaintiff has pro¬ 
ved the existence of the right of pre¬ 
emption in the Mahal Zard in which 
the lands are situate; and (2) Whether 
he is a co-sharer in the mahal, and as 
such is entitled to exercise the right of 
pre-emption. 

The determination of these questions 
depends upon certain provisions of the 
Agra Pre emption Act, 11 of 1922 which 
consolidates the law relating to pre¬ 
emption in the Province of Agra. For 
the purpose of establishing the existence 
of the right of pre-emption, the plaintiff 
invoked, not only S. 6 of the statute, but 
also the Mahomedan law, the provisions 
of which are not affected by that section 
in so far as the present case is concerned. 
Under the Mahomedan law the pre- 
emptor must make certain demands for 
pre-emption, which are a pre-requisite 
to the exercise by him of the right of 
pre-emption. The trial Judge felt no 
hesitation in holding that the condition 
prescribed by that law had not been 
fulfilled; and his finding which depended 
upon an appreciation of the evidence, 
was not challenged before the High 
Court, and cannot be seriously contest¬ 
ed. The question then arises whether 
the requirements of the statute as to 
the existence of the right of pre-emp¬ 
tion have been satisfied. S. 5 (l). as 
amended by Act 8 of 1923, which con¬ 
tains the law on the subject, provides 
that a right of pre-emption shall be 
deemed to exist only in mahals or vil¬ 
lages in respect of which any wajib-ul- 
arz prepared prior to the commence- 
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fsent of bhe Aob records a custom, con¬ 
tract, or declaration, as specified in 
CU (a), (b) and (o) of that sub-section. 

Now, it is beyond dispute that in res- 
peot of Mahal Zard, no wajib-ul-arz was, 
or could be, prepared before the com¬ 
mencement of the statute; and there is 
therefore no entry in favour of the ex¬ 
istence of the right of pre-emption in 
that mahal. The history of the Mahal 
Zard, as sketched above, shows that it 
came into existence in 1924 on the par- 
tition of Mahal Qadir Khan Surkh into 
three separate mahals; but there was no 
such wajib-ul-arz even in respect of 
that parent mahal. There was however 
a. wajib-ul-arz relating to each of the 
three mahals, which were amalgamated 
into Mahal Qadir Khan Surkh, and, 
while the existence of the right of pre¬ 
emption was recorded in respect of two 
of these mahals, there was no pre-emp¬ 
tion in the third mahal. The learned 
trial Judge finds that of 1,158 bighas of 
land, which were sold to the two 
vendees, only about 82 bighas of land 
originally formed part of Mahal Bibi 
Begum, in respect of which the existence 
of the right ^of pre-emption was recorded 
in the wajib-ul-arz. But the rest of the 
property sold, about 1,076 bighas, be¬ 
longed to Mahal Nadir Khan, in which 
their was no right of pre-emption. What 
is exactly the position of a new mahal, 
for which no wajib-ul-arz had been 
prepared prior to the oommencement of 
the Act, but which consisted of two 
parcels of land which came out of two 
mahals, one recognising the existence of 
the right of pre-emption, and the other 
negativing It ? Does each of these plots 
continue’to be governed by the law 
which was applicable to the mahal from 
which it had emanated, or does the law 
originally governing one of the plots re¬ 
gulate both the plots when they are 
united into a new mahal ? In the Latter 
event, of these two confiicting laws 
which prevails ? 

The Court of first instance held that 
the right of pre-emption should be con¬ 
fined to that plot which was pra-empti- 
ble, when it formed . part of the mahal 
which recognised the right of pre-emp¬ 
tion. That view has not been accepted 
by the High Conrt, who find that the 
entry in the wajib-ul-arz of the mahal 
^vouring the right of pre-emption should 
'^oyern the entire land of the composite 


mahal. Their Lordsliips find it diflicult 
to follow the reasoning cf the learned 
Judges. They do uob see any valid 
ground for preferring one entry to the 
rival entry about the existence or non¬ 
existence of the right of pre-emption. 
Suppose, there is a mahal consisting of 
1,000 acres, in respect of which the 
wajib-ul-arz contains an entry against 
the existence of the right of pre-emp¬ 
tion. It would, according to the High 
Court, be open to the proprietors of that 
mahal to create the right of pre-emp¬ 
tion in respect of the entire area by ad¬ 
ding to it one acre taken out of an ad¬ 
joining mahal recognising the right of 
pre-emption, and thereby making a new 
mahal of the two plots. There would 
then be a right of pre-emption in res¬ 
pect of, not only one acre, but also one 
thousand acres, which constituted the 
original mahal and enjoyed, at that 
time, immunity from the restrictions 
imposed by the law of pre-emption. 

It is to be observed that the Legis¬ 
lature has preserved the status quo in 
respect of the existence of the right of 
pre-emption by providing in sub-S. 3 of 
S. 5 that when a mahal recognising the 
right of pre empbion has been partition¬ 
ed, that right shall be deemed to apply 
to all the parts into which it has been 
divided. Presumably, if before parti¬ 
tion a mahal was not governed by the 
law of pre-emption, there would be no 
right of pre-emption in respect of any of 
the parts resulting from its partition. 
There is however no statutory provision 
for a composite mahal formed by the 
union of two plots, one coming out of a 
mahal favouring the right of pre empbion, 
and the other taken out of a mahal 
negativing that right. The matter ap¬ 
pears to be one which lies peculiarly 
within bhe province of bhe Legislature. 
Their Lordships do not consider it neces¬ 
sary to make any pronouncement on the 
subject, as they have no hesitation in 
holding that, even if the right of pre-em¬ 
ption is assumed to exist in respect of 
the whole of Mahal Zard, the plaintiff 
has nob succeeded in proving that he 
possessed the qualification claimed by 
him for exercising the right of pre¬ 
emption, viz. that he was a cosharer in 
the mahal. He is certainly the pro¬ 
prietor of a plot of land, which he had. 
purchased on 10th August 1920, from 
Bafi-ud-din and Nizam-ud-din, who had 
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acquired ib from Qadir Khan a few 
months earlier. At tbo time of the pur¬ 
chase, that plot formed part of Qadir 
Khan’s Mahal Surkh, but on the parti¬ 
tion of that inahal in 1924 into three 
mahals, it was allotted to Mahal ;^ard. 
[The sale deed in favour of the plaintiff 
makes it clear that he acquired only 
certain specihed fields, the total area of 
|Wkich amounts to 38 bighas and 14 
biswas; and the Courts in India are 
agreed that he bad no interest in the 
joint lands of the mahal. The trial 
Court also found that he did not take 
part in the administration of the affairs 
of the mahal, but the learned Judges of 
ithe High Court observe that : 

There is not evidence to show that he has not 
any right to take part in tho administration of 
the affairs of the mahal. 

They themselves however point out 
that : 

The burden of proving that he is a cosharer and 
that he has a right to take part in the adminis¬ 
tration of the mahal undoubtedly lies on the 
plaintiff who comes to Court. 

There is not a scrap of evidence to 
discharge that onus, and the decision of 
the Court of first instance on this point 
must therefore be affirmed. The word 
"cosharer,” as defined in S. 4 (l), Agra 
Pre-emption Act, means 
any person other than a petty proprietor entitled 
as proprietor to any share or part in a mahal or 
village whether his name is or is not recorded in 
the register of proprietors. 

It is clear that, if a person is a petty 
proprietor, he cannot be a cosharer. The 
definition of “petty proprietor” is con¬ 
tained in S. 4 (7) of tho Act, and that 
expression means : 

the proprietor of a specific plot of land in a 
inahal, who as such is not entitled to any in¬ 
terest in the joint lands of the mahal, or to take 
part in the administration of its affairs. 

Now, the plaintiff is the proprietor of 
a specific plot of land, and as such he 
is not entitled to any interest in the 
joint lands of the mahal. Nor is he 
entitled to take part in the administra¬ 
tion of its affairs. All the ingredients of 
the definition have been fulfilled, and he 
must be held to be a petty proprietor, 
and is consequently excluded from the 
definition of a cosharer. The learned 
Judges of the High Court think that he 
is jointly liable with tlie other pro¬ 
prietors of the mahal for the payment 
of the whole of the land revenue assessed 
on the mahal, but it appears that' he is 
liable to pay only Bs. 16-1-0 which is 
entered in the revenue record as the 
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revenue imposed upon the land owned 
by him. He has neither alleged nor 
proved that his liability extends beyond 
the payment of the revenue which is 
assessed upon his holding. The result 
of the above discussion is that the 
suits for pre-emption must fail on the 
ground that the plaintiff has not esta¬ 
blished that he had the status of a co¬ 
sharer, which alone was the foundation 
of bis claim. The appeal should be 
allowed, the decrees of the High Court 
should be set aside, and the decrees of 
the trial Judge dismissing the suits 
should be restored. The respondents,, 
other than the vendors, must pay tho 
costs incurred by the appellants through¬ 
out the litigation. Their Lordships will 
humbly advise His Majesty accordingly. 
K.S. ^ Appeal allowed. 

Solicitors for Appellant — Barrow, 
Rogers & Nevill. 

Solicitors for Eespondents — T. L, 
Wilson & Co. 
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2nd July 1935 

Loed Macmillan, Sir John Wallis 
AND Sir Shadi Lal 

'Commissioner of Income-tax, Bihar and 
Orissa —Appellant. 

v. 

Kameshwar Singh —Respondent. 

Privy Council Appeal No. 94 of 1934, 
Patna Appeal No. 8 of 1934. 

* * Income-l*x Act (1922), S«. 2 (I) (a) and 
4(3)—Loan advanced by money-lender on 
zarpesbgi lease with usufructuary mortgage 
— Mortgagee to be in possession of proper¬ 
ties and to be in position of landlord and 
deal directly with cultivators and collect 
rent and pay Government revenue, cesses, 
taxes—His name registered in Land Regis¬ 
tration Department — Thika profits which 
formed part of rents held agricultural in¬ 
come and as such exempt from income-tax— 
That recipient is money lender did not 
matter. 

The mortgagee who carried a money-lending 
business advanced a loan and tho transaction 
was embodied in indentures. One of these was 
described as a zarpesbgi lease with usufructuary 
mortgage. “The mortgagee lessee was to be in 
possesbion o1 the properties, aud, in bis relation 
to the cnltivators of the soil he stood in the posi¬ 
tion of landlord, dealing directly with them and 
collecting the rents. He bad moreover to pay 
the Government revenue, cesses and taxes and 
his name was registered in the Land Registration 
Department. He alone was able to sue for rent 
whether current or arrears, to sue for enhance¬ 
ment or for ejectment and was able to settle 
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lands \7ltb raljats and tenants in all the pio- 
jpectles; in iaot he was in> a position to take ail 
proceedings ^hlch the mortgagor would have 
neen able to take loathe ordinary course if the 
lands leased and mortgaged had remained in her 
kbas possession:" 

Held: that the thioka profits which formed 
part of the rents were agricultural income within 
the meaning of S. 2 (L) (a) and as such wore 
exempt from assessment: [P 174 0 1,2] 

Held further: that the fact that the recipient 
was a money lender did not matter, as the bus!' 
Iiess of moneylending may bring in an income 
which is exempt from income-tax on the ground 
that it is derived from agricultural land. The 
exemption is conferred, and conferred indelibly, 
on a particular kind of income and does not 
depend on the character of the recipient: 1928 
^H81, Rel. on. [P 175 C 1] 

A. M. Dunne and Thomas Strangman — 
lot Appellant. 

A. M. Latter, K. P. Jayaswal and C. J. 
Colombos —for Eespondent. 

Lord Macmillan. —The present ap¬ 
peal arises fiocn an assessment to income, 
tax made upon the respondent for the 
year 1929-30 and the only question 
before their Lordships relates to an item 
of Bs. 91,283 included in the assessment. 
The appellant maintains that this item, 
the receipt of which is admitted, forms 
part of the taxable profits or gains of 
the business of money.lending carried 
on by the respondent; the respondent 
maintains, and the High Court has held, 
that it is “agricultural income” within 
the meaning of the Indian Income-tax 
Act and consequently exempt from in¬ 
come tax. In order to determine which 
of these contentions is right, it is neces- 
fiary to describe briefly the transaction 
out of which’this item of receipt arose. 
It appears that in 1929 the respondent's 
father, who carried on an extensive 
money-lending business, made a loan of 
18^- lacs of rupees, with the sanction of 
the High Court at Patna, to Thakurain 
Busum Kumari, widow and administra¬ 
trix of the late proprietor of the estate 
of Lachmipur. The transaction was em¬ 
bodied in two indentures both dated 3rd 
February 1929. The respondent’s father 
died on Srd July 1929 and the respon¬ 
dent has succeeded him as his eldest son 
and heir and as hie successor in busi¬ 
ness. 

The flrst of the indentures is described 
a “zarpeshgi lease with usufructuary 
mortgage” and is granted by Thakurain 
Eusum Kumaii as “lessor mortgagor” in 
favour of the respondent’s father as 
“iaBsee mortgagee” in consideration of 


the loan of iSi lacs. The lessor mort¬ 
gagor thereby grants, demises and con¬ 
veys in zarpeshgi lease and by way of 
usufructuary mortgage certain lands in 
the district of Bhagalpur, forming part 
of the Lachmipur zomiadary, bo the 
lessee mortgagee, to have aud to hold 
the same for fifteen years. After stating 
that the lessor mortgagor has pub the 
lessee mortgagee in possession, the in¬ 
denture proceeds to state that the parties 
have agreed that the lessee mortgagee 
shall advance the sum of 18i lacs and 
that, for repayment of the loan, the 
lessor mortgagor has given, and the 
lessee mortgagee has taken, the zar¬ 
peshgi lease and usufructuary mortgage. 
The rent reserved to the mortgagor 
lessor, and described as the “tbika rent” 
is fixed at P^s. 31,000 arrived at by 
taking the gross average rental of the 
properties at Bs. 1,69 813 and then de- 
ducting management and other expenses 
amounting to Bs. 37,530 and “thika pro¬ 
fits” Bs. 91,283, leaving Bs. 31,000. This 
sum of Bs. 91,283, designated “thika 
profits,” is the sum now sought to be 
assessed. The indenture further pro¬ 
vided that the thika rent should form 
part of the yearly payments which the 
lessor mortgagor thereby undertook to 
make in reduction of the loan and should 
be increased as the amount of the loan 
diminished by 6 per cent on the sums 
repaid with a corresponding reduction 
in the ' thika profits.” Other articles of 
the indenture provided that the lessee 
mortgagee should maintain the irrigation 
works, look after boundaries and collect 
all rents and income of every kind from 
the properties thereby leased and mort¬ 
gaged and should peacefully hold and 
enjoy the same. The leased properties 
were mortgaged and hypothecated as 
security for payment of the zarpeshgi 
loan and the lessee mortgagee was given 
the right to hold over and retain posses¬ 
sion of the properties until satisfaction 
of the entire debt. 

The second indenture dealt with cer¬ 
tain properties in the Sonthal Parganas 
also forming part of the Lachmipur 
estate, which could not legally be mort¬ 
gaged. It is described as an indenture 
of lease and demised these properties to 
the respondent's father by way of lease 
for 15 years at a thika rent of Bs. 30,000, 
the lessee being bound also to pay the 
Government revenue charges in respect 
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of the properties comprised in both in¬ 
dentures Part of the rent 'waa appro¬ 
priated to certain payments and the 
balance was to be credited by the lessee 

toward tho liquidation of the zarposhgi loan 
and the usufructuary mortgage in respect of the 
properties in the district of Bhagalput in posses¬ 
sion of the lessee 

under thy other indenture. The lessee 
was entitled peacefully to hold and 
enjoy the leased properties and to collect 
all rents, i)' Ctits and income of every 
kind therefrom. The legal position 
occupied by the respondent’s father and 
now by tlie respondent in relation to 
the Lachmipur properties, as the result 
of the transaction embodied in the two 
indentures, is thus stated by the learned 
Chief Justice (Courtney.Terrell): 

The mortgagee lessee was to be in possession of 
both properties, and, in his relation to the culti¬ 
vators of the soil he stood in the position of land¬ 
lord, dealing directly with them and collecting 
the rents. He had moreover to pay the Govern¬ 
ment revenue, cesses and taxes and his name 
was registered in the Land Registration De¬ 
partment. He alone was able to sue for rent 
whether current or arrears, to sue for enhance¬ 
ment or for ejectment and was able to settle 
lands with raiyats and tenants in all the pro¬ 
perties; in fact he was in a position to take all 
proceedings which the mortgagor would have 
been able to take in the ordinary course if the 
lands leased and mortgaged had remained in her 
Ikbas possession. 

It was not indeed disputed that the 
rents payable in respect of both proper¬ 
ties were rents 

derived from land which is used for agricul¬ 
tural purposes and is either assessed to land 
revenue in British India or subject to a local 
rate assessed and collected by officers of Govern¬ 
ment as such. 

The rents thus come within the defini¬ 
tion of “agricultural income” in S. 2 (l) 
(a), Income-tax Act, and the “thika pro¬ 
fits” cr profit rental of Es. 91,283, form¬ 
ing part of the rents, are therefore 
"agricultural income” within the statu¬ 
tory meaning. That being so, the res¬ 
pondent relies on S. 4 (3), Income-tax 
Act which in terms provides that 

This Act shall not apply to the following 
classes of income ..... (viii) agricultural in¬ 
come. 

In answer to this prima facie conclu. 
sive ground for excluding the sum in 
question from the respondent’s assess¬ 
ment the appellant concedes that if the 
respondent were not a moneylender and 
if the transaction in virtue of which he 
receives the rents had not been a tran¬ 
saction-entered into in the course of his 
money lending business, he would have 


been entitled to invoke the statutory 
exemption of agricultural income; but 
the appellant submits that the fact that 
the respondent carries 6n a moneylend¬ 
ing business and receives the rents as 
the result of a transaction entered into 
in the course of that business makes all 
the difference. He refers to S. 4 (li 
which prescribes that "this Act shall 
apply to all income, profits or gains as 
described or comprised in S. 6,” which 
section in turn provides that “the fol¬ 
lowing heads of income, profits and gains 
shall be chargeable to income-tax .... 
(iv) business,” and he contends that the 
itein^ of income in question, while it may 
be ‘agricultural income,” nevertheless 
having been received by the respondent 
nob as an ordinary proprietor or landlord 
but as part of the income, profits and 
gains of his moneylending business, it 
loses the benefit of the statutory exemp¬ 
tion of “agricultural income” and be¬ 
comes assessable as business profits. 
This is the view which was taken by the 
Income-tax Officer and by the Assistant 
Commissioner. It was also the opinion 
expressed by the Commissioner in re¬ 
ferring to the High Court, at the respon¬ 
dent s request the two questions; 

(a) Is the Lachtnipur bond a simple mortgage 
or a usufructuary mortgage ? (b) Is the income 
from the Lachmipar property taxable ? 

Their Lordships find themselves in 
agreement with the Judges of the High 
Court in rejecting the appellant’s con¬ 
tention. S. 4 (1) in declaring that "this 
Act shall apply to all income, profits or 
gains as described or comprised in S. 6” 
is prefaced with the words “save as here¬ 
inafter provided,” and thereinafter in 
the third sub.section it is expressly pro¬ 
vided that this Act shall not apply to 
.... agricultural income.” Similarly 
S. 6, which includes "business” among 
the heads of income, profits and gains 
.... chargeable to income tax,” opens 
with the words “save as otherwise pro¬ 
vided by this Act.l’ The result, is toj 
exclude ‘agricultural income” altogether 
from the scope of the Act, howsoever or 
by whomsoever it may be received. As 
Ashworth, J., puts it in 2 I TO 495 (1) 
at p. 501: 

The business of mone^ lending may bring in 
s an income which is exempt from income tax on 

1« Makund Sarup v. Commissioner of Income*tax» 
United Provinces, 1928 All 81=107 I C 683= 
60 All 495=2 I T 0 495 (F B). 
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ground that it la derived from agriouUural 
land. 

The exemption is conferred, and oon< 
terred indelibly, on a particular kind of 
income and does not depend on the cha¬ 
racter of the recipient, contrasting thus 
with the exemption conferred by the 
same sub-seotion on the “income of local 
authorities/* There are no doubt cases 
where the question whether a particular 
item of receipt is taxable or not depends 
upon the nature of the recipient’s busi¬ 
ness. Thus the profit made on the 
realisation of an investment is a taxable 
income receipt in the hands of an invest¬ 
ment company which engages in the 
business of buying and selling invest¬ 
ments but is a non-taxable capital 
receipt in the hands of an ordinary in¬ 
vestor who is not engaged in that busi¬ 
ness. But in the case just put the ques¬ 
tion is whether the item is income at 
all; if it is income it is plainly taxable. 
In the present case the item of receipt 
is admittedly income, but it is income 
which the Act expressly excludes from 
taxation. Their Lordships, being of 
opinion that the High Court has rightly 
answered question (b) in the negative, 
find it unnecessary, as did also the High 
Court, to deal with question (a). The 
sum originally assessed appears to have 
been Es. 97,283; this is an error and the 
figure which their Lordships find to be 
exempt from taxation is Es. 91,283. 
Their Lordships will accordingly humbly 
advise His Majesty that the appeal be 
dismissed and the judgment ot the High 
Court affirmed. The respondent will 
have his costs of the appeal. 

K.S. Appeal dismissed. 

Solicitors for Appellant — Solioitor, 
India Office. 

Solicitors for Eespondent — Hy. S. L. 
Polak & Co. 
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2l8t June 1935 

Lords Blanesburgh and Russell op 
Killowen and Sib Lancelot 
Sanderson. 

Bharat Spinning and Weaving Co. 
Ltd. —Appellants. 

V. 

Manilal Lallubhai and another —Eee- 
^pondents. 

I# Privy Oounoil Appeal No. 29 of 1984. 


(a) Evidence—Witness—Statement of wit¬ 
nesses made out of recoliections should not 
be implicitly relied upon in absence of other 
evidence to corroborate it. 

It is impossible to rely implicitly upon the 
recollection of witnesses as to conversations al* 
leged to have taken place, when there is no 
documentary evidence of any kind to corrobo¬ 
rate such recollections and especially when the 
documentary evidence is in direct contradiction 
thereof. [P 178 C 2] 

^ (b) Evidence — Appreciation— Decision 
of trial Judge based on inadmissible evi¬ 
dence — That he has seen witnesses is not 
very important. 

Even though the fact that the trial Judge 
saw the witnesses and beard them give their 
evidence is important, that importance is greatly 
diminished if it is found that the Judge'.s deci¬ 
sion in material respects is based on inadmissible 
evidence. ' [P 179 0 2] 

(c) Practice—One party not furnishing, 
evidence to discharge his onus—That other 
party does not give true evidence in material 
respects is not sufficient- 

The fact that one party did not give 
true evidence in material respects, though most 
material for consideration, is not sufdcient to 
furnish the other party with the evidence which 
was necessary to discharge the onus which lay 
upon them. [P 179 C 2j 

fd) Partnership—Person seeking to charge 
another with liability as partner of firm 
should prove that such person is partner or 
that he had been acting as such. 

Where a person seeks to charge another person- 
with liability as a partner of a firm, it is for 
him to prove either that such person is a partner 
in the firm or that be bad been acting as such. 

CP 179 0 2] 

A. M. Dunne and M. A. Jinnah — for 
Appellants. 

T. J. Strangvian —for Respondents, 

Sir Lancelot Sanderson. — This is 
an appeal by the Bharat Spinning & 
Weaving Company, Limited (hereinafter 
called the Company) against a final 
order of the High Court of Judicature 
at Bombay in its appellate jurisdiction 
dated 24th March 1933, which reversed 
an order made by a Judge of that Court 
in the exercise of its ordinary original 
civil jurisdiction dated 8tb September 
1932. In the Courts in India two of 
the points relied upon by the respon¬ 
dents to this appeal were, viz.: (l) whe¬ 
ther an award under the Indian Arbitra¬ 
tion Act (9 of 1899) against a firm in - 
the name of the firm is valid ; and (2) 
whether it is competent for the High 
Court under the provisions of 0, 21, 
R. 50 (2), Civil P. C., to determine whe¬ 
ther persons who dispute that they are 
partners in a firm against which an 
award has been made in the name of tha- 
firm are bo liable, Both the Courts in. 
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India decided these questions against 
the respondents and their counsel has 
not relied upon either of the two points 
in this appeal. The only other ques¬ 
tions were whether in fast the respon¬ 
dents were partners or held themselves 
out as partners in the firm of Mulchand 
Pranjivandas. Tliis firm is hereafter 
referred to, for the sake of brevitv, as 
the firm of M. P. The matter came be¬ 
fore the Judge, Kania, J., upon what is 
called a Chamber Summons”, which 
was taken out on behalf of the Company 
ia the matter of the Indian Arbitration 
Act and in the matter of an arbitration 
between the Company and the firm of 
M. P. and an award dated 12th Feb¬ 
ruary 1931. 

The summons asked for leave to the 
company to execute the said award, 
which was made against the firm of 
M. P., against four individuals, viz. (1) 
Harakchand Tarachand (hereinafter cal¬ 
led Havakchand) ; (2) Amersi Harjivan- 
das (hereinafter called Amersi) ; (3) 
Manilal Lallubhai ; and (4) Madhavlal 
Lallubhai. The two last-mentioned per¬ 
sons are the respondents to this appeal. 
The summons was adjourned into Court 
for the determination of the liability 
of the respondents ; Harakchand and 
Amersi did not dispute their liability as 
partners in the firm of M. P. 

At the hearing two issues were framed 
on the merits, viz, (l) whether Manilal 
Lallubhai and Madhavlal Lallubhai, or 
either of them, were at all material 
times partners in t-he firm of M. P. ; (2) 
whether they or either of them held 
themselves out as partners in the said 
firm and are liable as such. Documen¬ 
tary and oral evidence was produced 
before the Judge, who decided both 
the above-mentioned issues in favour of 
the company and by his order of 8bh 
September 1932, granted leave to the 
company to execute the said award 
against the respondents as partners in 
the said firm of M. P. as well as against 
the other two above-mentioned persons 
■who did not dispute their liability. 

The respondents appealed against the 
above-mentioned final order. The appeal 
was heard by Beaumont, C. J., and 
Eangnekar, J.,who. on 24th March 1933, 
delivered concurring judgments, and 
decided, as already stated, the prelimi¬ 
nary points in favour of the company 
And the two above-mentioned issues of 
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fact in favour of the respondents. The 
result was that the said order of 8th 
September 1932 was set aside, the said 
chamber summons was dismissed as 
against the respondents and a declara¬ 
tion was made that the respondents 
were not partners and that they did not 
hold themselves out as partners in the 
said firm of M. P. It is against this 
order of 24th March 1933 that the com¬ 
pany have appealed to His Majesty in 
Council. The material facts are as fol¬ 
lows : 

The company are manufacturers of 
various kinds of piecegoods at Bombay 
—Messrs. Purshottam Govindji & Com¬ 
pany are the managing agents of the 
company. By eight contracts, the first 
contract being dated 18th July 1929, 
and the last 24th April 1930, the Com- 
nany sold certain goods to the firm of 
M. P. The said firm failed to perform 
their part of the contracts and the com. 
pany s claim in respect thereof was re¬ 
ferred to arbitration in pursuance of 
one of the clauses which was common to 
all the said contracts. By the above- 
mentioned award, dated 12th February 
1931, it was directed that the said firm 
of M. P, should pay to the company 
the sum of Rs. 45,259-13-6 with inte¬ 
rest on the said sum at the rate of 
six per cent, per annum from Ist 
February 1931, until payment. On 
2nd March 1931 the attorneys for the 
Company demanded payment of the said 
amount from Amersi, Harakchand and 
the respondents as partners in the said 
firm of M. P. On 6th March 1931, both 
the respondents, through their attorney, 
disputed their liability for the said sum 
and asserted that they were not partners 
in the said firm. Thereupon the Com¬ 
pany took out the chamber summons 
which gave rise to the subsequent pro¬ 
ceedings to which reference has already 
been made. It appears that in 1925 
there was a firm in Bombay called 
Vallabhdas Hiralal doing business in 
piecegoods. The said firm is hereinafter 
referred to as to the firm of V. H. The 
partners in that firm were another firm 
called Ramniklal Manilal (hereinafter 
referred to as the firm of R. M.), a man 
called Hiralal Mayachand (hereinafter 
called Hiralal) and the above-mentioned 
Amersi. By the partnership agreement, 
dated 25th February 1925, it was pro¬ 
vided that the firm of R. M. and Hiralal 
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should provide certain capital, and that 
the said hrm should have a share of six 
annas, Hiralal eight annas and Amersi 
three annas out of one rupee of seven¬ 
teen annas. 

The firm of E. M. dealt mainly in yarn 
in Bombay and the partners were the 
respondents to this appeal and Harakh- 
chand. The books of the firm V. H. were 
not before the Court; it was however 
admitted that in the books of that firm 
the account in respect of money ad¬ 
vanced by the firm of E. M. was kept in 
the name of that firm, but for some 
reason or other the account of the share 
of the firm of E. M,—in respect of the 
profit and loss in the business of the 
firm of V. H.—was kept in the name of 
Yallabhdas Harakhchand : that was the 
name of a son of Harakhchand, who was 
a partner in the firm of E. M. This was 
relied upon by the Company as an in¬ 
stance, to say the least, of a benami 
transaction by the firm of E.M., and it 
was said that anyone looking at the 
books of V. H. would find that the firm 
of E.M. were creditors of, but not part¬ 
ners in, the firm of V. H. In their 
Lordships' opinion too much importance 
should not be attached to this method 
of keeping the account, unexplained 
though it be, for there is no doubt that 
the abovemenbioned partnership agree¬ 
ment of 25th February 1925, clearly 
disclosed the fact that the firm of E. M. 
were partners in the firm of Y. H., and 
as appears from the evidence of Dhanji- 
bhai, a member of the firm who acted as 
managing agents of the Company, the 
fact that the firm of E.M. was a partner 
in the firm of V. H. was well known. 

It appears that the business of the 
firm of V. H. was not profitable and on 
11th October 1928, notice of dissolution 
was sent to Hiralal and Amersi by 
H. K. Mehta, a vakil, who purported to 
act on behalf of his client, a “Mr. Yal- 
labhdas Harakcband,” who was stated 
in the notice to be a partner in the firm 
•of Y. H. Mr. Yallabhdas Harakhchand 
was not a partner in the firm of Y. H., 
but apparently the notice was accepted 
by Hiralal and Amersi as having been 
sent on behalf of the firm of E.M.—and 
as constituting a dissolution of the firm 
•of Y.H. A new firm then came into exis¬ 
tence. It was called Mulchand Pran- 
jivandas, to which reference has already 
bee.n made. It began to carry on busi- 
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ness about 2nd November 1928. The 
business was in pieoegoods and was 
carried on in the same shop as had been 
used by the firm of Y. H. This firm of 
M.P. is the firm in which it is alleged by 
the Company that the respondents were 
partners. No deed of partnership was 
executed either before or at the time 
when the firm of M.P. began to do busi¬ 
ness, and it was not until 17th May 1929 
that the partnership agreement in res¬ 
pect of this firm was executed. The 
terms of that deed show that the part¬ 
ners in the firm of M. P. were Harakh- 
cband and Amersi, the former having a 
nine annas and the latter a seven annas 
interest in the partnership business. 

Harakhchand apparently was a man 
of some means, and provided a sum of 
Es. 25,000 for the business of the firm. 
It is to be noted that Harakhchand was 
one of the partners in the firm of E.M., 
and Amersi was one of the partners in 
the dissolved firm of Y. H. Apparently 
the new firm of M. P. did in fact take 
over the business of the firm of Y.H., 
with its assets and liabilities, but no 
agreement to that effect, either written 
or verbal, was proved. The evidence of 
the respondent Manilal with respect to 
this matter was as follows : 

The firm of M. P. disposed of the goods, re¬ 
covered the outstandings and paid the debts of 
the firm of V.H.; they took charge of the goods 
and outstandings with my permission. 

This is one of the features in the case 
on which the company relied as showing 
that in this transaction there was really 
no change made except that the name of 
the firm was changed from Y.H. to M.P. 
and that Harilal was got rid of, Harakh¬ 
chand being the representative of the 
firm of E. M. in the new firm of M. P. 
The above-mentioned procedure certainly 
was an unusual way of transferring the 
business liabilities and goodwill of a 
firm to an entirely different firm, and it 
has undoubtedly to be taken into careful 
consideration before a conclusion on the 
main issue in the case is arrived at. It 
appears that on 23rd January 1929 the 
firm of M. P. opened a current deposit 
account with the Central Bank of India, 
Ltd., at Bombay ; the account was to be 
kept in the name of the firm M. P. and 
the names of the partners were given to 
the Bank as Harakcband and Amersi. 
The business of the firm of M.P. for the 
first year 1928-29 resulted in a small 
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profit ^ of Rs. 2,885-2-3 t entries were pany however was based mainly upon 
made in the books of the firm of M. P. the verbal evidence and the inferences 
under date 1st November 1929, whereby to be drawn from the proved facts of 
a nine annas share of this sum was the case. The Judge who tried the caee» 
credited to Harakhchand and a seven speaking generally, believed the evi- 
annas share was credited to Amersi, dence of the Company’s witnesses and 
which was in accordance with the terms disbelieved the evidence of the witnesses 
of the partnership agreement. called for the respondents. 

It appears to their Lordships that the The Judges who heard the appeal in 
above-mentioned three matters, viz. the India were of opinion that though there 
opening of the account at the Bank with was ground for suspicion, the oral evi- 
the declaration that the partners in the dence was not of such a nature as to 
firm of M. P. were Harakhchand and justify the Court in holding that the 
Amersi, the partnership deed of 17th respondents were partners in the firm of 
May 1929, and the entries in the books M. P., especially in view of the absence 
of the firm of the shares of the profit of of any documentary evidence to support 
Harakcband and Amersi, which appear the case of the Company. The learned 
to have been made in due course, are of counsel therefore on both sides drew 
much importance, because they are their Lordships’ attention to the oral 
events which took place while the busi- evidence with great care, and their 
ness was at all events holding its own. Lordships are indebted to them for 
and before any trouble between the firm their assistance in this respect. Dhanji- 
of M. P. and the Company occurred. bhai and Chogmal were very important 

The havala entries of the firm of V. H. witnesses for the Company, as they 
in the books of the firm of M. P. also are testified to conversations and interviews 
in accordance with the case of tfie res- with Manilal and Madbavlal with rela- 
pondents, viz. that they were creditors tion to the business and constitution of 
of the firm of M. P. in respect of ad- the firm of M. P. Dhanjibhai, as already 
vances, but were not partners. stated, was a member of the agency 

In the opinion of their Lordships firm, which acted on behalf of the Oom- 
however these last mentioned entries do pany. This witness was regarded as a 
not carry so much weight as those to witness of truth by the learned Judge» 
which reference has previously been who saw him and heard him give his 
made; the evidence shows that the said evidence, and their Lordships are pre- 
havala entries were made some con- pared to believe that he was speaking 
siderable time after January 1930. The the truth to the best of his recollection, 
firm of R. M. made advances to the firm Chogmal was a broker and commission 

of M. P., which however got into difficul- agent, who was alleged to be indebted ‘ 
ties about October or November 1930, to Dhanjibhai; their Lordships are not 
and it appears that the firm of R. M. on prepared to reject his evidence on that 
6th of October 19d0, were pressing the ground which apparently appealed to 
firm of M. P. for payment of the sum of the Judges who heard the appeal. 

Rs. 24,966. The result of the M. P. But the evidence of both Dhanjibhai 
firm s trading for the second year of its and Chogmal was given in August 1932 
existence was a loss of Bs. 58,810. It nearly four years after the alleged con- 
is not necessary to enter into further versations and it is impossible to rely 
detail of the other entries and accounts implicitly upon the recollection of wit- 
in the books of the firm of M. P. It is nesses as to conversations alleged to 
sufficient to say generally that they are have taken place so long ago, when there 
consistent with the case of the respon- is no documentary evidence of any kind 
dents, viz. that they were creditors of, to corroborate such recollection and 
but not partners in the firm of M. P. It especially when the documentary evi¬ 
ls obvious that this is not conclusive, dence is in direct contradiction thereof, 
because if the Company s case is correct The contract made on the occasion of 
and that one or other of the partners in the inauguration of the business of the 
the firm of M. P. was benami of the res- firm of M. P. was for 171 bales, the price 
pondents. the books would be kept in of which was about Rs. 60,000. That 
such a way as would preserve that be- contract was signed by Amersi in the 
nami character. The case of the Com- name of the firm M. P., as indeed were 
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all the subsequent oontraots with the 
Oompauy. 

It is true that Dhaujibhai said he 
would not have entered into these con. 
tracts unless he had been given to un¬ 
derstand that the firm of B. M. were 
partners in the firm of P. If that be 
BO, it is difficult to understand why be 
did not get the names of the respondents 
to the contracts, which were for con¬ 
siderable amounts, but rested content 
with a mere verbal assurance that the 
respondents were partners. It has to 
be remembered that the respondents had 
been making advances to the firm of 
y. P. and continued to make advances 
to the firm of M. P. and this fact may 
explain the presence of the respondents 
at the material interview at the beginn¬ 
ing of the Company’s transactions with 
the firm of M. P. Amersi was called as 
a witness for the Company, and in bis 
evidence said that the respondents were 
not partners in the firm of M. P. The 
advocate for the Company thereupon 
tendered a document which Amersi bad 
signed in the presence of the Company’s 
attorney on 3Gth April 1931. This docu¬ 
ment contained statements to the effect 
that Harakchand’s name in the partner¬ 
ship agreement of the firm of M. P. 
really stood for the firm of B. M. and 
that the respondents bad taken part in 
the management of the business of M. P. 
Although objection was raised as to the 
admissibility of this documeot, it was 
admitted and apparently treated as sub¬ 
stantive evidence. In their Lordships’ 
opinion this was clearly wrong. The 
only use that could be made of the docu¬ 
ment was for the purpose of impeaching 
the credit of the witness Amersi after 
the Court had given leave to the advo- 
cate for the Company to treAt Amersi as 
a hostile witness and to cross-examine 
him. The Court gave such leave and the 
document was so used. 

Their Lordships agree with the Judge 
who tried the suit, that in view of the 
statements contained in that document, 
Amersi was a man upon whose evidence 
reliance could be placed. But in more 
than one place in his judgment the Judge 
.has relied upon statements made by 
Amersi, both verbally and in writing, 
which were not admissible as evidence 
against the respondents. As for instance 
^tbe Judge relied largely upon four let¬ 
ters written by Amersi to Dhanjibhai in 


November 1930. It is clear that these 
letters were not admissible in evidence 
against the respondents and yet the 
Judge drew therefrom an inference, 
which was very damaging to the respon¬ 
dents, viz. that the letters correctly re¬ 
presented the facts stated therein and 
that Manilal must have stated to Amersi 
that he would go and see Dhanjibhai 
and that matters had been cleared up 
between the parties. ‘ This is only one 
instance of the wrong admission of evi¬ 
dence with regard to statements alleged 
to have been made by Amersi in the ab¬ 
sence of the respondents and without 
any proof of their authority. 

Their Lordships realize to the full the 
importance of the fact that the trial 
Judge saw the witnesses and heard them 
give their evidence, but that importance 
is greatly diminished if it is found that 
the Judge’s decision in material respects 
is based on inadmissible evidence. Much! 
of the evidence of the other witnesses 
for the company is consistent with the 
position alleged by the respondents that 
they were interested in the firm ofM.P., 
but as creditors for money advanced to 
the firm and not as partners. This would 
entail frequent communications between 
the respondents and the firm of M. P. 
and in all probability the presence of 
one or other of the respondents at the 
shop of the firm of M. P. There remains 
to be considered the evidence of the res¬ 
pondents. It is clear to their Lordships 
that in some respects they did not 
adhere to the truth, and their Lordships 
appreciate the grounds on which the 
learned trial Judge did not accept their 
evidence. But the fact that the respon¬ 
dents did not give true evidence in mate- 
rial respects, though most material for 
consideration, is not sufficient to furnish 
the company with the evidence which 
was necessary to discharge the onus 
which lay upon them. 

By S. 109, Evidence Act, it is provided 
that when the question is whether per¬ 
sons are partners, landlord and tenant 
or principal and agent and it has been 
shown that they have been acting as 
such the burden of proving that they do 
not stand or have ceased to stand to 
each other in these relationships res¬ 
pectively Is on the person who affirms it. 
There is no doubt that in the first in¬ 
stance it was for the company to prove 
either (l) that the respondents were 
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partners in the said firm, or (2) that the 
respondents had been acting as such. 

Their Lordships after full considera¬ 
tion of the evidence are in agreement 
with the decision of the appellate Court 
in India, without adopting all the rea¬ 
sons of the said Court, that the com¬ 
pany did not discharge the onus which 
lay upon them in respect of either of 
the said issues. The result is that the 
appeal should be dismissed with costs, 
and they will humbly advise His Majesty 
accordingly. 

K.s. Appeal dismissed. 

Solicitors for Appellants — Watkins 
and Hunter. 

Solicitors for Eespondents— T.L. WiU 
son & Co. 
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15th July 1935 

Lords Thankerton and Wright 
AND Sir Shadi Lal 

Lakhmi Chand —Appellant. 

V. 

Mt. Anandi —Respondent. 

Privy Council Appeal No. 100 of 1932, 
Allahabad Appeal No. 32 of 1931. 

(a) Hindu Law — Maintenance — Widow 
loses right if she becomes unchaste. 

The right of a Hindu widow to maintenance 
is conditional upon her leading a life of chastity 
and she loses that right if she becomes un- 
chaste the onus of proving unchastity however 
rests not upon the widow, but upon the other 
party. _ [P 181 C 2] 

Sr (b) Hindu Law -Widow receiving income 
of estate for her life created for her by 
agreement between two brothers—She does 
not forfeit it by her subsequent unchastity. 

The right to receive maintenance is very dif¬ 
ferent from a vested estate in property. Under 
the Hindu law a widow having inherited a 
widow’s estate is not liable to forfeit it by rea¬ 
son of her subsequent unchastity. 

Where a widow was given an income of an 
estate for her lifetime by an agreement between 
two brothers and there was no provision in the 
document making chastity a condition of the 
enjoyment by her of the estate bestowed upon 
her: 

Held: that she did not forfeit it by reason of 
her subsequent unchastity. [P 181 C 2] 

J. G. Durai and Miss G. E. Miles — 
for Appellant. 

K. P. Jayaswal —for Respondent. 

Sir Shadi Lal .—On the 5th June 
1915, two brothers, Baldeo Sahai and 
Seth Laksbmi Chand, who constituted a 
joint Hindu family governed by the 
Mitakshara school of Hindu law, execu¬ 
ted a document providing for the dis¬ 


posal of their estate. It was presented 
for registration, on the 8th June, at the 
oflice of the sub-registrar, and was duly 
registered on the 9th June. This docu¬ 
ment, which has been variously des¬ 
cribed as an agreement or a joint will 
of the two brothers, stated, inter alia, 
that, in the event of one brother dying 
without leaving a male issue, his widow’s 
name should be substituted for that of 
the deceased husband in the public re¬ 
cords relating to the estate. Her interest 
in the estate was defined in the eighth 
paragraph of the instrument, and, as 
there is a controversy between the par¬ 
ties about the interpretation to be placed 
upon it, it is necessary to set it out in 
extenso: 

(8) We, both the parties, have, up to this time 
been jointly managing all the estate affairs and 
shall continue to manage it in the same way, 
provided no partition takes place. After the 
death of one party all managements relating to 
the estate shall be made by the surviving party. 
The wife of a deceased party shall have no right 
to get the property partitioned in the life of the 
other party, but shall continue to get her share 
of the profit from the other party after deduct¬ 
ing the expenses relating to the estate. If the 
other party evades the payment of the profits, 
she shall be entitled to seek remedy in Oourt 
only for recovery of profit. 

Before discussing 6he question raised 
on this appeal, it is desirable to state 
the circumstances which have led to the 
present litigation. It is common ground 
that Baldeo Sahai died on 10th June 
1915, without leaving male issue; and 
that the name of his widow, Mt. Anandi, 
was entered, instead of the name of the 
deceased, in the relevant revenue records. 
Laksbmi Chand did not however give her 
the profits to which she was entitled 
under the paragraph quoted above, and 
brought, in 1918, an action for a declara¬ 
tion that the transaction embodied in 
the document amounted to a testamen¬ 
tary disposition of the co-parcenary es¬ 
tate and could not take effect, as on the 
death of Baldeo Sahai, his brother be¬ 
came the sole owner of the entire joint 
estate by the rule of survivorship. This 
claim was rejected, not only by the trial 
Court, but also by the High Court. The 
plaintiff then preferred an appeal to 
His Majesty in Council, but that appeal 
too was dismissed on 15th March 1926. 
The judgment of the Privy Council dis¬ 
missing the appeal is reported in 53 I A 
123 (1) at p a ges 126-133 and will be 

1. Laksbmi Ohaud v. Mt. Anandi, 1926 P 0 51= 
95 I 0 566=63 I A 123=48 All 313 (PC). 
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referred to presently. In the meanwhile, her misoonduct has deprived her of the 
Mt. Anandi, who had not received any right to recover the profits. Their Lord- 
profits from her brother-in-law* had ships do not think that it is necessary 
oommenoed, in 1920, a suit to recover to discuss the evideoce on the 'issue of 
her share of the profits for the period of unchastity, as they are clear that the 
five years, from 11th June 1915, to 10th appeal must fail on the ground that the 
June 1920. The progress of the suit was charge of unchastity, even if it wore 
considerably delayed, and it was not established, would not cause a forfeiture 
until March 1928, that the trial Court of the estate she had got under the 
granted her a decree for Bs. 81,423-12-0. document. It is true that the right of a 
The appeal brought by Lakshmi Ghand Hindu widow to maintenance is con- 
against this decree was dismissed by the ditional upon her leading a life of 
High Court in February 1929. chastity, and that she loses that right 

Though defeated in his suit to im- if she becomes unchaste. The argument 
peach the validity of the deed of 5th advanced for the appellant, proceeding 
June 1915, Lakshmi Chand made no pay- as it does upon this rule of the Hindu 
ment of the profits even after the judg- law, is however irrelevant to the ques- 
ment pronounced by the Privy Council, tion before their Lordships. What the 
with the result that Mt. Anandi had to widow has been given in the present 
bring, in August 1926, another suit for case is not maintenance but the income 
profits for the period from 15th June of an estate specially created for her by 
1920 to 30th July 1926. In this suit she the two brothers. The nature of that 
obtained a decree for a sum exceeding estate has already been determined by 
one lakh of rupees. The above narrative this.Board in the previous case between 
does not however exhaust the list of the the parties, and it is sufficient to say 
oases between Lakshmi Chand and his that it was then decided finally that the 


sister-in-law. In May 1929, he instituted 
the present suit to defeat her right to 
recover profits, and the ground of at¬ 
tack put forward this time was that 
she had forfeited her right by reason of 
her re-marriage and uncbastity with one 


instrument in question contained an 
agreement between the two brothers 
that : 

Mt. Anandi should, on the death o! Baldeo 
Singh, have and enjoy for her life an interest In 
a moiety of the joint property equivalent to the 
interest which the widow of a sonless and 


Tara Chand. The trial Court and the 
High Court have concurred in holding 
that there was no re-marriage, and that 
point cannot be, and has not been, re- 
agitated before their Lordships. 

On the question of unchastity, the 
Subordinate Judge found in favour of 
the plaintiff, but the High Court after 
a survey of all the relevant circum¬ 
stances, felt no hesitation in deciding 
that the charge of unchastity was false. 
The learned Judges rightly held that, the 
onus of proving uncbastity rested upon 
the plaintiff, and they observed that the 
trial Judge 

in dealing with this issne has not always kept 
this fact in view that the onus in the matter lay 
upon Lakshmi Chand and not npon Mt, Anandi. 

The High Court also decided that. 
Mt. Anandi could not, by reason of 
uncbastity, be divested of the estate 
which was conferred upon her by the 
document executed by both the brothers. 
On this appeal against the judgment and 
the decree pronounced by the High 
'OoTirt, the plaintiff again repeats the 
.filiiTge of uncbastity and maintains that 


separated Hindu would have in her deceased 
husband’s estate, and that the interest which 
she obtained by the mutual agreement of Baldeo 
Sahai and Lakhsmi Chand should continue for 
her benefit for her life, notwithstanding the 
birth, if it should happen, of ‘male issue' to 
Lakhmi Chand. 

This is the estate she took under the 
instrument, and it is clear that the right 
to receive maintenance is very different 
from a vested estate in property. Under 
the Hindu law a widow having inherited 
a widow's estate is not liable to forfeit it 
by reason of her subsequent uncbastity, 
and there is no provision in the docu¬ 
ment making chastity a condition of the 
enjoyment by her of the estate bestowed 
upon her. The learned counsel for the 
appellant urges another ground for 
terminating Mt. Anandi’s estate, which 
was not mentioned in the Courts below. 
He maintains that, while the deed re¬ 
quired her to live in a dwelling house in 
Ebatauli, she gave up her residence there 
and migrated to a place called Paswara 
in order to prosecute her intrigue with 
her paramour; and that this circum¬ 
stance should operate as a forfeiture of 
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her estate. The deed no doubt allowed 
her to live in any house she might 
choose situated in a speciBed enclosure 
at Khatauli, and enjoined Lakshmi 
Chand not to turn her out of it.” But 
this was a right given to her, not an 
obligation imposed upon her. She was 
not bound always to live in the house 
in question. She however lived in it 
continuously for more than eleven years 
after the death of her husband, and left 
it only when she apprehended violence 
from the appellant. Moreover, there is 
no provision in the document which 
would warrant a forfeiture of her estate 
on that ground. The appellant has 
failed to show any reason for avoiding 
his liability to pay the income of a 
moiety of the entire estate to the res. 
pendent. They will therefore humbly 
advise His Majesty that the appeal be 
dismissed with costs. 

Appeal dismissed. 

Solicitors for Appellant — Douglas 
Grant & Dold. 

Solicitors for Respondent — Nehra 
& Co. 
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{From Rangoon) 

11th July 1935 

Lord Atkin, Sir John Wallis and 

Sir Shadi Lal 
Hoe Kim Seing —Appellant. 

V. 

Maung Ba Chit —Respondent. 

Privy Council Appeal No 76 of 1934, 

(a) Sale of Goods Ack (1930), S. 19-When 
property in goods passes—Intention of par¬ 
ties is decisive factor. 

intention ol the parties is the decisive 
factor in determining the time when the pro¬ 
perty in the goods passes to the buyer and if 
that intention is expressed in the contract it¬ 
self, no difficulty arises. But where the con¬ 
tract contains no such express provision, the 
intention has to be gathered from the conduct 
of the parties and the circumstances of the case. 

[P 183 0 2] 

(b) Sale of Goods Act (1930), Ss 20 to 24 
—Contract for sale of specific goods in deli¬ 
verable state—No express time as to when 
property passes to buyer mentioned — Price 
of goods fixed at certain rale—Quantity sold 
mentioned in notes exchanged between par- 
ties—Passing of property held did not de¬ 
pend on measurement. 

Where a contract for sale of specific goods 
which were in a deliverable state, did nob con¬ 
tain any express intention of the parties as to 
when the property was to pass to the buyer but 
the price of goods was expressed at certain rate 
and the quantity sold was mentioned in the 
notes exchanged between the parties: 


^ 3eld that it required only a simple calcula¬ 
tion to determine the total price paid and that 
the passing of the property did not depend upon 
the measurement to bo done by the seller. The 
measurement, if any, was to be made by the 
buyer in order to satisfy himself that he had got 
the quantity he bad bargained for, and that the 
price paid by him was really due. Such mea¬ 
surement did not affect the transfer of the 
property in the goods: Martineau, v. Kitchina. 
(1872) 7 Q B 436, Rel on. [p 184 C 1] 

L. DeGruyther and Pennell — for 
Appellant. 

R. W. Leach —for Respondent. 


Sir Shadi Lal. —This appeal from a 
judgment of the High Court of Judica¬ 
ture at Rangoon raises the question 
whether the property in certain paddy 
belonging to one Maung Po Ni had 
passed to the appellant, Hoe Kim Seing, 
before the date on which the estate of 
the former vested in the Official Re¬ 
ceiver who was appointed by the Court 
adjudging him an insolvent. The cir¬ 
cumstances, which have led to the dis¬ 
pute, may be briefly stated. Maung Po 
Ni (hereinafter called Po Ni) was a cul¬ 
tivator of paddy in Burma and also 
dealt in the purchase and sale of that 
commodity. He made his purchases 
with borrowed capital, and in 1930 he 
was indebted to several persons, includ¬ 
ing the appellant who was a merchant 
doing business on a large scale in the 
purchase of paddy. He had advanced 
about two lakhs of rupees to Po Ni 
for purchase of paddy, which was to be 
delivered by the debtor to the creditor 
in satisfaction of the debt. 

It appears that Po Ni was unable to 
discharge his liabilities, and accordingly 
on 22nd July 1930, he presented to the 
Court of the District Judge at Pegu a 
petition to be adjudged an insolvent. 
On l6th August 1930, the Court made 
an order of adjudication, and appointed 
the respondent Maung Ba Chib to be 
the Receiver of the insolvent’s estate. 
This order took efifeot from 22Dd July 
1930, the date of the presentation of the 
petition; and it is clear that the whole 
of the property, which belonged to the 
"insolvent at that date, vested in the 
Official Receiver. 

Now, it may be stated at the outset, 
that this appeal is not concerned with 
the insolvent’s paddy which was stored 
at Nyaunglebin in the Pegu district, and 
that the dispute between the parties is 
now oonflned to the paddy which was 
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ctored at another place called Feinzalok 
fiitiiated in the same district. That 
paddy consisted of 28,000 baskets, and 
it is common ground that 21,000 baskets 
thereof were stored in a granary having 
three compartments, each containing 
7,000 baskets, and that the remaining 
7,000 baskets were stored in another go- 
down. The paddy stored in the granary 
of three compartments was originally 
the property of one Po Thin, who, on 
24th April 1930, entered into a contract 
with Po Ni for its sale. On that date 
the seller e:iecuted in favour of 'the 
buyer a document called ‘ Sold Note", 
and the latter executed a corresponding 
document called “Bought Note". These 
notes recorded the sale of the paddy to 
Po Ni at the price of Bs. 160 for 100 
baskets, and the receipt by the seller of 
Bs. 2,100 as earnest money. The parties 
are agreed that the seller subsequently 
got, in part payment of the price, 
Bs. 12,000 on 24th May, Bs. 2,000 on 
16th June, and Bs. 9,000 on 22Qd June. 
After making these payments, the pur¬ 
chaser was liable to pay only Bs. 8,500, 
which represented the balance of the 
price for 21,000 baskets of paddy. 

The second lot of paddy measuring 
about 7,000 baskets belonged to one 
Hubba, and he sold it to Po Ni on 25th 
April 1930, at the same rate, viz. at 
Bs. 160 for 100 baskets. The notes ex¬ 
changed between the parties contained 
similar terms, except that the seller 
received on that date Bs. 600 as earnest 
money. There is ample evidence, and 
indeed it is not disputed, that the buyer 
paid to the seller also another sum, 
Ba. 100, on that very date, and Rs. 6,000 
on 2l8t May 1930. The balance of the 
price to be paid by him was therefore 
reduced to Bs. 4,500. Of this lot of 
paddy, 1,164 and 720 baskets were re¬ 
ceived by him on 26th May and 27th 
May 1930, respectively, and consigned 
by him to the appellant at Bangoon. 
The paddy which then remained in the 
godown was about 6,116 baskets. 

This was the state of things on 6th 
July 1930, when the appellant, Hoe 
Kim Seing, learned at Pegu that the 
creditors of Po Ni had attached the 
paddy which was stored at Nyaunglebin. 
The appellant, who bad to recover from 
i|im a large sum of money, was naturally 
fll^zioas to obtain immediate possession 


of the paddy stored at Peinzalok, which 
bis debtor had purchased, either at his 
instance, or with the money advanced 
by hiln. Accordingly, he forthwith sent 
his agent, Bun Kyan, with Bs. 15,000 to 
Peinzalok, and instructed him to pay 
the balance of the price due to Po Thin 
and Hubba, in order to take delivery of 
the goods sold by them. On the afternoon 
of that day, Bun Kyan accompanied by 
Po Ni arrived at Peinzalok, and paid 
Rs. 8,500 the balance of the price, and 
Rs. 300 interest on that sum to Po Thin, 
and Rs. 4,600 to Hubba ; and thereby 
satisfied in full the claims of both the 
vendors. The receipt of the money was 
duly endorsed by each vendor on his 
“Sold Note." It was not until after 5th 
July 1930, that part of the paddy stored 
at Peinzalok was attached at the in¬ 
stance of certain other creditors of Po Ni, 
who had sued him for the recovery of 
the debts due to them. It appears that 
on 6th July, 10.000 baskets out of the 
paddy, which originally belonged to Po 
Thin, were attached ; and that two days 
later some paddy out of each lot was 
attached. 

This, in brief, is the history of the 
paddy which is'the subject of contro¬ 
versy between the parties, and the ques¬ 
tion is whether the property in the 
goods had passed to the appellant on 
5th July. The District Judge answered 
the question in the affirmative, but the 
High Court dissented from that view 
and held that the property would not 
pass from the seller to the buyer unless, 
and except in so far as the measurement 
of the paddy” was effected before the 
attachment. Now, the rule for deter¬ 
mining the time when the property in 
the goods passes to the buyer is con¬ 
tained in S. 19, Sale of Goods Act 3 of 
1930. That section provides that in 
the case of a contract for the sale of 
specific or ascertained goods the property 
in them is transferred bo the buyer at 
such time as the parties to the contract 
intend it to be transferred. It is there¬ 
fore clear that the intenbion of the par¬ 
ties is the decisive factor in determining 
the issue ; and, if that intention is ex¬ 
pressed in the contract itself, no diffi¬ 
culty arises. But where the contract 
contains no such express provision, the 
intention has to be gathered from the 
conduct of the parties and the circum¬ 
stances of the case. 
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The rules for ascertainiug the inten¬ 
tion are embodied in Ss. 20 to 24 of the 
Act, and one of these rules is to the 
effect that where there is a contract for 
the sale of specihc goods in a deliver¬ 
able state, but the seller is bound to 
weigh, measure, test or do some other 
act or thing with reference to the goods 
for the purpose of ascertaining the price, 
the property does not pass until such 
act or thing is done and the buyer has 
notice thereof : vide S. 22 of the Act. 
It is this rule which has been invoked 
by the learned Judges of the High Court 
for deciding that the appellant should 
be held to be the owner of only the 
paddy which had been measured before 
the attachment. 

The contracts in the present case were 
admittedly for the sale of speciBc goods 
which were in a deliverable state, but 
their Lordships after perusing the docu¬ 
ments containing the terms of the con¬ 
tracts are unable to find any express 
intention of the parties as to the time 
when the property was to pass to the 
buyer. The documents, not only are 
couched in inelegant and ambiguous 
language, but appear to be unintelligible 
in important particulars. There is how¬ 
ever nothing to indicate that the goods 
were to be measured for the purpose of 
ascertaining their price, or that the 
measurement, if any, was to be done by 
the sellers. It is true that the price of 
the paddy was fixed at the rate of Rg.160 
for lOO baskets, but the quantity of the 
paddy in each lot was declared in the 
notes exchanged between the parties to 
the contract, and it required only a 
simple calculation to determine the total 
price to be paid for each lot. Indeed, 
the parties understood that it was the 
price for the quantity mentioned in the 
relevant note which was to be paid by 
the buyer to the seller ; and, it appears 
that, on 5th July 1930, when the balance 
of the price thus calculated was paid in 
each case, the seller parted with the 
goods without retaining any lien upon 
them. The measurement, if any, was 
to be made by the buyer in order to 
satisfy himself that he had got the 
quantity he had bargained for, and that 
the price paid by him was really due to 
each of the sellers. Such measurement 
did not affect the transfer of the pro- 
iperty in the goods. 

Moreover, the rule relied upon by the 


High Court, being only a rule for ascer. 
taining prima facie the intention of the 
parties must yield to any contrary in¬ 
tention which may be gathered from 
the circumstances of the case. The ques¬ 
tion in each case is what was the real 
intention of the parties, and what inten¬ 
tion must, in the absence of an express 
term in the contract, depend upon the 
peculiar features of each transaction. 
As observed by Gockburn, 0. J., in 7 
Q. B. 436 (l) at pp. 449 and 450 : 

There is nothing to prevent a man from 
passing the property in the thing which he 
proposes to sell and the buyer proposes to buy> 
although the price may remain to be ascertained 
afterwards. We are dealing with the case of a 
specific chattel. I agree to sell to a man a specific 
thing—say, a stack.of hay, or a stack of corn ? I 
agree to sell him that specific thing, and he 
agrees to by it ; the price undoubtedly remains 
an element of the contract, but we agree, Instead 
of fixing upon a precise sum, that the sum shall 
be ascertained by a subsequent measurement. 
What is there to prevent the parties from agree* 
ing that the property shall pass from one to the 
other, although the price is afterwards to be 
ascertained by measurement ? I take it that is 
the broad substantial distinction. If, with a 
view to the appropriation of the thing, the 
measurement is to be made as well as the price 
ascertained, the passing of the property being a 
question of intention between the parties, it did 
not pass because the parties did not intend it to 
pass. But if you can gather from the whole 
circumstances of the transaction that they in* 
tended that the property should pass, and the 
price should afterwards be ascertained, what is 
there in principle, what is there in common 
sense or practical convenience which should 
prevent that intention from having effect ? 

Now, the circumstances of the present 
case make it clear that the parties to 
the contract intended that the appel¬ 
lant should become the owner of the 
goods on payment of the balance of 
the price. The major portion of the 
price in respect of each lot of the 
paddy had already been paid by Po Ni, 
and there is ample evidence to show 
that all the persons interested in the 
paddy, viz. Po Thin, fiubba and Po 
Ni, met on the afternoon of 5th July 
1930, in order to transfer the goods to 
the appellant who had advanced'a large 
sum of money for their purchase. The 
price still due to each of the sellers was 
then calculated and promptly paid by 
the appellant’s agent so that the pro¬ 
perty in the goods should pass to Po Ni 
and from him to the appellant. Noth¬ 
ing remained to be done by the sellers 

1. Martioeau v. Kitchisg, (1872) 7 Q B 436=41 
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to'oomplete bhe transfer of the ownev- 
abip to the appellant; and it can hardly 
be suggested that he made the payment 
on that date to benefit the other credi¬ 
tors of Po Ni by facilitating the seizure 
of the goods in satisfaction of their 
claims. The suggestion is too fantastic 
to deserve any serious consideration. 

Their Lordships are satisfied that the 
appellant paid the money on 5th July 
1980, to discharge the claims of the 
sellers for the balance of the price, and 
to acquire the property in the goods. It 
is obvious that the intention of the par¬ 
ties was that he should become the 
owner of the paddy as soon as he had 
made the payment. The passing of the 
property did not depend upon the 
measurement; and neither the attach, 
ments nor the order of adjudication 
could adversely affect the title which 
bad vested in him. 

In the result the appeal should be 
allowed, the judgment of the High 
Court set aside, and that of the trial 
Judge restored. The Official Receiver 
must pay the costs incurred by the ap¬ 
pellant here as well as in India. Their 
Lordships will humbly advise His 
Majesty accordingly. 

K.s, Appeal allowed. 

Solicitors for Appellant— J. E. Lam¬ 
bert. 

Solicitors for Respondent — Cutler, 
AlUngham & Ford. 
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(From Allahabad) 

23rd July 1935 

Lord Macmillan, Sir John Wallis 
AND Sir Shadi Lal. 

Atma Ram —Appellant. 

V. 

Beni Prasad and others —Respondents. 

Privy Council Appeal No. 64 of 1934, 
Allahabad Appeal No. 36 of 1933. 

sjt (a) U. P. Court of Wards Act (4 of 
1912), S. 55—Suit filed by Collector for pot* 
aettioo of property at repretenting two 
widow# — Application to withdraw by Col¬ 
lector — Nearett revertioner bat right to be 
added at plaintiff and continue tuit. 

Where a Collector applies to withdraw a suit 
filed by him under S. 55 for possession of cer¬ 
tain properties as representing two widows and 
the nearest reversioner applies to be added as a 
plaintiff and cdntlnoe the suit; the suit filed on 
behalf of the widows by the Collector is a re- 

fi ientative one in which the neatest reversioner 
interested, and a decree properly obtained 
Inst the widows would be binding on him as 
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next reversioner. On the other hand if the suit 
succeeds, bis right as the next reversioner of the 
widow’s late husband would bo established. In 
these circumstances, the reversionor has a right 
ex debito justitiae to be added as a plaintiff, and 
given an opportunity of continuing the suit : 
1918 P C 87, Foil. [P J8G C 2, P 187 0 IJ 

(b) Civil P. C. (1908), S. 115 and O. 1, 

R. 10—Application to be added as parties— 
Judge summarily dismissing it acts with 
material irregularity. 

Where a Judge deals with an application to be 
added as party to a suit summarily and dis¬ 
misses it, he acts with material irregularity. 

. [P 186 C 2] 

(c) U. P. Court of Wards Act (4 of 1912), 

S. 55—Application by Collector to withdraw 
suit filed as representing two widows under 
wardship —Application by widows under 
wardship to be made plaintiffs dismissed— 
Subsequent application after end of wardship 
competent. 

Where a Collector applies to withdraw a suit 
filed by him under S. 55 as representing two 
widows under wardship and the widows apply 
to be made plaintiffs in the suit, the dismissal 
of their application while they are under ward¬ 
ship will not prejudice their application to be 
made plaintiffs made after their wardship has 
come to an end. [F 187 Cl] 

A. ill. Dunne, J. ill. Parikh and Tej 
Bahadur Sapru —for Appellant. 

L. DeGruyther and W. Wallach — for 
Respondents. 

Sir John Wallis . —This is an appeal 
from the judgment of the High Court at 
Allahabad in the exercise of its powers 
of revision under S. 115, Civil P. C., and 
raises questions as to the High Court’s 
interpretation of the section, and as to 
the claim of a next reversioner to carry 
on at his own expense a suit which had 
been filed by the Collector under the 
local Court of Wards Act as representing 
two widows for possession of the suit 
properties which were alleged to form 
part of the estate of their deceased 
husband, in consequence of the Collector 
having applied to withdraw the suit. 
The suit bad been instituted by the 
Collector of Saharanpur under S. 65, 
United Provinces Court of Wards Act 
on behalf of Jaimala Kuer and Chando 
Kuer, who were the surviving widows 
of Janeshwar Das and are hereinafter 
referred to as the widows, to recover 
certain properties in possession of three 
of the defendants which were alleged to 
be part of the estate of their deceased 
husband. 

The case made in the plaint was that 
the plaint properties had belonged to 
Dip Ghand who died in 1907 and that* 
on the death of bis widow, Dbanni 
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Euer, who died on 20th Jannary 1920, 
Janeahwar, the husband of the widows, 
and his brother Budri Das, who were 
Dip Chand’s nearest reversioners, became 
entitled to succeed to thesuit properties. 
Dip Chand had been adopted into their 
family, and it was alleged that his 
natural father Mukand Lai, who was 
his guardian had taken advantage of 
his minority and the minority of his 
widow, to pub his other sons Atma Ram 
and Abhai NarJan, defendants 1 and 2, 
in possession of the suit'properties. The 
suit was brought on behalf of the 
widows of Janashwar, one of the rever¬ 
sioners, safeguarding the rights of Phal- 
wanti Kuer, the widow of Badri Das, 
the other reversioner who was impleaded 
as defendant 3. 

The plaint was filed by the Collector 
on 20th January 1932, and on 19bh April 
he applied that the case should be struck 
off as the Board of Revenue, which was 
the Court of Wards, had sanctioned the 
withdrawal of the suit. On the same 
day the widows put in an application to 
be substituted as plaintiffs. On 9th 
May, in compliance with the Court’s 
order, the Collector filed through the 
Government Pleader his objection to 
the widows' application on the ground 
that they were debarred from suing un¬ 
der S. 55, Court of Wards Act, that the 
Collector as plaintiff bad an absolute 
power of withdrawal under 0. 23, R. 1, 
and that the widows were not proper 
or nefiessary parties under O. 1, R. 10. 
On the same day the widows joined 
with Beni Prasad, who claimed to be the 
nearest reversioner of their husband 
Janesbwar and his brother Badri, and 
entitled to succeed to their estates on 
the death of their widows, in filing a 
fresh application that they might be 
joined as plaintiffs and the conduct of 
the suit given to any one of them. This 
application was supported by a lengthy 
affidavit to which their Lordships do 
nob propose to refer, seeing that the 
Collector was not served with a copy 
and had no opportunity of answering it, 
as the Subordinate Judge at once pro¬ 
ceeded to hear arguments on all these 
applications and reserved judgment 
w’hich be delivered two days later. 

The Subordinate Judge held that the 
Collector under O. 23, R. 1, was entitled 
to withdraw the suit, and as S. 55, Court 
of Wards Act prevented the widows, 


who were wards of the Court, suing in 
their own names, they could not be sub¬ 
stituted as plaintiffs. He also rejected 
the application of Beni Prasad, the next 
reversioner, as he was nob a party to the 
suit, and it was not shown that there 
bad been any arrangement creating a 
devolution of interest in his favour dur¬ 
ing the pendency of the suit under 0. 22, 
R. 10. He accordingly rejected the 
application of the widows and of Beni 
Prasad, and passed a decree dismissing 
the suit which, if allowed to stand, might 
under the Code have finally barred the 
widows’ claim without any adjudication 
on the merits, as no leave to file a fresh 
suit was applied for or given. 

The widows then applied to the 
High Court to revise the judgment of 
the Subordinate Judge under S. 115, 
Civil P. jC. Beni Prasad, whom they 
impleaded as respondent 6, was after, 
wards transposed as an applicant for 
revision along with the widows. It was 
alleged in the application that in refus¬ 
ing to make the applicants parties to 
the suit and to substitute them as plain- 
tiffs, the Subordinate Judge had failed 
to exercise a jurisdiction vested in him 
by law: Cl. (b); and had acted illegally or 
with material irregularity in the exer¬ 
cise of his jurisdiction: Cl. (c). 

For the reasons stated in their judg¬ 
ment the High Court dismissed the ap¬ 
plication of the widows. The widows 
have not appealed against this decision 
and their Lordships are accordingly not 
called upon to review it nor do they ex¬ 
press any opinion as to the soundness 
of the grounds upon which it proceeded. 
As regards Beni Prasad’s application the 
High Court held that it had nob received 
a proper hearing or consideration in the 
Court below, and that the Subordinate 
Judge had totally misapprehended the 
nature of his application and dealt with 
it summarily. They accordingly held 
that they had jurisdiction to entertain 
his application. Their Lordships are of 
opinion that the High Court rightly so 
held inasmuch as the Subordinate Judge 
in disposing as he did of Beni Prasad's 
application aoted with material irregu¬ 
larity. On the merits of Beni Prasad’s 
application, the learned Judges rightly 
pointed out that the suit filed on be¬ 
half of the widows by the Collector 
was a representative one in which 
Beni Prasad, as nearest reversioner, was 
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interesbedi and that a decree properly 
obtained against the widows would be 
binding on him as next reversioner. This 
was expressly ruled by this Board in 45 
I A 168 (l). On the other hand if the 
suit Buoceeded, his right as the next 
reversioner of the plaintiffs' husband 
would be established. In these ciroum- 
atanoes, Beni Prasad had a right ex de- 
bito justitice to be added as a plaintiff, 
and given an opportunity of continuing 
the suit if so advised. Their Lordships 
accordingly find themselves in agreement 
with the result of the judgment of the 
High Court on the merits of Beni Pra¬ 
sad’s application. 

It has next to be .considered what was 
the proper order for the High Court to 
make in this representative suit when, 
owing to the incapacity for the time be¬ 
ing of the widows to maintain it and the 
withdrawal of the Collector from the 
position of plaintiff representing them, 
the next reversioner was to be made a 
plaintiff. What the High Court did was, 
without reversing the decree of the lower 
Court dismissing the suit, to order that 
Beni Prasad should be made a plaintiff 
in the suit and the suit be tried as bet¬ 
ween Beni Prasad on the one hand and 
the original defendants on the obher. 
But Beni Prasad could not be made a 
party to % suit which, having been dis¬ 
missed, no longer existed. To make the 
judgment of the High Court effective it 
is necessary that the decree of the Sub¬ 
ordinate Judge dismissing the suit should 
be recalled. Beni Prasad having been 
made a party as plaintiff, the Collector 
may then be dismissed from the suit, 
which will proceed at the instance of 
Beni Prasad. The widows are no longer 
under the supervision of the Court of 
Wards and as they can now act for 
themselves, it will be for them, if they 
are so advised, to renew their applica¬ 
tion to have themselves added as plain¬ 
tiffs to the suit, and the Court will no 
doubt give due oonsideration to any such 
application by them. The dismissal of 
their application while they were under 
wardship will not prejudice their ap¬ 
plication to be made plaintiffs now that 
their wardship has come to an end. In 
these ciroumstanoes their Lordships will 
bnmbly advise His Majesty that the 
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decree of the High Court be varied so as 
to read as follows: 

It is ordered that the decree of the Subordi* 
Date Judge of Saharaupur dismissing the suit be 
recalled, that Beni Prasad be added as a plain¬ 
tiff in the suit, that the Collector of Saharanpur 
be dismissed from the suit, that the application 
of Mt. Jaimala Kuer and Mt. Cbando Kuer as 
originally presented be dismissed without pre¬ 
judice to their applying anew to be made parties 
as plaintiffs to the suit along with Beni Prasad 
now that they are no longer under wardship. 

The order as to costs in the High 
Court will stand but the appellant will 
pay the costs of the respondents in the 
present appeal. 

K.S. Decree varied. 

Solicitors for Appellant — My. S. L. 
Polak & Co. 

Solicitors for Respondents — T. L. 
Wilson & Co. 
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{From Oudh: 1932 Oudh 327) 

23rd July 1935 

Lord Thankerton, Sir John Wallis 
AND Sir Shadi Lal 

(Kunivar) Rameshivar Bakhsh Singh 
and oi/im^Appellants. 

V. 

(Thakurain) Balraj Knar and others 
Respondents. 

Privy Council Appeal No. 81 of 1933; 
Oudh Appeal No. 7 of 1932. 

(a) Will-Construction—Court should find 
out intention of testator from words used in 
document—Will must be taken as a whole • 
Where ail parts in will cannot be recon¬ 
ciled, latter must prevail. 

In interpreting a will it is the duty of the 
Court to find out the intention of the testator. 
That intention is to be gathered from the lang¬ 
uage used by the testator, because it U the words 
used in theinstrument, by which he has conveyed 
the expression of his wishes. The meaning to bo 
attached to the words may however be affected 
by surrounding circumstances and, when this is 
the case, those circumstances should be taken 
into consideration. The meaning of any clause 
in a will is to be collected from the entire in¬ 
strument; and all the parts of a will are to be 
construed with reference to each other and so as, 
if possible, to form one consistent whole. Where 
it is not possible to reconcile all the parts, the 
latter must prevail. CP ^ 

(b) Will — Construction — Language in 
body of will doubtful as to nature of estate 
— But such estate clearly mentioned in codi¬ 
cil must be taken as giving true intention of 
testator. 

V^here the language used in the body of a will 
threw some doubt on the nature of the estate 
conferred on his wife, but the codicil, which 
stated in explicit terms that the testator had by 
the will declared his wife to be “permanent 
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owner” of the estate like himself aod be himself 
was admittedly the absolute owner of bis pro¬ 
perty: 

Held', that this was the testator's own inter¬ 
pretation of the language used by him in his 
will, and this interpretation must be treated as 
authoritative and that the testator intended to 
bestow an absolute estate of inheritance upon 
the lady. [P IQO C 1] 

(c) Will — Absolute estate conferred — 
Clauses repugnant to it do not cut down 
estate but are invalid. 

Where an absolute estate is created by a will 
in favour of the devisee, the clauses in the will 
which are repugnant to such absolute estate 
cannot cut down the estate; but they must be 
held to be invalid. [P 190 C 2] 

ir. A. Upjohn and M. A. Jinnak —for 
Appellants. 

L. DcGruyther, S. Hyam and C. Nai- 
mullah —for Respondents. 

Sir Shadi Lai.— On 4th June 1918, 
one Babu Indarsen Singh, a fcalukdar of 
the estate of Dhaurwa situate in the 
Province of Oudh, died, leaving him 
surviving two widows, Annapurna Kuar 
and Balraj Kuar, and two daughters, 
namely, Brijraj Kuar by his deceased 
wife Jadunath Kuar, and Hemraj Kuar 
by his wife Balraj Kuar. The senior 
widow, Annapurna Kuar, succeeded to 
the entire property of her deceased hus¬ 
band; and on 22Dd November 1923, she 
made a will by which she devised the 
property in dispute to the junior widow, 
Balraj Kuar, for her life, and, after the 
latter 9 death, to the two daughters of 
her husband in equal shares as absolute 
owners. In June 1929, Annapurna Kuar 
died, and the estate left by her was 
claimed by the surviving widow, but her 
claim was resisted by the sons of Babu 
Indarsen Singh’s daughter, Brijraj Kuar. 
The revenue authorities, who dealt with 
the dispute in the first instance, accep¬ 
ted the counter-claim made by the sons 
of Brijraj Kuar; and directed that the 
mutation of the estate should be effected 
in their favour. 

Thereupon, Balraj Kuar commenced, 
in May 1930, the present action to re¬ 
cover possession of the property. She 
founded her title upon the will made in 
her favour by Annapurnk Kuar in Nov. 
ember 1923, and it is common ground 
that she would be entitled to succeed to 
the estate, if Annapurna Kuar was com¬ 
petent to make the testamentary dis¬ 
position in her favour. It is however 
clear that she could make the devise in 
question only if she had got an absolute 
esbat-,. from her husband. 


Now, it is an undisputed fact that 
Babu Indarsen Singh made a will on 
15th March 1899, and that it was fol¬ 
lowed by a codicil on 29th September 
1910. The crucial question is whether 
the testator thereby conferred upon 
Annapurna Kuar an absolute estate in 
his property. The answer to the ques¬ 
tion depends upon the interpretation to 
be placed upon bis will, which must be 
read along with his codicil. The parties 
are agreed that both these documents 
were executed by him, and that be was 
competent to do so. The trial Judge, 
after an elaborate discussion of the 
terms of both the will and the codicil, 
reached the conclusion that the testator 
gave his senior widow an absolute estate 
of inheritance, and that conclusion has 
been endorsed on appeal by a Division 
Bench of the Chief Court of Oudh. On 
this appeal preferred by the defendants, 
their Lordships have carefully examined 
the scope and effect of the various 
clauses contained in the will and also 
the codicil in the light of the arguments 
advanced by the learned counsel on 
both sides ; and are not prepared to 
dissent from the concurrent decisions of 
the Courts in India. 

The language of the codicil, as will be 
seen presently, does nob create any 
difficulty; but the clauses of^ the will 
making dispositions of the property have 
given rise to a controversy between the 
parties. The will is couched in high- 
flown Urdu language, but its translation 
embodied in the judgment of the trial 
Judge was, as stated by the learned 
Judges of the appellate Court, “accepted 
to be correct for all practical purposes” 
by both the parties in the Courts below. 
The testator, after describing his pro¬ 
perty, proceeds to dispose of it as follows: 

In respect of all this property I make a will 
according to the conditions below in favour of 
my high placed wife Mt. Annapurna Kuar 
Sabiba, daughter of Sardar 8hivji Singh, foi 
whom I have great afiection and love, and who 
has looked upon serving me in every way and 
giving me satisfaction as her main duty, and has 
given preference to it over her comfort, health 
and heartfelt desires; and in future also Judging 
from her refined and sound common sense and 
her far reaching and subtle intellect as well as 
from her genuine, artless and unadulterated 
afiection for me, I have this strong hope that 
this very condition of hers in accordance with 
my temperament shall continue all throughout 
my life without any change or alteration. 

1. If, God forbid, I do not have any male issue 
or if one is born and dies thereafter, then my' 
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afptesaid high placed wife, namely Mt, Anna¬ 
purna Euar, shall after me always remain in 
poseession and enjoyment of my aforesaid estates 
and landed property which I shall possess at 
present and might possess in future with full 
powers of transfer of every description forever in 
this way, that she may, on the occasion of any 
suitable and proper necessity arising, sell any 
ehaie or part of the land or the entire estate, or 
she may make any other kind of transfer or may 
appoint anyone as her successor except any male 
or female issue of my uncle B. Chandrez Singh 
(whom, God forgive and on whom may He have 
mercy). 

2. In the event of no male issue of mine exis¬ 
ting, the said high-placed wife after her own 
possession and enjoyment of the estate is au¬ 
thorised to select any one of my daughter’s issue 
as her successor. 

S. In case the said wife does not do so, and in 
the event of my daughter or daughters having 
more than one issue then the said children after 
the death of my high-placed wife will possess 
and enjoy my estate and property in the same 
manner and subject to the same conditions as 
my own child or children would have held 
possession of the property. 

4. If, God forbid, there be no male or female 
issue even from the daughter, then the said 
high-placed wife, without regard to the coudi- 
tions and limitations laid down in the second 
and third clauses mentioned in this instrument, 
shall have power to transfer by any means her 
estate to her own family or to any stranger or 
to appoint any one as her successor. 

5. in no case and under no circumstances and 
for no reason whatsoever shall any right of 
inheritance in my estate, property or thing 
devolve on any male or female descendant of my 
uncle B. Obandrez Singh (whom God forgive and 
on whom may He have mercy) but solely on my 
male or female issue : nor shall the said high- 
placed wife be competent to transfer under any 
circumstances, and for any reason any right 
mentioned in this deed to any descendant, male 
or female, of my said uncle B. Chandrez Singh. 

These are the material provisions of 
the will, and they have to be considered 
with the document of 29th September 
1910, which is described by the testator 
as a deed of declaration or acknowledg¬ 
ment, bub is admitted to be a codicil. 
This instrument, the language of which 

is free from ambiguity, is in these terms: 

By virtue of this deed of declaration or 
acknowledgment I hereby make manifest and 
known (to all and sundry) that 1 have by means 
of the will of 15th March 1899, appointed and 
declared my wife Thakurain Annapurna Kuat 
permanent owner; like myself she has and will 
oontinue to have proprietary rights of an owner 
in my entire talnkdari estate and properties 
both moveable and immovable situated in ... . 
But of course if a male child were to be born to 
me from the womb of Thakurain Annapnrna 
Kuar either before or after the birth of a son 
from the womb 6f my second wife Thakurain 
Balraj Euar, then that son will be the peima- 
uent owner (of my estate) and in any case my 
feoond wife will be entitled to a maintenanoe 
‘ Jidowanoe (from the estate). 


And if no.son is born to me from the womb of 
Thakurain Annapurna Kuar (but) a son is born 
to me from the womb of Thakurain Balraj Kuar, 
then he alone will be the permanent owner of 
the estate and property mentioned above. 

The sons of my uncles' sons neither have nor 
shall have, under any circumstances, any right 
or interest in my property and estate. ' 

These two documents constitute the 
testamentary instrument, and in inter¬ 
preting them it is the duty of the Court 
to find out the intention of the testator. 
It is clear that that intention is to be 
gathered from the language used by the 
testator, because it is the words used in 
the instrument by which he has con¬ 
veyed the expression of his wishes. The 
meaning to be attached to the words 
may however be affected by surrounding 
circumstances; and, when this is the 
case, thoeeciroumstancesshould be taken 
into consideration. As laid down byt 
S. 82, Succession Act, the meaning of' 
any clause in a will is to be collected^ 
from the entire instrument: and all the; 
parts of a will are to be construed with 
reference to each other and so as, if 
possible, to form one consistent whole. 
Where it is not possible to reconcile all 
the parts, the latter must prevail. 

Now, a perusal of the will and the 
codicil leaves no doubt that the testator 
was most anxious that no part of his 
estate should, in any event, go to his 
uncle Chandrez Singh or to his descen¬ 
dants. This was the overriding consi¬ 
deration as revealed by the documents, 
and he did not want to leave any loop¬ 
hole which would enable them to get his 
property either by succession or by 
transfer. It is also clear that his wife 
Annapurna Kuar, to whom he refers in 
eulogistic terms, was the chief object of 
his bounty, and that he desired to bene¬ 
fit her as far as possible. 

It is however argued that he gave her 
only a restricted and not an absolute, 
estate; and that argument rests upon 
the phrase *‘on the occasion of any 
suitable and proper necessity arising” 
which is found in Cl. 1 of the will. It 
cannot be seriously disputed that, in the 
absence of that phrase, the language of 
the clause in question is wide enough to 
confer upon her an absolute estate of 
inheritance. The learned Judges of the 
Chief Court hold that the testator did 
not intend to restrict her estate, but 
gave her “the power to decide as to 
whether suitable and proper necessity” 
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for a sale has or has nofc arisen. What¬ 
ever may he the exact meaning of the 
phrase, it limits only her power of sale, 
but does not qualify the right of making 
any other kind of transfer or of appoint¬ 
ing a successor. Indeed, the language of 
the phrase appears to be wholly inappro¬ 
priate in its application to the power of 
appointing a successor. The view that 
he intended to give her an absolute 
estate of inheritance receives confirma¬ 
tion from the expressions 'her suc¬ 
cessor” and ‘her estate” which are to be 
found in Cls. 1, 2 and 4. 

All doubt on the subject is however 
dispelled by the codicil, which states in 
explicit terms that the testator had, by 
the will of 15th March 1899, declared 
bis wife Annapurna Kuar to be “perma¬ 
nent owner” of the estate like himself. 
He himself was admittedly the absolute 
owner of his property, and he makes it 
clear in this document that he intended 
to give her an estate similar to his own. 
This is the testator’s own interpretation 
of the language used by him in his will, 
and this interpretation must be treated 
as authoritative. Their Lordships ob¬ 
serve that the trial Judge and also both 
the Judges of the Court of appeal were 
familiar with the language used by the 
testator, and their opinion, as to the 
meaning of the clause, is entitled to 
great weight. They are unanimous that 
the testator intended to bestow an abso¬ 
lute estate of inheritance upon the lady, 
and the appellant has not satisfied 
their Lordships that that decision is 
erroneous. 

It is true that some of the later pro¬ 
visions of the will appear to be in con¬ 
flict with the absolute estate given to 
her by Cl. 1. While Cl. 2 is merely 
permissive. Cl. 3 can have no operation, 
if she takes the estate as an absolute 
owner. In the event of her dying with¬ 
out disposing of the property or ap¬ 
pointing a successor, the estate would 
descend to her heirs ab intestato, and 
not to the persons mentioned in 01. 3. 
Nor can 01. 4 take effect, as the power 
to transfer or to appoint a successor, 
which it seeks to confer, has already been 
given to her by the wide language of 
Cl. 1; and the provision in Cl. 4 appears 
to be a surplusage. 

There can, however, be no doubt that 
if these clauses are repugnant to the 
absolute estate created in favour of the 
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lady, they cannot cut down that estate 
and must consequently be held to be 
invalid. For the reasons stated above, 
their Lordships concur with the Courts 
in India that Annapurna Kuar, took an 
absolute estate of inheritance under the 
testamentary instrument of her husband 
and that she was competent to make 
the devise invoked by the respondent. 
They will therefore humbly advise His 
Majesty that the appeal should be dis¬ 
missed with costs. 

K.S. Appeal dismissed. 

Solicitors for Appellants— T. L. WiU 
son & Co. 

Solicitors for Respondents — Barrow 
Rogers & Nevill. 
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28th June 1935 

Lords Merrivale and Alness, Sir 
Lancelot Sanderson, Sir George 
Lowndes and Sir Shadi Lal. 

Krishnayya Rao and another —Appel¬ 
lants. 

♦ 

V. 

Venkata Kumara Makipathi Surya 
Rao —Respondent. 

Privy Council Appeal No. 44 of 1930. 

(a) Evidence Acl (1872), S. 112—Que«- 
tion whether A is legitimate son of £—Evi¬ 
dence of impotence of B even if admissible 
held not sufficient to prove that A could 
not be aurasa son of B. 

Where the question in dispute was as to whe¬ 
ther A was the legitimate son of B even if it be 
assumed that evidence of impotence of B was ad¬ 
missible, it was held not sufEoient to establish 
that A could not be the aurasa son of B. 

[P 192 0 1] 

(b) Hindu Law—Adoption— Sudras— Ma¬ 
jority of boy is no objection. 

Where the parties are Sudras, there is no ob¬ 
jection if the adopted boy is a major. [P 193 0 1] 

sf- (c) Hindu Law—Adoption—Consent of 
sapjndas—Widow sending formal letter to 
sapinda asking for consent is sufficient to 
prove her seeking his consent. 

Where a widow with an idea to adopt a parti¬ 
cular boy sends a formal letter to a sapinda 
asking for his consent for the same, it is a suffi¬ 
cient compliance with the requirements of the 
Madras law to show that she sought his con¬ 
sent. [p 194 0 2] 

^ ^ (d) Hindu Law — Adoption—Consent 
of sapindas—Sapinda refusing consent ac¬ 
tuated by idea of personal loss to himself— 
His dissent may be disregarded : 1928 3fad 
994 (FR), Beversed. 

The sapindas are to be regarded as a family 
council, the natural guardians of the widow, 
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ftnfl tbe ptotfctora of her intereetB. In giving or 
'Vltbboldlng their oonsent It is theic duty, in 
oapaoUy, to form an honest and inteUigent 
judgment on the advisability or otherwise of 
the proposed adoption and with reference to 
the widow’s branch of the family : I Mad 174 
(PC) and 1920 P 0 4, Foil. [P 194 0 2] 

Hence where a sapinda whose consent to an 
adoption is sought is actuated by idea of per* 
Bonal loss to himeelf and bis personal enmity to 
father of the proposed adoptee, his dissent may 
he disregarded, and if tbe only other sapinda in 
the same degree accords a bona fide consent, the 
adoption will be valid : 2 Mad 202 and 19'20 
P 0 4, Pel OH ; 1928 Mad 994 (P £), Reversed. 

[P 196 0 1] 

(e) Hindu Law*-Adoption*—Adoption with 
consent of sapindas — Motive of adopting 
widow whether relevant {Queare.) 

It is doubtful if, where the consent of the 
Bapindas has been obtained, the motive of tbe 
adopting widow is relevant. [P 195 0 2] 

J{< (f) Hindu Law—Adoption by widow— 

Stipulation that adopted son should give her 
half estate to enable her to pay her debts— 
Adoption is not corrupt or iminoral merely 
on this ground : 1928 Mad 994 {F B), Re¬ 
versed. 

Where a widow, who makes an adoption, stipu¬ 
lates that tbe adopted son should pay her debts 
or that be should give ber half the estate so as 
to enable ber to pay them, she is not doing any* 
thing corrupt or immoral. Unpaid debts are 
regarded as sins as much in the case of a woman 
as in that of a man: 1928 Afad 994 (P £), 
Reversed. [P 195 0 2] 

(g) Hindu Law — Adoption — Consent of 
sapinda—Refusal held not justified. 

The' fact that adopted boy refused to recog¬ 
nize tbe legitimacy of tbe sapinda is no valid 
reason for refusing to allow bis adoption. 

[P 195 C 1] 

A. M. Dunne and P. V. Subha Bow — 
for Appellants. 

W. jS. Upjohn, L. DeGruyther, 
0 . Sidney Smith and Sambasiva Eao — 
for Bespondent. 

Sir George Lowndes. —This appeal 
was before the Board in June 1933, 
when a preliminary point was consi¬ 
dered as to the admissibility of certain 
evidence which had been rejected by the 
Indian Courts. As the result of that 
hearing an order of His Majesty in 
Oounoil was promulgated by which the 
evidence in question was declared to be 
admissible, and the case was remanded 
to the High Court for fresh findings 
upon certain of the issues to which the 
evidence related. It now oomes back to 
the Board, with the findings of the* 
High Court, for final disposal of the ap- 
jpeal. The relevant facts are set out at 
;4eDgth in the judgment delivered by 
:^ord Bussell of Killowen on 30th June 
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1933 : 60 I. A. 336 (l), and it is only 
necessary now to summarise them very 
briefiy. The suit out of which the appeal 
arises was brought by the respondeat 
praying for a declaration that the adop¬ 
tion of the first appellant by the first 
defendant, since deceased, and now re¬ 
presented by tbe second appellant was 
invalid. The adoption involved the 
right of succession to the Gollaprolu es¬ 
tate which had formed part of the Pitta- 
pur Raj, an important zemindary of the 
Madras Presidency. This estate had 
been granted in 1869 by the then Baja 
of Fittapur, Gangadhar Hama Bao (here¬ 
inafter, as in tbe former judgment, re¬ 
ferred to as the late Baja) to his brother 
Venkata Rao, who died childless some 
two years later, and at the time of tbe 
disputed adoption was in the possession 
of his surviving widow, the first defen- 
dant. She adopted the first appellant 
on 15th February 1914, 

The respondent has been, since the 
late Baja’s death in 1890, tbe owner of 
tbe Pittapur Baj, and claims to be the 
aurasa son of tbe late Baja. His legiti- 
macy has been in dispute for over 40 
years, and though the question has been 
formally raised by litigation in the 
family itbasnever heretofore been finally 
decided. Before the respondent’s birth 
tbe late Baja, having then no son, duly 
adopted one Bamakrishna, who in 1891 
claimed the estate as adopted son, deny¬ 
ing the legitimacy of the respondent. 
The result of his suit, which eventually 
came up to the Board, [26 I. A. 83 (2)], 
was that the respondent was held en¬ 
titled to the estate under the will of 
tbe late Raja the question of his legiti¬ 
macy, upon which a large body of evi¬ 
dence bad been given at tbe trial, being 
left undecided. It was this pvidence 
which formed tbe subject of the pre¬ 
vious judgment of the Board. Relying 
upon it the appellants contended that 
the respondent was not tbe aurasa son 
of the late Raja, that he accordingly had 
no reversionary interest in Gollaprolu, 
and that his suit was therefore incom¬ 
petent. 

The ease was heard upon the remand 
by a bench of three Judges of the Mad¬ 
ras High Court, who after considering 

1. Krishnayva Sur^a Eao v. Bajah ol Pittapur, 
1983 P C 202=146 I C 216=60 I A 336=57 
Mad 1 (P 0). 

2. Bamakriflhna Rao v. Court of Wards, (1899> 
22 Mad 863=26 1 A 88=7 Sar 481 (P 0}. 
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the further evidence at great length 
came to the unanimous conclusion that 
the respondent’s legitimacy was estab¬ 
lished. The correctness of this conclu¬ 
sion is strenuously denied by the appel¬ 
lants and is the first question which 
their Lordships have njw to decide, as 
upon it admittedly depends the respon¬ 
dent's right to sue. 

The evidence is voluminous and un¬ 
pleasant. Their Lordships have listened 
to its recital by counsel and the review 
of it by the High Court for the greater 
part of six days. They think it un¬ 
necessary to say more than that they 
are not prepared to disagree with the 
findings of the High Court upon it. 
They only wish to add on this part of 
the case that having regard to the terms 
of S. 112, Evidence Act, it was suggested 
in the course of argument that it may 
be doubted whether on such an issue 
evidence of impotence is not admissible. 
They have not thought it requisite to 
hear counsel for the respondent on the 
legitimacy question, and they therefore 
make no pronouncement upon the sec¬ 
tion. Assuming, but not affirming the 
evidence to be admissible, they think it 
is not sufficient to establish that the 
respondent cannot be the aurasa son of 
the late Baja, as contended by the ap¬ 
pellants' counsel. 

The result so far is merely that the 
respondent was entitled to bring his 
suit, and his claim that the adoption 
was invalid must now be considered—a 
question on which thers has been con¬ 
siderable difference of opinion expressed 
in the judgments below. The trial Judge 
held in the respondent’s favour. On ap¬ 
peal to the High Court the two learned 
Judges before whom it came differed, 
and thg judgment of the trial Court 
stood. A Letters Patent appeal followed, 
which was heard by a bench of three 
Judges, the majority holding that the 
adoption was invalid, and granting the 
respondent the relief he prayed. No 
further discussion of this part of the 
case took place on the remand. 

There is really very little dispute as 
to the law, but much as to its applica¬ 
tion to the facts. Defendant 1 did not 
claim in the present proceedings that 
she had the authority of her husband 
to adopt, but that she had a sufficient 
consent of his sapindas to validate her 
act, it being the well established law of 


the Madras Presidency that such con¬ 
sent is the equivalent of the husband’s 
authority. It is unnecessary to examine 
the case law on this question in detail, 
as the doctrine is not disputed. It was 
laid down by the Board in the Bamnad 
case, 12 Moo I A 397 (3), and has been 
elaborated in many later judgments of 
this Committee. Nor is there any diffi¬ 
culty in the present case as to who 
were the sapindas whose consent was 
necessary. It is agreed that they were 
the respondent and his brother by adop¬ 
tion, Kamakrishna. They were both 
formally asked by defendant 1 for their 
consent: the respondent refused : Bama- 
krishna, apparently after some hesita¬ 
tion, consented, appellant 1 whom it 
was proposed to adopt being one of his 
sons. The respondent’s refusal was 
ignored and the adoption was made; the 
factum is not disputed. The question 
for their Lordships’s determination is 
whether under these circumstances the 
adoption was valid. 

The respondent contends (l) that the 
application by defendant 1 to him for 
his consent was not a genuine applica- 
tion : (2) that his consent was rightly 
withheld, and without it no adoption 
could be made ; (3) that Bamakrishna’s 
consent was in effect fraudulent ; and 
(4) that the motive of defendant 1 in 
making the adoption was corrupt. The 
appellants join issue on all points. They 
say that defendant I's application to 
the respondent was perfectly genuine 
and satisfied the requirements of the 
law; that the respondent’s refusal of his 
consent was capricious and based on 
purely personal considerations and was 
rightly disregarded; that Bamakrishna’s 
consent was bona fide, and under the 
circumstances sufficient to validate the 
adoption ; and that if defendant I's 
motive was relevant, which they did nob 
admit, it was proper and not corrupt. 

Before dealing with these contentions 
their Lordships think it necessary to 
set out in some detail the circumsjjances 
under which the adoption was made. 
Defendant 1 was an elderly lady in bad 
health. She had made a previous at¬ 
tempt to adopt a boy from her own 
. family, alleging authority from her hus¬ 
band. This adoption was set aside by 

8. Oolleotor of Madura v. Moottoo Bamalinga, 
(1867—69) 12 M I A 397=13 BLR 1=10 W B 
17 (PC). 
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fehe OouTfcs. It is suffioiently established 
that she had agaio been considering 
the question of adopting for some little 
time before the end of 1913. That she 
should do BO, when the natural span of 
her life was drawing to a close, was not 
unnatural. She had been living during 
widow-hood with her brothers, and 
much of her ample income had undoub¬ 
tedly been spent on them. She had ap¬ 
parently been on friendly terms with the 
respondent, though the doubt as to his 
legitimacy, which was evidently wide¬ 
spread in the family and neighbourhood, 
may have made their relations some¬ 
what difficult. Appellant 1, whom she 
proposed to adopt, was a son of Bama- 
krishna, who was, owing to his adoption 
by the late Baja, her husband’s nephew, 
and therefore in every sense a proper per. 
son for her to select. He was no doubt 
a major at the time, but this, the par. 
ties being Sudras, was no objection. 
Having regard to her age, and the estate 
of which she was possessed, she may 
have thought it desirable to bring into 
her husband’s family someone who could 
relieve her of the burdens of estate 
management, rather than an infant 
whom she might never see in manhood. 

In order to obtain the consent of 
Bamakrisbna to the giving of his son, 
she sought the services of one Krishna- 
swami Ohetty, who is described by one 
of the learned Judges of the High Court 
as having been “a great figure in legal 
circles at Madras”. He was the stand¬ 
ing Vakil of the Maharaja of Yenkata- 
giri, the natural brother of Bamakrisbna, 
and it was through his intervention, 
and on the advice of the Maharaja, that 
Bamakrisbna on 30th January 1914, 
agreed to give his son. It was also on 
Krisbnaawami’s advice that defendant 1 
wrote to the respondent asking his 
formal consent to the adoption, and it 
was he who suggested the form in which 
the application should be made. Her 
letter was dated 2nd February 1914, and 
was in the following terms : 

I am very anxious to adopt a son for securing 
a good end to my late husband, performing his 
ceremonies, etc., and perpetuating the progeny 
(line). Farther, in adopting, I intend adopting 
Sri Erishnayya, the fourth son of Sri Rajah 
Bao Venkata Surya Mahipathi Bamakrishna 
Bao Bahadur, the adopted son of the late Bajah 
of Pittapuram. Bui under the decree in O. S. 
17o, SO of 1886 on the file of the Sub-Court, 
Oooanada, and under the decree in the appeal 
against it in the High Court, it has been found 
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that I have no authority from my husband to 
adopt. I therefore write this letter to you 
earnestly requesting your permission for me 
to adopt the said boy. Please to consider and 
reply soon. 

Ifc may be fchati owing to hev friendly 
relations with the respondent she ex¬ 
pected a favourable reply, or, as counsel 
for the respondent suggested, that she 
bad made up her mind to carry out the 
adoption in any case, She came down 
from her residence to Madras where 
Bamakrishna was living, a sick man at 
the time, and preparations for the cere¬ 
mony were put in hand. On 7th Febru¬ 
ary, no reply having been received from 
the respondent, she wrote again giving 
her Madras address, and asking that the 
reply should be sent there. On the 11th, 
the respondent replied refusing his con¬ 
sent. The terms of his letter are im¬ 
portant and their Lordships set them 
out in full : 

The letter written by you on 2nd February 
1914 reached me on 4th February 1014. 

I have come to know that you are not adop¬ 
ting with an honest purpose either for the spi¬ 
ritual salvation of your deceased husband or for 
the perpetuation of his line, but bearing spite 
against me for my not rendering pecuniary help 
to your brothers as requested by them and you, 
and with a view to put me to loss and fer the 
selfish gain of all of you, you have intrigued 
with Bajah Bao Venkata Surya ^lahipathi 
Bamakrishna Bao Bahadur Garu who has been 
my long-standing enemy and arranged to adopt 
his son. 

(2) That you have resolved upon making the 
adoption with the motive mentioned in para. 1 
supra and have not applied lor my consent with 
honest mind will be evident from the very 
fact that, instead of asking for permission to 
adopt a suitable boy, you wrote to me to say 
that you wanted to take in adoption the fourth 
son of Sri Rajah Bao Venkata Surya Mahipathi 
Bamakrishna Bao Bahadur Garu and were very 
desirous of having my consent for the same. 

(3) Had you come to me and told me the 
necessity that has arisen for you to make an 
adoption and the reasons for adopting that boy 
1 would have been in a position to discuss with 
you about it in person and express my opinion to- 
you. 

(4) You, your brothers and Sri Rajah Rao 
Venkata Surya Mahipathi Ramakrisbua Rao 
Bahadur Garu having joined hands in the man¬ 
ner set forth above in order to put me to loss, 
you and your brothers having made some ar¬ 
rangements for yourselves, as consideration for 
your agreeing to adopt bis son, and you having 
given him some consideration for bis according 
consent to you to make an adoption, and having 
thus decided upon the arrangements, you aud 
your brothers went to Madras and being bent 
upon adopting that boy, you wrote to me the 
letter merely for the sake of formality and not 
with an honest desire to obtain my consent. 

(6) Id pursuance of the arrangement that was 
made by your late husband and my father, the 
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•late Sri Rajah Rao Venkata Mahipathi Ganga- 
•dhara Rama Rao Bahadur Garu, you were pre¬ 
cluded by your husband from making an adop¬ 
tion. 

(6) The consent given by Sri Rajah Rao 
Venkata Surya ^labipathi Ramakrishna Rao 
Bahadur Garu, for his own gain, to your adopt¬ 
ing his son is not valid. 

(7) Further, I being the aurasa son, Sri Rajah 
Rao Venkata Surya Mahipathi Ramakrishna 
Rao Bahadur Garu, who is an adopted son. has 
no authority to give the consent. It is there¬ 
fore not possible to give you consent as desired 
in your letter. Please to consider. 

The respondent’s refusal of consent 
was, as already stated, disregarded, and 
the adoption took place a week later. 
In the meantime however negotiations 
had taken place between defendant 1 
and appellant 1 which create the princi¬ 
pal difficulty of the case. Defendant 1 
had incurred debts amounting, it was 
said, to about two lakhs of rupees, which 
would not have been binding on the 
estate in the hands of the adopted son. 
They were no doubt to a large extent 
incurred in the interest of her brothers, 
but their Lordships are satisfied that 
there were debts for a considerable sum 
for which the lady was, or at all events 
considered herself to be, liable, and she 
was not unnaturally anxious about their 
payment. She accordingly sent an in¬ 
termediary to Ramakrishna to arrange 
for this. He replied that his son was of 
n.ge and it was for him to decide. When 
the matter was put before appellant 1 
he was evidently unwilling to under¬ 
take what might well prove to be an 
indefinite liability, and said that it 
would be better that she should take 
half the estate and discharge the debts 
herself. This was agreed to, and their 
Lordships have no doubt that the adop¬ 
tion was made on this understanding. 
The agreement was duly carried out by 
a deed executed by appellant 1 the day 
after the ceremony, and by another con¬ 
temporaneous deed he bound himself to 
pay maintenance to his adoptive mother 
at the rate of Rs 600 per mensem. The 
maintenance deed is not attacked, but 
.the conveyance of half the estate to the 
lady is claimed by the respondent to be 
clear evidence of a corrupt bargain on 
her part, and Ramakrishna is charged 
•with being a party to the “conspiracy.” 

Their Lordships are now in a position 
■to deal seriatim with the contentions of 
the respondent enumerated above. The 
first contention, that defendant 1 never 


really sought the consent of the respon- 
dent at all, is without foundation. The 
lady was in a difficult position, as there 
were obviously very real doubts in the 
family as to the legitimacy of the res¬ 
pondent, and it was only if he was the 
aurasa son of the late Raja that his con¬ 
sent was necessary. She consulted a 
well-known Vakil, and he evidently ad¬ 
vised that her only safe course was to 
make a formal application to the res. 
pondent for his consent, and her letter 
(quoted above) was drafted on his ad- 
vice. Their Lordships have no hesita- 
tion in holding that it is a sufficient 
compliance with the requirements of the 
Madras law. 

The second contention urged by the 
respondent, that his consent was rightly 
withheld, must also fail. The sapindas 
are to be regarded as a family council: 
4 I. A. 1 (4), the natural guardians of 
the widow and the protectors of her in¬ 
terests: 47 I. A. 99 ( 5 ). In giving or 
withholding their consent it is their duty 
in the capacity, to form an honest and 
intelligent judgment on the advisability 
or otherwise of the proposed adoption 
in, and with reference to the widow’s 
. branch of the family. In their Lord- 
ships’ opinion the reply of the respon¬ 
dent shows that he did not carry out 
this duty. Most of the reasons stated 
in the letter for his refusal are admit¬ 
tedly untenable, and have been aban- 
doned. He now pins his faith to the 
suggestion that the real objecl; of the 
widow was to secure a substantial por¬ 
tion of the estate for herself and her 
brothers, and it is said that this is 
sufficiently stated in Para. (4) of his 
letter. Their Lordships do not so read 
the paragraph. The respondent knew 
nothing of the proposal for liquidation 
of the lady’s debts, and made no enquiry 
from her about it. The whole letter is 
instinct with the idea of personal loss 
to himself, and his personal enmity to 
Ramakrishna, who is in effect charged 
with corruption. There is nothing in 
the paragraph referred to which sug¬ 
gests that the respondent considered 
that the terms attached to the adoption 
would be detrimental to the estate; it 
in effect only alleges that defendant 1 

4. Velanki Venkata Krishna Rao v. Venkata 

Rama, (1876-78) 1 Mad 174=4 I A 1 (P 0). 

5. A. Kristnayya v. A. Lakshmipathi, 1920 F 0 

4=66 I G 391=47 I A 99=48 Mad 660 (P 0). 
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^as oonspiring with her brothers and 
Sfltih Bamakrishna to bring in the son of 
hU lifelong enemy and to deprive him 
of his right of suooession to the estate. 
Their Lordships have no hesitation in 
holding that where a sapinda whose 
consent to an adoption is sought is 
actuated by motives such as these, his 
dissent may be disregarded, and they 
think it follows that if the only other 
sapinda in the same degree aooords a 
bona fide consent, the adoption will be 
valid: see in this connection 2 Mad 
202 (6) and the remarks of Viscount 
Gave in 47 I A 99 (6), cited above, at 

■p. 102. 

The third contention of the respon¬ 
dent is that Bamakrishna's consent was 
invalid. He was at first charged with 
having been bribed by defendant 1, but 
this allegation is now dropped. Then in 
'the respondent’s plaint he was said to 
have been in such a state of body and 
mind that he was incapable of consent¬ 
ing. This was clearly disproved at the 
trial, and has also been dropped. The 
next suggestion was that Bamakrishna 
being only an adopted son was not 
'entitled to give assent. This again has 
been dropped. Then it was argued that 
the fact that he was giving his son dis¬ 
qualified him from assenting, but no 
authority could be found for this con¬ 
tention, and it also now disappears. 
Before the Board it is said that he was 
a party to the corrupt bargain by which 
half the estate was to go to the lady’s 
'family for the benefit of her designing 
brothers. Counsel for the respondent 
calls it a “conspriracy”, the suggestion 
being that Bamakrishna in order to get 
.one-half of the estate for his son was 
a party to the agreement by which the 
.other half should go to the lady. Their 
Lordships do not think that the evi- 
■dence bears out this suggestion. The 
Arrangement about debts was not 
before him when he gave his assent, and 
when asked about the debts, he merely 
Teferred the matter to his son and left 
it to his decision. In their Lordships’ 

' opinion Bamakrishna’s consent was 
given by him bona fide and was suffi¬ 
cient under the circumstances to vali¬ 
date the adoption. 

The last objection urged by the res¬ 
pondent is based on the motives of de- 
fendant 1. She is said not to have made 
. .^^.'Paraeaxa T. Bangaiaja, (1876«77> 2 Mad 202. 


the adoption for the benefit of her 
husband or upon religious grounds, but 
merely in order to get hold of a sub¬ 
stantial part of the property. Their 
Lordships doubt if. where the consent 
of the sapindas has been obtained, the 
motive of the adopting widow is re¬ 
levant. They do not however consider 
it necessary to decide this question in 
the present case, as assuming it to be so, 
they think that there is no ground for 
imputing a corrupt motive to the lady. 
They have already stated that she was 
indebted in a considerable sum, and it 
was, they think, only natural that she 
should be anxious bo have its payment 
secured. It is said that though in the 
case of a man unpaid debts are a burden 
in the after-life, the doctrine had no 
application to women. Whether this 
may be so or not on a strict reading of 
the ancient texts, their Lordships have 
little doubt that the ordinarily pious 
Hindu widow would not look upon the 
matter from this point of view. Indeed 
Kumaraswami Sastri, J., who is well 
qualified to speak on such a matter, 
says that according to Hindu notions 
unpaid debts are regarded as sins as 
much in the case of a woman as in tbat 
of a man. It is clear on the evidence 
that defendant 1 would have been satis¬ 
fied if appellant 1 had merely under¬ 
taken the responsibility of her debts, 
and that it was his choice to give her a 
half of the estate instead. Their Lord- 
ships agree with the learned Judge to 
whom they have just referred when he 
says: 

I a© not. think that a widow who makes an 
adoption and stipulates that the adopted son 
should pay her debts is doing anything corrupt 
or immoral. 

It was also rather faintly suggested 
that the adoption of the enemy’s son 
was planned to spite the respondent 
because he bad refused a loan to the 
lady’s brothers in which she bad_i^ 
terested herself. Their Lordships^b"' 
not consider it necessary to go into this 
suggestion at length. They think it 
sufficient to say that it is not borne out 
by the evidence. It only remains to 
deal briefly with’ the six judgments in 
which the validity of the adoption has 
been discussed. They disclose a remark¬ 
able divergence of opinion on almost 
every question involved. The trial 
Judge held that the application by 
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defendant 1 for the respondent’s consent 
was not bona fide, and was prepared to 
disallow the adoption on this ground 
alone. In this he does not appear to be 
supported by any of the judgments in 
the High Court. He further thought 
that the respondent’s refusal was proper 
both on the ground that the adoption 
would introduce a "stranger” into the 
family, and that he was entitled to 
object to appellant 1 as the son of a 
man who had consistently denied his 
legitimacy. Their Lordships are unable 
to understand how a son of Ramakrishna. 
the respondent’s brother by Hindu law, 
could be regarded as a stranger to the 
family, nor can they agree that the fact 
that appellant 1 refused to recognize 
the legitimacy of the respondent, was a 
valid reason for refusing to allow his 
adoption into the Gollaprolu branch. 

Dealing with the question of Eama- 
krishna’s consent, he was of opinion 
that there was no ground for impugning 
its bona fides : it was only insufficient 
by reason of the respondent’s refusal. 
If this could be disregarded he had no 
doubt that the consent of Ramakrishna 
alone would be sufficient. On the first 
appeal to the High Court, Krishnan, J., 
and Venkata Subba Rao, J.,differed only 
as to the validity of the respondent’s 
refusal. The former learned Judge 
thought that though defendant 1 might 
well be credited with an intention to 
benefit her deceased husband’s soul, as 
that is always a consideration for an 
adoption, her main object was un¬ 
doubtedly to get her husband’s property 
or as much of it as she could get, into 
her own hands absolutely. He was not 
prepared to hold that this of itself would 
entitle the Court to declare the adop- 
tion invalid, but he thought that it was 
a^ proper matter for the sapindas to con¬ 
sider, and that the respondent’s refusal 
of assent was justified on this ground. 
He agreed with the trial Judge that if 
the respondent’s dissent was shown to 
be unreasonable” it could be ignored, 
and that in that case Ramakrishna’s 
consent would be sufficient. Venkata 
Subba Rao, J., held that defendant 1 
was not actuated by any corrupt motive. 
He thought that the arrangement by 
which she got half the estate for the 
payment of her debts played no part at 
all as an inducing factor in bringing 
about the adoption. He continued: 


I find it difficult to arrive at any other con¬ 
clusion on the evidence on the record, which as 
I have said, is practically all one way. But the- 
contention of the plaintiff’s learned vakil 
amounts to asking us to base our finding on spe¬ 
culative reasoning, rejecting the whole body of 
positive and direct testimony. He asks us to 
say that it is more probable that the widow’s 
act was selfish and she was actuated by fraudu¬ 
lent motives. I fail to see why we should refuse 
to act upon the evidence in the case, and in the 
absence of compelling circumstances, assume- 
without warrant, that the widow was actuated 
by improper motives. 

On the question of the respondenfe’s- 
refusal of his consent the learned Judge 
came to the conclusion that he had 
approached the question with a biassed mind, 
and rendered himself incapable to be a proper 
Judge of the transaction; 
that 

he was influenced by improper and selfish 
motives in refusing consent, and that the reasons 
on which he seeks to justify his refusal are 
utterly unsound. 

When the case came before the High 
Court again on the Letters Patent 
appeal, Kumaraswami Sastri, J., agreed 
with Venkata Subba Rao, J., and held 
the adoption to be valid. He came to- 
the conclusion that there was no corrupt 
motive in the mind of the widow. He 
emphasised the sacramental view of 
adoption among Hindus, as to which he 
was well qualified to speak, and ex¬ 
pressed the opinion that even if it was- 
shown that defendant 1 wanted to get a 
personal benefit for herself, the adoption 
could not be set aside on that ground. 
He said : 

Secular motives do come into play and in¬ 
fluence persons in making adoptions. Where an' 
adoption ia made by a widow both in fulfilment 
of her religious duties and also for the purpose 
of getting a gain for herself, it seems to me the 
proper thing is to hold that the adoption wonld 
be valid while any arrangement for her personal 
benefit, if not within the limits actually allowed 
by law, would be void. No case has been cited 
where in such cases the adoption has been set 
aside ; but the Court always confined itself to- 
declaring the arrangement limiting the adopted 
son’s rights voidable at his instance. 

Their Lordships do not find it neces¬ 
sary to decide this important question 
in the present case, but they think that- 
this dictum of the learned Judge may 
require serious consideration on some 
future occasion. He also held that the 
respondent’s refusal to consent to the 
adoption was influenced by purely per¬ 
sonal motives,” and was not justified. 
His learned colleagues, Odgers, J., and 
Jackson, J , took the opposite view. 
Neither of them seem to have taken. 
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mnoh ftooount of the religioua aspect of 
adoption in the eyaa of a Hindu widow, 
and they both held that the sole motive 
of defendant 1 was a mercenary one. 
Odgera, J., thought that this was suffi¬ 
cient in itself to invalidate the adoption, 
but he went on to consider the grounds 
of the respondent's refusal and held 
that it was justided. He was 

unable to say on tbd best consideration be could 
Rive to tbe terms of the respondent’s letter that 
he had refused his consent from dishonest or 
improper motives or without a fair exercise of 
discretion. 

Jackson, J., came to the same conclu¬ 
sion as to tbe respondent's letter of 
rafnsal and thought that it was justified 
by the bargain between defendant 1 and 
appellant 1. He also found that Bama- 
krishna colluded with defendant 1 and 
one of her brothers, who had been a 
witness in the case, "in order to alienate 
half the estate in the respondent’s 
despite," but the reason he gives for 
this finding is not, their Lordships think, 
very convincing. In the result their 
Lordships are of opinion that the appeal 
should be allowed j and that the res¬ 
pondent’s suit should be dismissed. On 
the question of costs they think that the 
defence based on tbe legitimacy issues, 
though these have failed, was not under 
the circumstances unreasonable, and tbe 
appellants were entitled to the decision 
of the Court upon them. They do not 
think however that an appeal to His 
Majesty in Council was justified on this 
part of the case, and that this must be 
recognUed in dealing with the costs. 

Their Lordships will therefore humbly 
advise His Majesty that the appeal 
should be allowed, and the respondent's 
suit dismissed with half the costs in¬ 
curred in the Indian Courts, and that 
the appellants should have half their 
costs before this Board. 

K.S. Appeal allowed. 

Solicitors for Appellants — Hy. S. L. 
Paldk & Co, 

Solicitors for Eespondeufc — Douglas 
Grant & Void, 
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15th July 1935 

Lords Atkin, Tomlin, Russell op 
Killowen, Alness, and Sir 
Sidney Rowlatt 

Raoul Tremblay —Appellant. 

V. 

Duke. Price Power Co. Ltd, —Respon¬ 
dents. 

Privy Council Appeal No. 95 of 1933. 

Appeal—Appeal to Privy Council—Leave 
granted only as to area open to compensa* 
tion—Question of quantum not allowed— 
Question of area not determinable without 
opening question of quantum*—Held appeal 
must fail. 

Where leave to appeal to the Privy Council wag 
granted on a single point of principle as to the 
determination of area for which compensation 
should be assessed and the question of qaantum 
was not to be allowed to be discussed, and it was 
not possible to determine the former question 
without going into the latter. 

Held: that there was nothing to be discussed 
and the appeal must fail. [P 193 C 1, 2j 

Cyril Radcliffe and Ronald Smithr-^ 
for Appellant. 

A. Oeoffrion —for ReepondentB. 

Lord Atkin. —Their Lordships do not 
require to hear any argument from the 
respondents because they have come to 
the conclusion that on the point on 
which alone special leave to appeal was 
given in this case the appellant fails. 

The appeal is brought by the appel¬ 
lant, who was the owner of land ad¬ 
jacent to, or in the vicinity of, Lake St. 
John in Quebec. He had a right to com¬ 
pensation for the value of certain land, 
which tbe respondents, who are a 
Hydro-Electric Power Company, had the 
right to flood, by reason of powers which 
were given to them by statute to raise 
the level of the lake and its tributaries 
up to a contour of 17*5 ft. above the 
datum line mentioned in the proceed^ 
ings. The appellant possessed land, 
which he cultivated as a farmer, which 
sloped downwards towards the north 
until it got to a relatively low level, 
somewhere below the contour of 10 ft. 
above the datum line, and be claimed 
compensation for tbe whole of his land 
that had been flooded up to the 17*5 ft. 
contour, and for damage to land above 
that in respect of the diminution of the 
amenities of the land and the facilities 
for working it. 
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The case made by the respondents 
was, that they were not obliged to pay 
compensation for land which was lower 
than the 15 ft. contour, because they 
said, land up to that contour was, on 
the proper construction of the legisla¬ 
tion under the law of Quebec, part of 
the lake, which belonged to the public 
domain, in respect of which the appoU 
lant had got no rights. 

The case came on for the award of 
compensation eventually before the 
Court in Quebec; it could have been 
heard by Commissioners, but the ap- 
pellant preferred not to go before them 
and the matter went to the Court. The 
learned Judge who gave judgment was, 
unfortunately, not the learned Judge 
who liad heard the evidence, because 
the learned Judge who heard the ovi- 
denco had died in the meantime. Judg- 
ment was given some 18 months or so 
after the event, but no criticism has 
been directed to the decision in that 
respect, and it must be taken to be a 
judgment which was regular and valid. 

Now when the case was heard before 
their Lordships on an application for 
special leave to appeal it appears to 
have been common ground on both sides 
that the learned Judge in fact decided 
that the only land for which the appel¬ 
lant was entitled to compensation was 
his land down to the 15 ft. contour, and 
that he had awarded compensation for 
that land. It was said he had gone on 
to award compensation for the whole of 
the land claimed by the appellant, but 
that, it was said, did not bind the ap¬ 
pellant, and was wrong, and it was said 
the learned Judge had made a mistake. 
Their Lordships, at the hearing of the 
application, said^they were not prepared 
to allow any question of quantum to be 
discussed, and they gave leave on the 
single point of principle as to what was 
the area for which compensation should 
be assessed, It was said that ao im¬ 
portant point was to be determined as 
to what in fact was the bed of the lake, 
for the purposes of determining that 
which was public domain, and that the 
learned Judge had made a mistake in 
respect of it. Now it turns out, when 
one has to deal with the judgment, that 
that was not in fact the way in which 
the learned Judge dealt with the case, 
lib is quite true he expressed his opinion 


that the appellant’s rights ceased at the 
15 ft. contour, but wbat he did in fact 
do, and the only thing which he did in 
the effective part of his judgment, was 
to deal with the whole of the appellant's 
claim right down to the lowest contour. 
He determined that the amount which 
the respondents bad tendered and had 
paid inbo Court was suflScient, and 
generously sufficient, to meet the whole 
of the appellant’s right to compensation, 
assuming that be established a right to 
compensation for the whole of the land 
which he had pub forward as his. 

Now it appears to their Lordships 
that there is nothing further to be dis¬ 
cussed. No question of quantum is to 
be determiued. It could have been said 
with some effect, if the question of 
quantum were open, that a wrong de 
termination as to the exact title might 
atteot the determination with regard to 
the whole of the land, when you are in] 
fact assessing compensation upon the 
footing that part of the land may not 
have been, or was not, in fact, the ap¬ 
pellant’s. That seems to their Lordships 
to be merely a question of quantum. 
When onoe it is ascertained that the 
learned Judge in fact did estimate the 
value of the whole of the appellant’s 
land as claimed, it appears to their 
Lordships that no question arises at all 
under the leave to appeal as granted. In 
those circumstances their Lordships 
must come to the conclusion that this 
appeal should be dismissed. It is how¬ 
ever agreed between the parties that 
there is an error in the amount of com¬ 
pensation awarded by the judgment of 
the Court below. This amount should 
be $8602‘7l, and the judgment should be 
corrected accordingly. Their Lordships 
will humbly advise His Majesty accord¬ 
ingly. The appellant must pay the costs 
of the appeal. 

G-.R. Appeal dismissed. 

Solicitors for Appellant — Blake & 
Redden. 

Solicitors for Bespondents —Lawrence 
Jones & Oo. 
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11th October 1935 

LOED Thahkerton, Sir John Wallis 
AND Sir Lancelot Sanderson 

Bhagwan Bakhsh Singh and another — 
Appellants. 

V. 

Mahesh Baksh Singh and others —Ees- 
pondents. 

Privy Council Appeal No. 88 of 1932, 
Cudh Appeal No. 13 of 1930. 

Evidence Act (1872), S. 112—Percon 
t»orn in lawful wedlock—Onus of eitablish* 
4ng non*aceest and physical incapacity to 
procreate on part of alleged father lie* on 
those alleging illegitimacy. 

Where a person is admittedly born after his 
mother’s marriage to a certain person the onus 
of establishing non-access and physical inoapa- 
oity to procreate on the part of the husband 
lies heavily on those who allege such person to 
<be an illegitimate son. [P 199 0 2] 

s!t(b) Evidence Act (1872), S. 112—‘Access’ 
means effective access—Physical incapacity 
to procreate amounts to non-access. 

The word 'access’ in S. 112 means ‘effective 
access’ and physical incapacity to procreate, if 
established, amounts to non-access within the 
meaning of S. 112. [P 200 C 1] 

(c) Evidence Act (1872), S. 112-Child 
born in lawful wedlock alleged to be illegiti¬ 
mate on ground of physical incapacity of 
husband to procreate — Precise age of bug- 
band at date of conception must be proved 
as well as impossibility of premature virility 
«t that age. 

To brand a child born in lawful wedlock with 
illegitimacy on the ground of physical incapacity 
of the husband to procreate it is necessary in 
the first place, to prove the precise age of the 
husband at the date of conception and in the 
second place to negative the possibility of pre¬ 
mature virility at that age owing to precocious 
•development. [P 200 0 1] 

4i(d) Evidence Act (1872), S. 112—Finding 
as to physical incapacity to procreate—Evi¬ 
dence of Indian witnesses as to age is not 
reliable. 

The evidence of Indian witnesses on question 
of age is notoriously often very vague and un¬ 
reliable, and it is unsafe to base a finding of phy¬ 
sical incapaoity on the part of a husband on 
such evidence. (P 200 0 1] 

^ (e) Evidence Act (1872), S. 112—Non- 
access—Child marriage—Court bat to see 
whether case presented by either side is 
reconcilable with customs and usages of 
Hindus. • 

In dealing with the question of non-access 
under 8,112 in a case of child marriage among 
Hindus much depends upon the question whe¬ 
ther the case presented on either side is reconcl- 
'lable with the established customs and usages 
(Of Hindus as regards ohild marriage. [P 201 C 1] 

1936 E/26/o2. 26 & 27a/6 


L. DeGruyther and P. V. Subba Row 
—Appellanfca. 

B. Shephard —for Respondents. 

Sir John Wallis.— In this case Bhag- 
wan Baksh Singh, plaintiff 1, herein¬ 
after referred to as the plaintiff, who 
gives his age as 21, instituted the pre¬ 
sent suit on 7bh March 1929. to recover 
possession with mesne profits of the 
share of Cbatarpal Singh, his mother’s 
husband, in the suit properties belonging 
to the joint family of which Cbatarpal 
was a member, impleading defendants 1 
and 2, who are surviving members of 
the joint family, and defendants 3 and 4, 
who are widows of deceased members. 
To raise money for this litigation he has 
alienated a half-share of the properties 
in the suit to Tbakhur Mahadeo Singh, 
plaintiff 2. It is not now in dispute 
that at the time of the plaintiff’s birth, 
his mother, Mt. Dilwant Kuer, the 
daughter of Nakched Singh, was the law¬ 
fully married wife of Cbatarpal Singh, 
but it is alleged by the defendants in 
the written statement that, before the 
gauna or consummation ceremony, it 
came to light that Chatarpal’s wife was 
pregnant as the result of an illicit con¬ 
nexion, that consequently she never 
came to Chatarpal’s house, the gauna 
ceremony never took place, and Chatar- 
pal and his wife never lived together 
as husband and wife. It is farther al¬ 
leged that in June 1929. when the writ¬ 
ten statement was filed, the plaintiff 
was at least 24 years old, that is to say, 
he was born in 1905, and that, as Chatar. 
pal would not then have been more than 
32, if he had lived, he was 11 years old 
at the utmost when the plaintiff was 
born. If however Cbatarpal would have 
been only 32 in 1929, he must have been 
born in 1897 and would have been only 
8 years old in 1905, when according to 
the defendants the plaintiff was born. 
The written statement therefore raised 
the two-fold defence of non-access and 
of Obatarpal's physical incapacity to 
procreate at the time when the plaintiff 
was begotten. As the plaintiff was ad. 
mittedly born after his mother’s mar. 
riage to Cbatarpal, the onus of estab. 
lishing these .defences lies heavily on 
the defendants under S. 112, Evidence 
Act, which, so far as material, is in the 
following terms : 

The faot that any person' was born ffuring the 
oontinnanoe of a valid marriage between bU 
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another and any man.shall be conclu¬ 

sive proof that be is the legitimate son of that 
man. unless it can be shown that the parties to 
the marriage had no access to each other at any 
time when he could have been begotten. 

As regards the meaning of the word 
access” in this section, the learned 
Judges of the Chief Court have held 
that access in this section means effec¬ 
tive access, as is shown by the use of 
the words when he could have been 
begotten,” and the proposition that 
physical incapacity to procreate, if 
established, amounts to non-access with, 
in the meaning of the section has not 
been disputed in the argument before 
their Lordships. The Subordinate Judge 
dismissed the suit on the ground that in 
the case of this marriage the gauna or 
consummation ceremony never took 
place, because Dilwant Kuer was found 
to be already pregnant, and that the hus¬ 
band in fact never had access to his wife, 
but refrained from recording a dnding 
as to the question of physical incapacity. 
The learned Judges of the Chief Court, 
whilst not dissenting from this finding, 
have found that Cbatarpal must have 
been approximately 13 years of age when 
the plaintiff was begotten, and that at 
that time the husband was physically 
incapable of procreating issue. They 
accordingly affirmed the decree of the 
Subordinate Judge dismissing the suit. 
The Chief Court having refused to grant 
the necessary certificate, the plaintiff 
obtained special leave to appeal to His 
Majesty in Council. Unfortunately the 
defendants have not entered appearance 
and the appeal has been heard ex parte. 

Their Lordships think it better at 
once to clear the ground by stating that 
in their opinion the defence based on 
the alleged physical incapacity of the 
husband is not made out. To brand a 
child born to a wife in lawful wedlock 
with illegitimacy on this ground, it 
would be necessary in the first place to 
prove the precise age of the husband 
at the date of conception, and in 
the second place to negative the 
possibility of premature virility at that 
age owing to precocious development. 
In their Lordships’ opinion it is impos¬ 
sible to arrive at a finding as to the pre- 
oise age of the husband at the date of 
conception on the evidence in this case. 
As was perhaps only to be expected, 
there has been great exaggeration on 
both sides. The defence on this question 


is based entirely on oral evidence giveob^ 
at the trial, supplemented by the oral 
evidence in the inquiry by the Revenue' 
Court in the mutation proceedings im¬ 
mediately after the husband’s death,, 
which it is now contended was inad¬ 
missible. They have been unable to 
produce any documentary evidence on. 
the question of the husband’s age in the 
shape of birth certificate, horoscope or 
otherwise. For the plaintiff an extract 
from a register of births maintained by 
a village chowkidar, who could neither 
read nor write, has been exhibited, 
giving the date of the plaintiff’s birth as- 
10th September 1907, and also an ex¬ 
tract from a school register for 1903 
which gives the husband’s age at the- 
date of admission on 10th -July 1903, as 
11 years and six months, According toi 
this entry he must have been born in 
January or February 1892, which would: 
make him more than 15 and a half afi 
the time of the plaintiff’s birth as given 
in the register of births, and so fully 
establish his physical capacity at the 
date of the plaintiff’s cooception. The 
Subordinate Judgehoweverhas hesitated 
to act on this register which has not 
been produced from the proper custody;, 
and the Chief Court after carefully exa¬ 
mining the school register have satisfied 
themselves that it has been tampered 
with for the purposes of this case and ia 
utterly useless. The evidence of Indian, 
witnesses on questions of age is notori, 
ously often very vague and unreliable ; 
and in their Lordships* opinion it would 
be very unsafe to base a finding of 
physical incapacity on the part of the 
husband on the evidence in this case. 
Further, if the finding of the Chief' 
Court that, the husband in this case was 
13 at the date of conception could ba 
accepted, and the defendants had failed 
to prove non-access in the ordinary senea 
of that term, their Lordships would 
hesitate to hold that incapacity to pro> 
create at that age could safely be infer¬ 
red from the sole fact that Lyon’s Medi¬ 
cal Jurisprunence, a work dealing with 
Indian.conditions, accepts as applicable 
to Indian Taylor’s statement with refer¬ 
ence to this country where climatic con*- 
ditions are so different, that 14 is the 
earliest age at which procreative power 
has been recorded. 

Their Lordships will now proceed to 
deal with Mr. de Gruyther’s contention 
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iihftb oonourranfc findings of the lower 
Courts should not be accepted, because 
the depositions exhibited by both aides 
of witnesses who gave evidence at the 
inquiry in the coutation proceedings, 
but died before the trial, were inadmis¬ 
sible in evidence. The Subordinate Judge 
has stated in hie judgment that they 
were admissible under S. 32, Cl. 5, Evi. 
dence Act, but they were clearly inad¬ 
missible under the proviso to that sec¬ 
tion because they were made after the 
present dispute arose. They were ad- 
missible, if at all, under S. 33 as state¬ 
ments made in judicial proceedings bet¬ 
ween the same parties; and under the 
third proviso to this section such state¬ 
ments are only admissible if the ques¬ 
tions in the mutation proceedings were 
substantially the same as the questions 
in issue in this suit. Mr. De Gruyther 
has contended that the questions were 
not substantially the same because in 
the mutation proceedings the Collector 
was required by statute to base bis de¬ 
cision, as he did, on possession and not 
on title. He has further contended that 
statements which are inadmissible under 
this section cannot be made admissible 
by consent of the parties to the suit as 
evidenced by the fact that depositions 
of witnesses in the mutation proceedings 
were exhibited by both sides. As regards 
the latter contention it appears from the 
notes on this section in Ameer AH's and 
Woodroffe’s Indian Evidence Act that 
three of the Indian High Courts have 
decided the other way ; aod in view of 
the facts that the objection was taken 
for the first time at the hearing before 
the Board and has not been argued on 
the other side owing to the absence of 
the respondents, their Lordships do not 
propose to decide it, because in tbeir 
opinion under 8. 167, Evidence Act, the 
finding of the Subordinate Judge that 
Ohatarpal had no access to his wife 
prior to the plaintiff’s birth may be sup¬ 
ported on the other evidence in the case 
excluding the depositions to which ob- 
jection has been taken. 

Tbeir Lordships will now proceed to 
deal on this footing with tbe question 
of non-access. In dealing with this ques¬ 
tion in a case of child marriage among 
Hindus much depends on the question 
whether tbe case presented on either 
Bide is reconcilable with the established 
IlfiMomB and usages of Hindus as regards 


these child marriages, and their Lord- 
ships have derived great assistance in 
deciding it from tho fact that both the 
lower Courts in judgments written by 
Hindus concur, as will bo seen, in find¬ 
ing that tbe plaintiff’s case as to alleged 
access is irreconcilable with such customs 
and usages. 

The families of the husband and wife 
reside respectively in the villages of 
Muraini and Bhawain, said to be 20 
miles distant from one another ; and it 
is admittedly tbe custom that after the 
celebration of the marriage tbe wife con¬ 
tinues to reside for some years in her 
own family. She then goes to stay with 
her husband’s family for the gauna cere¬ 
mony and the consummation of the 
marriage, and shortly afterwards returns 
to her parents' house; and after staying 
there for a period, it is said, of one or 
two years, goes to her husband's family 
for the thauna ceremony, and there¬ 
after lives permanently with him. The 
case presented by defendants’ family in 
their objections to the wife’s application 
after her husband’s death for mutation 
of names in the plaintiff's favour was 
that, owing to the discovery that the 
wife, who wasaboub a year older than the 
husband, bad become pregnant as tbe 
result of an illicit connection, the gauna 
ceremony and consummation of the 
marriage never took place, that from 
that time the husband bad nothing to 
do with her or her son, the plaintiff, 
who was admittedly born in her parents' 
house, and that he shortly afterwards 
married another wife. The case put 
forward by the plaintiff’s mother on his 
behalf in answer to these objections was 
that she bad always lived with her hus¬ 
band but visited her father now and 
then; that, while she was on a visit 
to her father her husband died, and that 
when she returned to her husband’s 
village bis second wife, with the help of 
other persons, compelled her to return 
to her father’s village with the object of 
acquiring tbe whole property of tbe 
husband. There could, however, have 
been no such motive, as in the absence of 
male issue the busband's share would 
have passed by survivorship to the 
joint family, and tbe second wife would 
only have bad a right to maintenance. 
In her deposition at this inquiry, on 
which she was cross-examined at tbe 
trial, tbe plaintiff’s mother stated that 
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the 'gaona and thauna ceremonies 
'were 'duly performed, and that the 
plaintiff ^vas born ten years after the 
marriage at her father’s house; and her 
evidence at the trial was substantially 
to the same effect. 

As to the further period of ten years 
which, according to the plaintiff’s 
•case, elapsed between the plaintiff's 
birth and the husband’s death, the 
plaintiff’s mother stated at the inquiry 
that six months after the plaintiff’s 
birth she went back to her husband, and 
that afterwards she remained in her 
husband’s house. At the trial, after her 
brother and some other of the plaintiff's 
witnesses had given evidence that after 
the plaintiff's birth she and the plaintiff 
continued to reside with her father at 
Bhawain, she was put into the box at 
the close of the case, and admitted that 
thiswas the case, and consequently that 
her statement at the inquiry was false. 
Apparently to account for her not having 
lived with her husband after the plain¬ 
tiff’s birth for the remaining ten years 
cf his life, it was alleged in the plaint 
that after the plaintiff’s birth a dispute 
arose in the gohin ceremony between 
her husband's and her own father which 
resulted in the husband’s father marry¬ 
ing him to Birjpali Kuer as his second 
wife. But according to the evidence 
given for the plaintiff at the trial, the 
quarrel ’between the two fathers arose, 
not as rather suggested in the plaint in 
connection with herself or her sou, but 
in connection with the marriage of her 
sister. According to that evidence the 
husband’s father was angry because on 
this 'Occasion he did not receive the 
present of a horse, and for this cause 
refused to have anything further to do 
•with either mother or son. Their Lord- 
ships agree with the lower Courts that 
this explanation is absurd and incredi¬ 
ble. There was at the time no male 
child in the husband’s family which was 
threatened with extinction unless resort 
was had to the unsatisfactory substitute 
of adoption, and there was, therefore, 
every reason for welcoming the birth of 
■the plaintiff if he had really been the 
husband’s son. Further, it is not to be 
supposed that the mother’s father would 
have acquiesced, as he apparently did, in 
this repudiation of his daughter and her 
son for such an inadequate reason. The 
whole position is well summarised in 


the following extract from the judgment 
of the Chief Court. 

Wa cannot fail to be Impressed by the con* 
elusions drawn by the lower Court from the 
conduct of the family. As it happens there is 
no other male heir in the family if the plaintiff 
cannot establish his title. Yet he has never at 
any time been acknowledged by his father, by 
bis grandfather or by his granduncle Dalpat 
Singh, who survived until 1926 and who was 
for manyi years the head of the family. No 
adequate reason is alleged for the refusal of 
Ohatarpal Singh to admit to his home Dilwant 
Kuer and her son if he believed the boy to be his 
own child. A suggestion is made that Ohatarpal 
Singh's father Jang Bahadur had some quarrel 
with Nakchhed Singh, the father of Dilwant 
Kner. The evidence as to this quarrel is feeble 
and inconsistent. In the plaint, paragraph 7, 
the suggestion clearly is that the dispute arose 
either at the gauna or some other ceremony 
connected with the marriage of Ohatarpal Singh 
and Dilwant Kuer. According to Dilwant Kuer 
the quarrel arose ou the occasion of a ceremony 
connected with the marriage of her sister. In 
any case it appears to have been a trivial matter 
and one which would surely have been forgotten 
after the death of Jang Bahadur which took 
place many years before the death of the son 
Ohatarpal Singh. It also appears to ns strange 
that the family of Dilwant Kuer, namely, bee 
father >and her brother, did not press for her 
recognition and the recognition of her son. In 
fact the only satisfactory explanation offered to 
us of the conduct of both families is that given 
by the defendants that the plaintiff Isanlllegiti* 
mate child. 

The Subordinate Judge also regarded 
it; as incredible that, in the case of a 
first-born son, the wife should have been 
allowed to go to her father’s house when 
pregnant and be confined there. The 
Subordinate Judge in his judgment has 
most carefully weighed and sifted the 
evidence of the witnesses on both sides, 
giving in each case his reasons for reject¬ 
ing witnesses whom he considered un¬ 
worthy of credit. Nine witnesses for 
the defendants, whom the Subordinate 
Judge apparently saw no reason to dis¬ 
believe, have given evidence that the 
gauna ceremony which according to the 
custom is a necessary preliminary to 
consummation was never performed be¬ 
cause the wife was found to be with 
child as the result of illicit intercourse; 
that the husband and his family re¬ 
pudiated the plaintiff's mother and never 
acknowledged the plaintiff as her hus¬ 
band's son; and that both mother and 
son continued to reside in her father’s 
house and never went to her husband’s 
village. Their Lordships sea no reason 
for rejecting this evidence, confirmed 
as it is in the manner already mentioned. 
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It has not been suggeeted that the hu8« 
band oonld have bad interoourse with 
the wife before the gaona oeremony 
which would never have been permitted 
by the respective families and was 
practically rendered impossible by the 
fact that the husband and wife lived in 
villages far apart from one another. For 
the reaspns already given their Lord* 
ships are satisfied that the defendants 
have sufficiently discharged the onus of 
proving non-access, and are of opinion 
that the appeal should be dismissed. 
They will humbly advise His Majesty 
accordingly. 

B.mVb.K. Appeal dismissed 
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14th October 1935 

Lord Thankebton, Sib John Wallis, 
Sir Lancelot Sanderson 

Secy, of State and another —Appel¬ 
lants. 

V. 

Srimutty Parijat Debi and another — 
Bespondents. 

Privy Council Appeal No. 66 of 1934; 
Bengal Appeal No. 15 of 1932. 

(•) Succession Act (1925), S. 214--Legatee 
entitled to share in residue — No specific 
share in residue vests in him till residue is 
determined — Reletionship of creditor and 
debtor does not exist between legatee and 
executor till residue is determined—Person 
claiming to succeed legatee need not produce 
succession certificate—S. 214 does not apply. 

The legatee of a share in a residue has no in¬ 
terest in any of the properties of the testator 
until the residue is determined. His right is to 
have the estate properly administered and ap¬ 
plied for his benefit when the administration is 
complete. Until the claims against the testator’s 
estate for debts, legacies and testamentary ex¬ 
penses, etc., have been satisfied the residue does 
not come into actual existence. No specific share 
of the residue thereof vests in the legatee till 
the residue is determined and his sole right is to 
call upon the executor to administer the estate 
in due conxse. The relationship of creditor and 
debtor does not therefore exist between the exe¬ 
cutor and the legatee until the residue is deter¬ 
mined as to attract the application of 8. 21i, 
Succession Act, and in case of his death before 
the determination of residue, it is not necessary 
for a person claiming on succession to be entitled 
to the share of the legatee in the residue to ob- 
^ ^ a succession certificate. The terms of S. 211 


do not apply to such a case as a decree is not 
asked for against the executor as a debtor of the 
legatee : Barnardo's Homes v. Incoiue-ta:c 
Special Commissioners (1021) 2 A. C. 1, Hel. on, 

(P 20G C 2. P 207 C 1] 

(b) Succession Act (1925), Ss. 302 and 214 
—Will making specific bequests and provid¬ 
ing that residue should be divided among 
certain persons in particular proportion— 
Administrator-General appointed executor— 
Application by executor for grant of probate 
—Caveat entered into by a party and matter 
entered into as contentious suit — Parties 
other than Administrator-General entering 
into agreement under which shares agreed 
to be allotted in particular manner and 
caveat withdrawn — On death of a legatee, 
person entitled to succeed to him, applying 
for direction that executor should pay lega¬ 
tee’s share to applicant — Court held to have 
jurisdiction to entertain application under 
S. 30 2 and pass order thereon. 

A testator by his will, after making speciSo 
bequests and provisions for certain annuities, 
provided that the residue should be divided 
among certain persons in a particular proportion 
and appointed the Administrater-Gencral as the 
executor. On application by the Administrator- 
General for grant of a probate of the will a caveat 
was entered by a party, whereupon the matter 
was entered as a contentious suit. The parties 
concerned other than the Administrator-General 
came to an arrangement which was embodied 
in the form of an agreemeub under which the 
shares given by the will were to be allotted in a 
particular manner and the caveat was with¬ 
drawn, a decree being passed in the probate pro¬ 
ceedings. Subsequently, on the death of a legatee, 
the person entitled to suceed to him made an 
application for a direction that the Adminis¬ 
trator-General, as the executor of the will should 
pay to the applicant the share of the legatee in 
the residue in accordance with the terms of the 
agreement : 

Held : that the High Court had jurisdiction 
to entertain the application, under S. 302 and to 
direct the Administrator-General to make over 
the share of the legatee to the applicant and 
there was no necessity to relegate the applicant 
to a separate suit on the original side. 

Held also : that before the Court directed the 
Administrator General to pay to the applicant any 
portion of the residuary estate, it should have 
decided the question whether it was necessary 
for the applicant to produce a succession certifi¬ 
cate in order to claim the share of the deceased 
legatee. (P 208 C 1] 

A. M. Dunne and W. Wallach —for 
Appellants. 

G. Badcliffe, A. W. Turnbull and J. 
M. Pringle^ior Bespondents. 

Sir Lancelot Sanderson—This is an 
appeal from an order dated 24th April 
1933, and made by the High Court of 
Judicature at Fort William in Bengal in 
its appellate jurisdiction, affirming an 
order made by a Judge of that Court on 
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17th March 1931. The facts out of 
^vhich this appeal arises are shortly as 
follows: One Pasupati Mukherjee, a re¬ 
sident of Calcutta, died on 9th May 1919, 
possessed of considerable property, hav¬ 
ing made a last will and testament 
whereby he appointed the Administrator- 
General of Bengal as his executor. By 
the said will, after making specific be¬ 
quests and provisions for certain an¬ 
nuities and for the marriage of his 
daughter, it was provided that : 

The residual estate shall be divided among the 
children of my late brother, when all of them 
shall have attained majority. Till then it shall 
be in the hands of the executor. Half of my es* 
tate shall be divided equally among the sous of 
my late lamented elder brother and the remain¬ 
ing half shall be divided among my children in 
the proportion of two shares for a male child and 
one share for a female child. 

The testator left surviving him his 
widow, Parijat Debi; a son Tirtbapati 
Mukherjee, who died on 20th August 
1929, a minor; a daughter, Pratima Debi, 
a minor; and his brother’s sons, of whom 
two out of three are still minors. The 
Administrator.General of Bengal applied 
without delay as executor to the High 
Court of Judicature at Fort William in 
Bengal for a grant of probate of the will. 
A caveat was entered in the said proceed¬ 
ings by Parijat Debi, whereupon the mat¬ 
ter wasentered asa contentious suit, Suit 
No. 13 of 1920, as between the Adminis¬ 
trator.General as plaintiff and Parijat 
Debi as defendant. The matter came 
on for hearing before Costello, J„ sitting 
in the Original Side of the High Court, 
in its Testamentary and Intestate Juris¬ 
diction and after 11 days the parties 
other than the Administrator.General 
came to an arrangement, which was em¬ 
bodied in an agreement dated 3rd March 
1928. The parties to the agreement 
were Tirtbapati who was then an infant 
by his next friend and mother Parijat 
Debi of the first part, the said Parijat 
Debi of the second part, Pratima Debi, 
daughter of the said Pasupati, a minor, 
by her next friend and husband of the 
third part, Bidyapati Sreepati and Bimal- 
pati, sons of Kasipati, the last two being 
minors by their mother and guardian 
Suvangari Debi of the fourth part and 
the said Suvankari Debi of the fifth part. 
By the terms of the said agreement the 
payment of the pecuniary legacies in the 
will was confirmed; the main alteration 
was in the shares of the residual estate. 


Instead of the shares given by the will 
already stated these under the agreement 
were to be as follows: Tirtbapati—ten 
annas (in place of five annas eight pies 
under the will); Pratima Debi—two 
annas (instead of two annas five pies); 
and the three sons of the testator’s pre¬ 
deceased elder brother—one anna four 
pies each (instead of two annas eight 
pies each). The caveat was withdrawn 
and a decree in the said probate proceed¬ 
ings was made by the learned Judge on 
8 th June 1928. Before that date, Tir- 
thapati and Pratima Debi both being 
minors and the above mentioned three 
nephews of the testator (two of them 
being minors) had been added as parties 
to the Suit No. 13 of 1920. The decree 
directed that the caveat should be dis¬ 
charged and that probate of the said 
will should be granted. The decree then 
proceeded as follows: 

And it appearing that the adult parties other 
than the plaintiff and the respective certificated 
guardian and the next friends of the respective 
infant defendants have arrived at an agreement 
bearing date, the third day of March, one thou¬ 
sand nine hundred and twenty*eight, a copy 
whereof is set forth in the Schedule hereto an¬ 
nexed and marked‘A* and this Court being of 
opinion that the said agreement would be for the 
benefit of the infant defendants. It is further 
ordered with the consent of the adult parties 
other than the plaintiff and of the respective 
guardians ad litem of the infant defendants by 
their respective Advocates that the said agree¬ 
ment be recorded. 

Accordingly the said agreement was 
annexed to the said decree. As 
already stated Tirtbapati died on 20th 
August 1929, and admittedly Parijat Debi 
was his heiress, entitled to the estate 
of a Hindu mother. Ou 12th August 
1930 a summons was taken out on be¬ 
half of Parijat Debi in the said suit 
(No. 13 of 1920). It was headed "Testa¬ 
mentary and Intestate Jurisdiction” 
and it was directed to the Adminis- 
trator-General of Bengal. It prayed for 
an order 

(a) that directions may be given to the Ad¬ 
ministrator-General of Bengal as executor of the 
Will of the Testator abovenamed directing him 
forthwith to make over to the applicant that 
portion of the residuary estate of the testator in 
his hands to which (under the decree mentioned 
in the petition) the applioant’s son Tirthapatl 
Mukherjee was entitled to and/or that such 
for other directions may be given to the Ad¬ 
ministrator-General of Bengal in relation to the 
administration and final distribution of the 
estate as to this honourable Court may seem fit. 

The summons was supported by a peti¬ 
tion of Parijat Debi iu which she sub- 
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mitted that no repiasentation was neoes- 
6 ary to the estate o( her deceased son 
and that she was entitled to the said 
ten annas share in the residuary estate 
in the hands of the Administrator- 
<General. An affidavit was hied by the 
officiating Administrator-General of Ben¬ 
gal in which he said be bad found con¬ 
siderable difficulty as regards the mak- 
ing over the share of Tirthapati to his 
mother for three reasons, which were as 
follows : 

(i) The Administratot'GeQeral was of the 
opinion that until the applicant took out re* 
presentation of the estate of Tirthapati Mukher- 
jee she could not claim the estate to be made 
over to her and she could not give the Admiols’ 
.trator-General a proper and legal discharge. 

(ii) That she had only a limited interest in 
the estate, namely a Hindu mother’s interest. 
iBut the properties which were likely to be 
■made over to her consisted mostly of Govern' 
ment securities of a value which, on the alloca* 
tion of the share of Tirthapati Mukherjee in 
'the residuary estate, may come up to Rupees 
25,00,000. The Administrator-General was of 
opinion that the petitioner should take out re* 
presentation at least for such securities. 

(lii) That upon a construction of the Will of 
Pasbupati Mukherjee it might be held that the 
Tesiduary estate is not distributable until the 
attainment or majority of all the residuary 
degatees, some of whom ate still minors. 

The Administrator-General declared 
in the said affidavit that be was willing 
<to abide by any decision that the Court 
might give on the said application. As 
one of the questions raised affected a 
ooDsiderable amount of stamp duty the 
learned Judge directed that notice should 
be issued to the Secretary of State for 
India, who accordingly was represented 
at the hearing of the summons. The 
other parties represented at the bearing 
of the summons were Parijat Debi, 
Pratima Debi, and the Administrator- 
‘General of Bengal. Tbe learned Judge 
•ordered 

that the Administrator-General of Bengal as 
executor to the Will of Fasupati Mukherjee 
•deceased do make over to Srimati Parijat Debi, 
-the'widow of tbe deceased, that portion of the 
icesiduary estate'of the testator in bis hands to 
which her deceased son Tirthapati Mukherjee 
•was entitled after retaining in his hands a 
■eum Buffleient to cover any claim by the said 
‘Secretary of State for Oonrt-fees under 8,19E, 
•Gonit'lees Act, in case it be held that tbe said 
Srimati Parijat Debi onght to have taken out 
a Sncoession Oertlficate as a condition precedent. 
And it is further ordered that the making of 
ithis order be without prejudice to any such 
'■claim which may be preferred by the said 
'^' 4 ^otetary of State within three months from 


the date hereof. And it is further ordered that 
If DO proceeding bo taken by tbe said Secretary 
of State within the sold three months the 
amount so to be retained by the Admluistrator* 
General be paid by him to Srimati Parijat Debi. 
And it is further ordered that the said Adminis* 
trator General of Bengal do also make over to 
the said Srimati Parijat Dobi all aocumulationa 
in his hands belonging to Tirthapati's share of 
tbe estate. 

The Secretary of State and the Ad- 
ministrator-Geueral of Bengal appealed 
against the above-mentioned order. Tbe 
appeal was beard by C. 0. Ghose, Ag.G. J, 
and Mitter, J., who disagreed in their 
opinions. The Acting Chief Justice was 
of opinion that the appeal should be 
dismissed, and Mitter, J., was of opinion 
that the order of Costello, J., should be 
set aside and that a declaration should 
be made that Parijat Debi was entitled 
to recover Rs. 25,00,000 worth of securi¬ 
ties in the hands of the Administrator- 
General, it being a condition precedent 
to such recovery that she should pro¬ 
duce a succession certificate in tbe High 
Court within a time to be fixed by the 
Court. Inasmuch as the learned Judges 
differed in their opinions, the matter 
was referred to a third Judge under 
Cl. 36, Letters Patent. The points on 
which they differed were formulated as 
follows : 

(1) Whether in the circumstances which have 
happened in this case the applicant Srimutty 
Parijat Debi can invoke S. 101, Succession Act, 
in bet favour ; 

(2) Whether it is incumbent upon Srimutty 
Parijat Debi to take out a Succession Certificate 
to enable her to recover the residuary share 
of the estate of tbe testator payable to her son 
Tirthapati Mukherjee ; and, 

(3) Whether any relief can be granted to her 
on an application such as she made to the 
High Court on its Original Side or whether she 
must be relegated to a suit. 

The reference was heard by Pearson. J. 
The learned Judge on 24th April 1933, 
held (1) that Parijat Debi could invoke 
S. 104, Succession Act, in her favour ; 
(2) that it was not incumbent upon 
Parijat Debi to take out a succession 
certificate to enable her to recover the 
residuary share of the testator payable 
to her son Tirthapati : (3) that the 
relief prayed for could be granted to 
Parijat Debi on such an application 
as she made and that she need not 
be relegated to a suit. Tbe result of 
these findings was that the learned 
Judge was in agreement with the Acting 
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Chief Justice and consequently the ap¬ 
peal was dismissed. This is the order 
against which the Secretary of State for 
India in Council and the Administrator- 
General of Bengal have appealed. As 
regards the first of the above-mentioned 
questions it was argued on behalf of the 
appellants that S. 104, Succession Act, of 
1925 had no application to the facts of 
this case. The section is as follows: 

104. If a legacy is given in general ' terms 
without specifying the time when it is to be 
paid, the legatee has a vested interest in it from 
the day of the death of the testator, and, if he 
dies without having received it, it shall pass to 
his representatives. 

Their Lordships do nofc express any 
concluded opinion on this question; in¬ 
asmuch as the learned counsel for the 
respondents did not rely upon it. They 
confine themselves to noting that one 
of the points relied upon by the appel¬ 
lants was that inasmuch as Tirthapati 
became entitled to the ten annas share 
of the residue by reason of the agree¬ 
ment which was made on 3rd of March, 
1928, it was impossible to say that he 
bad a vested interest in that share from 
the day of the death of the testator, viz. 
9th of May 1919. If it had become 
necessary to decide this question, it 
■would have required further considera¬ 
tion. With reference to the second of 
the above-mentioned questions, it was 
agreed by the learned counsel on both 
sides that it was not necessary for 
Parijit Debi to obtain a grant of letters 
of administration in respect of the estate 
of Tirthapati, inasmuch as S. 212 (2), 
Succession Act. provides that the section 
shall not apply in the case of the in¬ 
testacy of a Hindu, which was the case 
now under consideration. The question 
which has to be considered in respect of 
this part of the appeal is viz. whether 
it was incumbent upon Parijat Debi to 
obtain a succession certificate to enable 
her to receive from the Administrator- 
General the ten annas share of Tirtba- 
pati in the residuary estate of the testa¬ 
tor. It was argued on behalf of the ap- 
pelants that the amount payable by the 
Administrator-General in respect of 
Tirtbapati’s ten annas share, when as¬ 
certained upon the completion of the 
administration of the estate, constituted 
a debt due from the Administrator- 
General to Tirthapati witbiu the mean¬ 
ing of S. 214. Succession Act and that 


the Court should not have made any 
order in favour of Parijat Debi without- 
the production of a succession certi¬ 
ficate. The material parts of S. 214 ar& 
as follows; 

(1) No Court shall :— 

(a) pass a decree against a debtor of a deceaseds 
person (or payment of his debt to a person 
claiming on succession to be entitled to the- 
efiects of the deceased person or to any part there* 
of ... . 

Except on the production by the person so* 
claiming of— 

(iv) a certiScate granted under the Succession 
Certificate Act, 1899. 

(2) The word ‘debt’ in snb-S. (1) includes any 
debt except rent, revenue or profits payable ia 
respect of land used for agricultural purposes. 

Id order to bring this case witbioi 
S. 214 of the said Act, in their Lord- 
ships’ opinion, it would be necessary for 
the appellants to show that Parijat Debs 
was claiming on succession to be en¬ 
titled to the effects of her deceased son 
Tirthapati who died intestate and was- 
asking for a decree against the Adminis¬ 
trator-General as a debtor of her de¬ 
ceased son. There is no doubt thah- 
Tirthapati died intestate and that Pari¬ 
jat Debi was claiming on succession to> 
be entitled to bis share in the residue of 
the testator's estate, but the material 
question remains whether the Adminis¬ 
trator-General was a debtor in respect 
of the said share of Tirthapati in the re¬ 
sidue within the meaning of the above- 
mentioned section, and the material 
time to be considered must be the date 
of the son’s death. It is clear on the 
authorities that the legatee of a share * 
in a residue has no interest in any of the 
property of the testator until the residue 
is ascertained. His right is to have the 
estate properly administered and ap¬ 
plied for his benefit when the adminis¬ 
tration is complete, see (l921) 2 A C 1(1) 
per Viscount Finlay at p. 8. In the 
same case at p. 11 Lord Atkiuson is re¬ 
ported to have said that until the claims 
against the testator’s estate for debts, 
legacies, testamentary expenses, etc., 
have been satisfied the residue does not 
come into actual existence. It is a non- 
existeut thing until that event has oc¬ 
curred. The probability that there will 
be residue is not enough. It must be 
actually ascertained. 


1. Barnardo’s Homes v. Income-Tax Special Oom- 
missioners (1921) 2 A 0 1~90 L J E B 545= 
125 L T 250=37 TLB 640=66 S J 438. 
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the preBent oaae the administration 
lof the estate at the time of Tirthapati's 


death was not complete* and the residue 
had not been ascertained. Oonae- 
^uently no specific share in the residue 
had vested in Tirtbapati at the time of 
his death and the sole right of Tirtba« 
pati was to call upon the Administrator. 
General to administer the estate in due 
course. In view of these considerations 
their Lordships are of opinion that the 
relationship of creditor and debtor did 
not exist between Tirthapati and the 
Administrator. General at the time of 
the former’s death: consequently the 
terms of S. 214 are not applicable. 
Apart from the question of jurisdiction, 
which is dealt with hereinafter this 
is the only ground on which the appel¬ 
lants rely for their contention that 
the production of a succession certificate 
was necessary before Costello, J., could 
make an order or a decree in favour of 
Parijat Debt on her application, and 
their Lordships therefore agree with the 
conclusion of Pearson, J., in respect of 
this matter. The third and last point 
should really have been dealt with first, 
for if the relief asked for by Parijat Debi 
could not be granted upon the applica¬ 
tion which she made, the other two 
questions would not arise, but their 
Lordships have for the sake of conveni¬ 
ence taken them in the order in which 
the High Court dealt with them. The 
appellants’ contention in respect of this 
matter must be that the learned Judge 
sitting on the Original Side and exercis¬ 
ing Testamentary and Intestate Juris, 
diction had no jurisdiction to entertain 
Parijat Debi’s application and to make 
the order dated 17th March 1931 for if 
the question is merely whether the cor¬ 
rect procedure was adopted, the appel¬ 
lants’ contention can have no substance, 
for both the appellants submitted them, 
selves to the jurisdiction of the learned 
Judge and all the necessary parties were 
before him. The application was made by 
Parijat Debi in pursuance of 8. 302, Sue. 
cession Act of 1925. This section is to 
be found at the end of Ch. 4 of the said 
Aott which is headed *'Of the Practice in 
Granting and Bevoking Probates and 
Letters of Administration” and is in the 
following terms: 

^ Where probate or letters of administration in 
i&peot oi any estate has or have been granted 
J|^e; this Act, the High Oonrt may, on appli* 


oation made to it, give to the executor or admi¬ 
nistrator any general or special directions in re¬ 
gard to the estate or In regard to the adminis¬ 
tration thereof. * 

The section is general in its terms as 
regards the application, and their Lord¬ 
ships have no doubt that it was open to 
Parijat Debi to make the application. 
Indeed this was not disputed. It was 
argued however on behalf of the appeU 
lants that the Administrator.General wae 
no party to the agreement of 3rd March 
1928, that the said agreement referred 
to matters which were outside the scope 
of the Testamentary Suit No. 13 of 1920, 
that it was merely recorded in that suit, 
and that Parijat Debi being a party to 
the agreement and wishing to enforce 
the terms thereof ought to have been re¬ 
legated to a suit on the Original Side 
and that therefore the learned Judge had 
no jurisdiction to make the order of 
17th March 19-31. Beliance was placed 
by the appellants upon the case of 9 Cal 
L J 19 (2J. That was a suit by the widow 
of a testator to set aside an agreement 
made by the beneficiaries under the will 
and codicil of the testator. Woodroffe, J., 
in the course of his judgment at pp. 29' 
and 30, referred to the practice on the 
Original Side of the High Court, in a 
case where probate is granted and terms 
of settlement are recorded in a schedule- 
annexed to the decree, and said that, 

such terms when they ordinarily are beyond the 
scope of the suit are not the subject-matter of 
the decree and if not carried out must be enforc¬ 
ed by separate suit. 

No doubt that is quite correct, and if 
this case were a claim by one party to- 
the agreement of 3rd March 1928 against 
another on the ground that the terms 
had not been carried out, it would pro¬ 
perly be the subject of a separate suit. 
There is not however in this case any 
dispute as to the said agreement, and no 
suggestion has been made that the terms 
thereof should not be carried out. The 
application was for a direction that the 
Administrator.General, who was not a 
party to the agreement, but who had 
accepted probate of the will, should pay 
Parijat Debi her son’s share of the resi¬ 
due in accordance with the terms of the- 
agreement. The only substantial ques¬ 
tion was whether the Administrator. 


2. Kamal Kumari Debi v. Karendca Nath, bluk- 
eeji. (1903) 9 0 L J 19=11 0 678. 
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General should pay Parijat Debi her de¬ 
ceased son’s share of the residue with¬ 
out the production of a succession certi¬ 
ficate. Their Lordships are of opinion 
ithat there is nothing in the order of 
iCostello, J., dated 17th March 1931, 
•which does not come within the mate¬ 
rial words of S. 302, “in regard to the 
estate or in regard to the administra¬ 
tion thereof,” and that the learned 
Judge had jurisdiction to entertain Pari¬ 
jat Debi’s application. 

They however feel it necessary to say 
Ithat in their opinion the learned Judge 
should have decided the question whe¬ 
ther it was necessary for Parijat Lebi 
|to produce a succession certificate in 
jorder to claim the share of her deceased 
ison, before he directed the Administra¬ 
tor.General to pay any portion of the 
residuary estate to Parijat Debi. Notice 
had been served upon the Secretary of 
State; with the object of the question 
whether the production of a succession 
-certificate was necessary being argued 
and decided. 

The Secretary of State was duly 
represented and it was incumbent 
.on the Court to decide the point, which 
was in fact decided on appeal. The 
learned counsel for the appellants drew 
attention to the fact that the minors 
who were parties to the agreement 
-through their respective guardians were 
not made parties to the application of 
Parijat Debi. 

The learned Judge however bad 
in the decree of 8th June 1928 ex¬ 
pressed the opinion that the agree¬ 
ment was for the benefit of the infants, 
when they were represented by their 
respective advocates and, as their Lord¬ 
ships understand, there was no allega¬ 
tion when Parijat Debi’s application was 
l^efore the same learned Judge in March 
1931 that the said agreement was not 
'binding on all the parties to it. There¬ 
fore the absence of the minors was not 
a ground for refusing to give a direction 
to the Administrator-General to admi¬ 
nister the estate in accordance with the 
agreement of the parties. Por these rea¬ 
sons their Lordships are of opinion that 
this appeal should be dismissed and 
that the appellants should pay to Pari¬ 
jat Debi, who was the only respondent 
•who appeared, her costs of this appeal. 


Their Lordships will humbly advise 
His Majesty accordingly. 

r.m./r.k. Appeal dismissed. 

Solicitors for Appellants— Solicitor 
India Office. 

Solicitors for Bespondents— Watkins 
& Hunter, 
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Lords Atkin, Tomlin and 
Russell of Killowen. 

Li Tse Shi —Appellant. 

V. 

Pong Tsoi Ching —Respondent. 

Privy Council Appeal No. 6 of 1936. 

Estoppel—Acquiescence — Owner of pro* 
perty clothing third person with apparent 
ownership of property and right of disposi* 
tion thereof—Third party disposing of pro¬ 
perty—Real owner is estopped from assert¬ 
ing his title against transferee in good faith 
and for Value. 

If the ovmei of a property clothes a third per¬ 
son with an apparent ownership of property and 
right of disposition thereof, he is estopped from 
asserting his title against a person to whom such 
third party has disposed of the property and 
who took it in good faith and for value. 

[P 211 0 11 

A who died leaving him surviving a widow B, 
and an adopted son G bequeathed certain pre¬ 
mises along with other property to B. Later 
C falsely alleging that the premises had been as¬ 
signed by A to him In consideration of a sum of 
money, got the assignment registered in the 
Land Registry. It was found by the Courts 
below that B had full knowledge of the fasle 
transaction and thus B was responsible for pro¬ 
curing the premises to be conveyed into the 
name of C as on sale to him by A and entries to 
that effect being made in the Land Registry. 
Subsequently C contrived to mortgage the pre¬ 
mises with D for a big sum of money. G had 
previously made a statutory declaration which 
was entered in Land Registry that the title- 
deeds were lost. On default in payment of in¬ 
terest the mortgagee put the premises for sale hy 
auction and they were purchased by one E. 
Later B obtained letters of administration with 
the will of A annexed thereto in respect of A*s 
estate and she issued a writ against E claiming 
that the premises having vested in her, the 
mortgage of D was null and void and E had no 
title to the premises purchased by him: 

Held : that it was an ill founded claim. B 
had authorised the creation of the dead of as¬ 
signment to C and its entry in the Land Regis¬ 
try. The mortgagee D, from whom E derived 
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.title, aoted upon B's atatement as B intend* 
«d he should and advanced money on the faith 
of It. J3 waa theiofote estopped from asserting 
as against E that 0 was not the owner of the 
premises as a putohaser for value from A. Title 
of E as against B was unimpeachable ; 1982 P 0 
SS6, Himmsr v. Websler (1902) 2 Ch 163, Bel on. 

CP 210 0 9, P 211 0 1] 

"W, P, Spens and H. Q. Robertson —for 
Appellant. 

J . M. Gover and W. M, Runt — for 
Respondent. 

Lord Ruesell of Killowen. — This 

4 B a very peculiar case, depending in 
large measure on its very peculiar cir- 
•oumstances, wbioh must first be stated. 

One, Li Woon Nam, died on 19fch 
April, 1925 leaving his widow, Li Tee Shi 
(the appellant), and an adopted son, Li 
Kai Loy, him surviving. He was the 
owner of a Crown lease of certain pre¬ 
mises (hereinafter referred to as the pre¬ 
mises), 73, Bonham Strand West situate 
«ft Victoria in the colony of Hong Kong, 
which he had acquired from one Ng Yu 
Hon by an assignment dated lltb Octo¬ 
ber 1924;. His name appeared at his 
death as such owner in the Hong Kong 
Land Registry, the premises being then 
in the occupation of the said Ng Yu Hon 
as sub-lessee. 

By his will the premises, together 
with other property, were bequeathed 
absolutely to the appellant. As will 
appear, no legal personal representative 
of the testator was appointed until some 
years after his death. In the meantime 
a strange transaction had taken place. 

On 24th March 1930, an indenture was 
eigned, sealed'and delivered, purporting 
to be an assignment on sale of the pre¬ 
mises by Li Woon Nam to Li Kai Loy, 
in consideration of a sum of 70,000 dol¬ 
lars paid by Li Kai Loy to Li Woon 
Nam, the receipt of which Li Woon 
Kain duly acknowledged. The sole wit¬ 
ness to this doenmenc was a partner in 
a firm of solicitors known as Deacons. 
His good faith is in no way impugned. 
Li Kai Loy had been introduced to him 
by Ng Yu Hon and Li Kai Loy had in 
turn introduced some other man as being 
the proposed vendor Li ^ Woon Nam. 
This man, whoever he was, came armed 
with the title deeds, viz., a deed of 19th 
February 1917, vesting the property in 
j^g Yu Hon, and the assignment to Li 
f^ ^on ^bese he left with Deacons, 
'^^'er the matter had been completed, 


Deacons registered this assignment by 
Li Woon Nam to Li Kai Loy in the 
Hong Kong Land Registry, and by a 
letter of 7th April 1930, sent to Li Kai 
Loy the title deeds above mentioned. 

Obviously there was something wrong 
here. Li Woon Nam had been dead for 
nearly five years. Whatever may have 
been the reason which prompted the 
person or persons responsible for bringing 
this document into existence and record¬ 
ing it in the Hong Kong Land Registry, 
it is clear that per se the assignment 
was a nullity and passed nothing to any¬ 
body. For the purposes with which 
their Lordships are concerned however 
it is crucial to know whether the appel¬ 
lant was in any way and to what extent 
responsible for the transaction ; and at 
this point the findings of fact by the 
Courts in Hong Kong are of vital impor¬ 
tance. 

The trial Judge found that "contem¬ 
poraneous knowledge of the impersona¬ 
tion” of Li Woon Nam had been brought 
home to the appellant. The full Court 
on appeal, having had the advantage of 
some further evidence, took the same 
view. From these concurrent findings 
their Lordships see no reason to dissent. 
Tbe case falls to be decided accordingly 
upon the footing that the appellant (who 
was by virtue of her husband's will and 
possession of the title deeds in command 
of the situation), procured the premises 
to be apparently conveyed into the name 
of Li Kai Loy, as on a sale to bim by Li 
Woon Nam, and entries to be made in 
the Hong Kong Land Registry, represen¬ 
ting that Li Woon Nam had, on 24th 
March 1930, sold and conveyed the pre¬ 
mises to Li Kai Loy in consideration of 
a price of $70,000.00. 

The rest of the story now remains to 
be told. In the following 3 'ear Li Kai 
Loy proceeded to raise money on the 
security of the premises. Tbe title 
deeds meanwhile had found their way, 
for some reason or other, into the pos¬ 
session and custody of one Wong Wa 
Kong, who was the father-in-law of Li 
Kai Loy. Li Kai Loy, being thus unable 
without outside consent, to produce tbe 
title deeds to an intending mortgagee, 
made a statutory declaration on 13th 
April 1931, in regular form under the 
Act, explaining the reason for tbe non- 
prodnotion of the title deeds. Therein 
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he stated that while travelling from 
China to Hong Kong with the title deeds 
in his suit case, his suit case had been 
stolen and the title deeds had been lost. 
This statutory declaration was entered 
on the Hong Kong Land Registry on 
13th April 1931. On the same day Li 
Kai Loy executed a full power of attor¬ 
ney in favour of one, Li Hip Loy, *a 
nephew of Li Woon Nam. 

Later in the same month Li Hip Loy 
produced the statutory declaration and 
the power of attorney to a firm of soli¬ 
citors, Messrs. Wilkinson and Grist, 
whom be instructed to prepare a mort¬ 
gage of the premises in favour of one, 
Yan Pun. This was done and on 20th 
April 1931, a mortgage of the premises 
in favour of Y'an Pun was executed by 
Li Kai Loy by his attorney, Li Hip Loy, 
to secure the repayment of a principal 
sum of $65,000.00. and interest. This 
was duly entered in the Hong Kong 
Land Registry. The interest, which was 
payable monthly, was not paid, and the 
mortgagee on 23rd July 1931, put the 
premises up for sale by auction in exer- 
else of a power of sale contained in the 
mortgage. Ng Yu Hon tried to stop the 
sale alleging, what was not the fact, 
that dither the mortgage or the power 
of attorney had been forged. The 
auction proceeded, and the premises were 
purchased by the respondent. Pong Tsoi 
Ching, for the sum of $77,000.00. The 
conditions of sale stipulated that the 
title should commence with the mort¬ 
gage, and that no objection should be 
raised by the purchaser to the non-pro¬ 
duction of any earlier title deeds. The 
purchase was completed and the pre¬ 
mises were conveyed to the purchaser 
by an indenture dated 6th day of August 
1931, and made between Yan Pun of the 
one part and Pong Tsoi Ching of the 
other part. 

On 4th December 1931, letters of 
adminstration, with said will annexed, 
of all and singular the personal estate 
and effects of Li Wood Nam, were 
granted to the appellant, she having 
given security for payment of estate 
duty in respect of No. 73, Bonham 
Strand West. On 15th December 1931, 
she issued a writ against Pong Tsoi 
Ching as sole defendant, claiming as 
administratrix (amongst other reliefs) 
declarations (l) that the premises were 


vested in her as administratrix and sole 
beneficiary under the will, (2) that the 
□iortgage was null and void and had no 
legal effect and (3) that the defendant- 
bad no right in or title to the premises.- 
The action was dismissed by Wood, L 
and an appeal from his judgment was 
dismissed by MacGregor 0. J. and 
Lindsell J. Upon the facts as narrated 
above it is not easy to see bow any 
other result could have ensued. It is to- 
be observed that the action is based 
upon the view that nothing passed by 
the assignment to Li Kai Loy, and that- 
accordingly nothing passed by the mort¬ 
gage to Yan Pun, or by the assignment 
to the respondent. It appears to their 
Lordships that the question which calls 
for decision at the outset, is the ques¬ 
tion whether the mortgage to Yan Fun- 
was effectual as against the appellant to 
vest the premises in him as mortgagee. 
If it was, no attack can be effectively, 
made on the respondent’s title. He can 
be in no wrose case than the mortgagee. 
If ‘any .invalidity existed in the title o£ 
the mortragee, the title of the respon¬ 
dent might conceivably be a better one- 
This position is recognised by the appel¬ 
lant, who in her pleadings, by the reply,, 
alleged actual or constructive notice by 
the respondent of infirmity of title ; but 
it was properly conceded at the argu¬ 
ment before the Board, that if Yan Pun 
had acquired a good title, the appeal 
must fail ; for, be it noted, the appel¬ 
lant’s claim is not coupled with any 
offer to redeem the mortgagee, or the 
respondent as standing in his shoes. It 
is solely a claim on the. footing that 
nothing passed to the mortgagee. 

In their Lordships’ opinion this claim 
is upon the facts of this case, an ill- 
founded claim. The appellant authoris¬ 
ed the creation of the deed of assign¬ 
ment to Li Kai Loy, and its entry on 
the Hong Kong Land Register. This is 
a statement (authorised by her), and a' 
continuing statement to the world, in¬ 
tended to be acted upon by any one 
desirous of acquiring an interest in the 
premises, that Li Kai Loy is the owner 
of the premises as a purchaser for valu¬ 
able consideration from Li Woon Nam. 
The evidence shows that before advan¬ 
cing the money the mortgagee, through 
his solicitors, searched the register and 
relied upon the title as therein dis¬ 
closed : in other words Yan Pun acted| 
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I upon the appellant's statement, as she 
intended he should, and advanced his 
money on the faith of it. In these 
oirqumstanoes the appellant is estopped 
from asserting against him' that Li Kai 
Loy was not the owner of the premises 
as a purchaser for value from Li Woon 
Nam. The title of Yan Pun as against 
the appellant was accordingly complete 
and valid. It follows that as against 
her the title of the respondent is equally 
unimpeachable. A recent judgment of 
the Board is not without relevance here. 
In a case, which also dealt with regia, 
tration in the Hong Kong Land Begistry 
^1932) A. G. 715 (l), this Board used the 
'following language :— 

To tbeir Lordships it saems clear that by bis 
registration of the memorial of his deed of 
.assignment, the respondent is estopped as 
.against the appellant who took his mortgage in 
keliance on that memorial from denying its 
■correctness in any essential particular. 

So here it may properly be said that 
fihe appellant by authorising the regis¬ 
tration of the memorial of the deed of 
'24th March 1930 is estopped as against 
Yan Pun (and therefore the respondent) 
from denying that Li Kai Loy was the 
owner of the premises, having bought 
them from Li Wood Nam for the sum of 
•$70,000,00. As Farwell J. stated in 
<1902) 2 Ch. 163 (2),at p. 173 ; 

If the owner o! property clothes a third person 
with the apparent ownership and right of dis* 
position thereof, not merely by transferring it to 
him, but also by acknowledging that the trans¬ 
feree has paid him the consideration for it, he is 
' estopped from asserting his title as against a per¬ 
son to whom such third party has disposed of 
the property and who took it in good faith 

rand for value. If a man acknowledges that 

jhe has received the whole of the purchase money 
from the person to whom be transfers property, 
'be voluntarily arms the purchaser with the 
means of dealing with the estate as the absolute 
legal and equitable owner, free from every 
shadow of encumbrance or adverse equity,’ and 
he oannot be heard to say that he has not in 
fact received snoh purohase money. 

In their Lordships’ opinion, the prin- 
-oiple underlying this passage is equally 
applicable to the present case, in which 
the beneficial owner of the premises has 
represented that someone else, being the 
owner thereof, has assigned them to a 



. 1. Tsan Chuen v.Ll Fo Ewai, 1983 F 0 366= 
. (1982) A 0 716=189 1 0 891 (P 0). 

' Ml^fmmer v. Webster, (1903) 3 Oh 168 =71 
Oh 661=66 L T dOls^eO W B 617. 


third person in consideration of a sum 
of money paid by the third person to 
and received by the alleged assignor. It 
was argued however that no estoppel 
ground on any representation made by 
the appellant before she took out letters 
of administration could bind her as ad. 
ministratrix; and certain authorities 
were cited in support of that proposi¬ 
tion. Whatever the true position might 
have been, had she been suing to recover 
the premises for the benefit of persons 
other than herself, the present case is 
not that case. Her husband has been 
dead many years ; there is no suggestion 
of any outstanding debts for the payment 
of which the premises have to be rea¬ 
lised, or indeed of any outstanding debts 
at all ; provision has been made by 
security for the payment of the estate 
duty; the only person concerned in the 
recovery of the premises, or interested 
in asserting the falsity of her represen¬ 
tations, is the appellant herself. In 
these circumstances their Lordships feel 
no doubt that she is effectually bound by 
estoppel. 

It was further suggested that Yan 
Pun was in some way affected with 
notice of the lack of title in Li Kai Loy 
from the absence of the title deeds, and 
from the fact that as appears from the 
evidence, Yan Pun was warned that be 
ran same risk in lending money on 
mortgage of property without obtaining 
the title deeds. The risk which he ran, 
was the risk of some adverse title being 
or having been established, which origi¬ 
nated in a deposit of those deeds with 
some third party for valuable considera¬ 
tion. This was a risk which he might 
run if be chose, and one the existence of 
which in no way suggested or implied 
any flaw in the title disclosed by the 
entries in the register. He was, their 
Lordships think, entitled in the circum. 
stances to rely on the statutory declara- 
tion, which was entered on the register, 
as a true explanation of the reason why 
the title deeds were not forthcoming, 
and also if he thought fit to run the 
risk indicated above. That risk did not 
in fact mature, for the appellant’s claim 
is not founded on possession of the 
title deeds. For the reasons appearing 
herein their Lordships are of opinion 
that this appeal fails and should be 
dUmiaaed ; and they will humbly advise 
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His Majesty accordingly. The appellant 
must pay the costs of this appeal. 

R.M./r.K. Appeal dismissed. 

Solicitors for Appellant —Darley Cam- 
herland & Co. 

Solicitors for Eespondent — Sharp 
Pritchard & Co. 
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Lord Atkin, Tomlin, Russell of 
Killowen, Alness and Sir 
Sidney Rowlatt 

Steamer '^Philip T. Dodge” —Appel¬ 
lant. 

V. 

Dominion Bridge Co. Ltd. and others 
—Respondents. 

Privy Council Appeal No. 24 of 1935. 

(a) Negligence—Collision due to alleged 
negligent helm action—Plea not taken be* 
fore—No evidence supporting plea—Negli¬ 
gence held could not be imputed. 

Where the collision was alleged to be due- to 
the negligent helm action of the Navigating 
Officer but the plea of negligence was not taken 
before and evidence did not support the plea 
though the other party had a chance of ques¬ 
tioning the witnesses on the point: 

Held r that negligence could not be imputed 
to the officer. [P 214 0 1] 

(b) Practice—New plea—Case based on 
specific alleged negligence—Case not made 
out—New plea that negligence is presumed 
in circumstances of case—Plea not taken in 
pleadings nor at trial—No trace in judg¬ 
ments— Plea held not allowable. 

Where the case was based on specific allega¬ 
tions, of negligence which was not made out 
and then a new plea that negligence is presum¬ 
ed in the circumstances of the case was raised 
in appeal, which plea was not raised in the 
pleadings nor at the trial nor was there any 
trace of it in the judgments of the lower 
Courts: 

Beld : that the plea could not be allowed to 
be raised. [P 214 0 2] 

Lord Atkin. —This is an appeal from 
the judgment of the President of the 
Exchequer Court of Canada dismissing 
an appeal from the local Judge in Ad¬ 
miralty for Quebec in favour of the 
plaiDti:ffs, the present respondents. The 
respondents are the builders and owners 
of a bridge across the York River at 
Gasp© in the Province of Quebec. The 
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claim in the action is based upon th& 
allegation that tbe defendant vessel 
when passing under the bridge collided 
with it and carried away one of the 
bascules owing to the negligent navi¬ 
gation of those on board. Of the fact 
of the collision and of the damage there 
is no dispute. The question arises on 
issue of negligence. The bridge, which 
was in the course of construction at the 
time of the collision, connects Gaspe 
Harbour with Gaspe village, running 
about north and south over a distance 
of about 770 feet. It consists of four 
spans and what is called in the proceed¬ 
ings a draw fitted with two bascules 
which are raised for the passage of 
ships. On the day in question, 6th July 
1932, the bridge had not been com.^ 
pleted : tbe northern bascule alone had 
been fitted and was in operation. The 
defendant vessel, the “Philip T. Dodge,’* 
is a single-screw steamship 5,047 tone 
gross and 3,691 tons net register, 409 
feet in length with a beam 51 feet 
7 inches. Her speed is 9^ knots. She 
was proceeding in ballast to a wharf oiv 
tbe west or upper side of the bridge 
lying on the south side of tbe harbour : 
her draft was 9 feet 10 inches forward 
and 14 feet 9 inches aft. Her master 
had been in command of her for about 
11 years, had taken her into Gaspe 
several times before : but not since the 
bridge had been constructed. 

The master had arrived in the vicinity 
overnight : bad anchored for the night, 
and in the morning taking a local fisher¬ 
man on board as pilot proceeded to his- 
destination. The tide was about an 
hour and a half after the flood, and was 
running out, i. e. against the steamer 
at one knot. Ten minutes before the 
accident the ship’s engines were put half 
speed, and in another five minutes a& 
slow. To negotiate the bridge the cap¬ 
tain took the wheel himself : he had 
chief officer on the how and the second! 
officer on the poop. The width of 
the draw was 90 feet : so that on the. 
waterline the vessel had a possible 
clearance of 20 feet on either side : but 
the bascule when raised overhung the 
water slightly, and the margin was in. 
fact slightly less. When about two- 
thirds of tbe vessel had emerged from 
the bridge her starboard quarter came 
into collision with tbe bridge and 
brought down the bascule. According 
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Ik) the oaptain the "stern swung to the 
noitb." The ohief officer said "Her 
stern began to sag towards the north.” 
The second officer^ "the ships stern 
went right in on the bridge.” They all 
agreed that to avoid collision the oap¬ 
tain hard a ported. They attribute the 
collision to the effect of a notberly cur. 
rent setting the ship or the ship’s stern 
towards the north side. The ship sus- 
tained no serious damage and made her 
way to the wharf which was her des. 
tination. 

The plaintiffs commenced the action 
on 7th September 1932, and by the 
statement of claim dated 28th Decern, 
bex 1932, alleged that the collision was 
caused by the negligent navigation of 
those on board and gave particulars 
of negligence under eight heads. The 
defendants denied negligence, and aver, 
red inevitable accident : and alleged 
that the bridge itself was wrongfully 
constructed and a public nuisance. The 
last allegation, though fought at the 
trial, was not persisted in on appeal. 
In giving judgment the trial Judge 
negatived the defendant’s attack on the 
bridge. He then proceeded to discuss 
the second point : was there any ne¬ 
gligence to be imputed to the defen¬ 
dant?” He came to the conclusion that 
the master should have stopped bis ship 
before entering the bridge and made 
himself acquainted with the conditions. 
He would not then have navigated with 
such speed. The Judge found that the 
master entered the gap in the middle, 
bnt for fear of striking Davies wharf 
800 feet ahead, he put his helm to star, 
board and also to counteract the effect 
of the current to northward. He says 
that the current striking the bow of a 
ship to the northward could not push 
the stern to the northward but to the 
southward. He therefore pronounced a 
decree in favour of the plaintiffs. 

Their Lordships find themselves some¬ 
what embarrassed by the absence in 
the judgment of those precise findings 
which are now usually found in 
all judgments in Admiralty cases, as 
'^0 course, speed, state of tide, loca- 
lion of damage and so forth. In 
l^ticular the learned Judge does not 
‘ exWess what he means by "such speed,” 
wowh be seems to find it excessive. On 
Itipeu the President negatived any ne. 


gligenoe in not stopping to examine the 
conditions, a decision with which their 
Lordships agree. He accepted the ship's 
speed as four miles per hour, presum¬ 
ably nautical miles : but he finds that 
speed excessive in view of the fact that 
the Davies wharf was in line with the 
ship’s course through the draw, and only 
two ships’ lengths away from the 
western side of the bridge. The presi¬ 
dent then proceeds: 

When the Dodge was two-thirds through the 
bridge opening, the master put his helm to star¬ 
board, which had the effect of putting the ship’s 
fltern to starboard, thus causing, I think, the 
collision and the damage complained of. This 
movement, I agree with the learned trial judge 
was executed because of fear of coming into col¬ 
lision with the Davies wharf. One can quite 
understand such a movement, but it was an 
error, and was, I think, thought to be necessary 
because of fear, or the imminence, of colliding 
with the Davies wharf, but that fear or immi¬ 
nence arose, I think, because of the excessive 
speed of the ship in passing through the bridge 
draw. Had the speed been reasonably reduced 
I do not think the liability of contact with the 
Davies wharf would have been so apparent, and 
would not have occasioned the fatal order of- 
‘helm to starboard’, and without this I think 
the Dodge would have passed though the draw 
without any mishap. And that conclusion as to 
the speed of the Dodge in passing through the 
bridge contains the answer to the contentions 
that the master of the Dodge navigated his ship- 
with reasonable care, and that the accident was 
inevitable. 

Ife appears therefore that both the- 
trial Judgeand the Presideob have found 
that the collision was due to negligence 
of the master in proceeding at an exces- 
sive speed of four knots, and while at 
that speed and while still partly under 
the bridge negligently starboarding the 
helm so as to avoid the wharf about fiSD 
feet ahead. The speed alone did not 
harm, but it was the fatal order of helm 
to starboard without which no damage 
would have been done. On this view of 
the case their Lordships observe that 
this allegation of negligent helm action- 
was not pleaded, and what is of more 
importance, that not a single question 
was addressed in cross-examination ta 
the master or either of the officers or to 
the fisherman pilot suggesting that any 
such helm action had been taken. The 
second officer in the stern had a foot on 
the runway where the rudder chain and 
rods pass: and had to move his foot when 
the helm was ported just before the col¬ 
lision. He as well as other persons on 
deck could have spoken to the helm ac- 
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tioD suggested. The officers all spoke 
bo the ship being fairly centred, and 
spoke only of the porting to avoid the 
collision. In these circumstances it ap¬ 
pears to their Lordships -wrong to im¬ 
pute to a navigating officer of ex¬ 
perience or indeed to any navigator a 
specific negligent act of commission, 
'when his opponents, having him in the 
[witness box, have not suggested either 
to him or to his witaessess that he. did 
the act complained of. For these rea¬ 
sons inasmuch as the decision is based 
entirely upon the finding of a specific 
act of negligence which was nob pleaded, 
and not investigated at the trial, their 
Lordships are of opinion that the deci¬ 
sion below cannot stand. Faced with 
the difficulty, counsel for the respondents 
argued strenuously before their Lord¬ 
ships that the finding was quite unneces¬ 
sary. This was a case, he said, where a 
vessel in full daylight ran into a station¬ 
ary object as it might have into a vessel 
at anchor: and in such circumstances 
there was a presumption in fact of neg¬ 
ligence from which the ouns was on the 
defendant to clear himself. 

He cited the well known cases of 
(1889) 14 A G 40. (l) and (1892), P. 179, 
(2). The answer to this is that such 


1. The City of Peking (1889) 14 A 0 40=58 
L J P C 64=61 L T 136=6 Asp M C 396. 

2. The Merchant Prince, (1892) P 179=67 L T 
261=7 Asp M 0 208. 




Ace. ( / 

. 


was not the case made in the pleadingst 
or at the trial nor is there a trace of itj ; 
in the judgments. If the case had beenl J 
made the evidence might have been ad- f 
ded to, and there might well have been 
further consideration of the effect of the 
current to northward, the existence of 
which the trial Judge found, though the 
President thought it of little importance. 
Having fought the case on specific alle-. 
gatioDs of negligence it is too late to in-l 
vite this Board to decide the ease upon 
a different allegation upon which their 
Lordships have not the assistance of the 
findings of either of the Oonrts in the 
Dominion. For these reasons the ap¬ 
peal must be allowed, the judgments of 
the Exchequer Court affirming the de¬ 
cree of the local Judge in Admiralty 
should be set aside and the action should 
be dismissed. The plaintiff must pay. 
the costs of the appeal to the Exchequer 
Court and to His Majesty in Council and., 
the costs of the action, save in so far as 
they have been increased by the costs of 
the issue raised by para. 21 of the de¬ 
fence, which costs must be paid by the 
defendants to the plaintiffs with a set¬ 
off of costs. Their Lordships will humbly 
advise His Majesty accordingly. 

s.R. Appeal allowed. 

Solicitors for Appellant — Biohardsi 
Butler & Co; 

Solicitors for Kespondents — Hill\ 
Dickinson & Co; 
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